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Jersey Employment Tribunal
Case Number:  

1503-066/07

Applicant: 


 Mrs Marguerite Chapman

Respondent:


Vikela Limited t/a Spoor & Fisher Jersey

Case Summary: 

Constructive unfair dismissal;

Hearing on 


17 January 2008
Before:  


Mr David le Quesne, Chairman





Mrs Sue Armes and Billy McPhee, Panel members

Representation: 


For Applicant: 


Mrs Chapman represented herself

For Respondent:

Spoor and Fisher was represented by Mr Matthew Costard.

a. Mrs Chapman was employed by Spoor & Fisher as the filing supervisor; her employment started in July 2001. Her complaint is that she was constructively dismissed. The behaviour of her employer on which she relied as justifying or causing her resignation was, in broad terms, its failure, particularly through the H.R. manager, Mrs Le Brun, to respond properly to her complaints. In her JET 1 form she says “I felt I was not getting any back up from the directors as a supervisor”.

Specifically, Mrs Chapman told us that she relied upon two events. First, and we understand the least important of the two, was when Mrs Chapman complained to Mrs Le Brun of the bad language of another employee and nothing was done. Second, when she complained to Mrs Le Brun that her junior, Mrs Campanini, had not performed her job properly whilst Mrs Chapman was not at work due to illness, and Mrs Le Brun again failed to take any action.

Mrs Chapman’s case was that this disregard of her complaints undermined her position as supervisor and affected the trust and confidence which should exist between employer and employee.

b. Spoor & Fisher’s response is that this was not at all the cause of Mrs Chapman leaving her employment; that it received no notice from her that she was dissatisfied with how it dealt with her complaints, and that the real reason why Mrs Chapman resigned was because she was annoyed when told that she had taken so much time off work due to illness that she no longer would be paid when ill and that an enquiry would be undertaken into her illnesses and the time off which she was taking. 

We were told that Mrs Chapman had resigned several times before but had    withdrawn her resignation, and that she was on this last occasion again offered  the opportunity to withdraw her resignation, but she did not do so.

c. We heard one witness for Mrs Chapman, and from Mrs Chapman herself, and seven for the respondent, including Mr Costard.

d. The first event referred to in paragraph 1 above was the complaint by Mrs Chapman about the bad language of another employee. Mrs Chapman very frankly told us that she did not know whether or not, as a result of that complaint, any action was taken, and we do not know. What Mrs Chapman did tell us was that the employee’s language did not subsequently moderate.

It would be wrong to infer from the fact that the language did not moderate that no action was taken by the employer. There was no mention by Mrs Chapman in her JET 1 form of this incident, and it was clearly not a matter of great significance to Mrs Chapman. There was no evidence that Mrs Chapman instituted a formal grievance, or that she again complained about the same matter when she found no improvement.

We therefore do not regard this incident as a failure by the employer to support Mrs Chapman or a failure by it to deal properly with her complaint.

e. The main incident upon which Mrs Chapman relied occurred on and after she returned to work after an illness, on 12th February 2007. Whilst she was away ill, Mrs Le Brun had written to her to say, amongst other things that, due to the significant amount of sick absences she had taken, she would not be paid for further absences during the year.

On that day, Monday 12th February, Mrs Chapman went to see Mrs Le Brun to return a signed copy of the letter. Mrs Le Brun says she was agitated, and Mrs Chapman told her she would be handing in her notice because she was upset about the letter.

f. Thereafter, there were meetings and email exchanges, and file notes were made, and we have been taken through the documents. The picture is rather confused; it appears that both Mrs Chapman and her employer were confused as to whether or not she was indeed resigning, and the reason for doing so.

We believe that Mrs Chapman had been a loyal and hard working employee and we have no doubt that her illnesses were genuine. We also believe that Mrs Chapman had resigned on previous occasions, but had been allowed to withdraw those resignations. This suggests to us that, for all her good qualities, she was not an easy employee to handle, and that she tended to act precipitately.

g. Did Mrs Chapman resign because her complaint about Mrs Campanini’s performance was not properly dealt with? We think not. Her employer certainly did not think so, and had that reason been given by Mrs Chapman, it would have been referred to in some of the emails and internal notes which we have seen. 

Indeed, on 22nd February 2007, two days after Mrs Chapman’s written resignation, she wrote to Mrs Le Brun, in the context of whether or not she wanted to retract her resignation, “I really did not have much choice in the matter, as you were going to pull me up for absence anyway”.

It is clear to us that Mrs Chapman resigned because of the letter written to her about her sick leave, and not for any other reason.

h. Further, even if the reason for Mrs Chapman’s resignation was as she stated, we do not think that the employer’s action was such as to justify resigning.

What should the employer have done in response to Mrs Chapman’s complaint, on 12th February, that Mrs Campanini had not properly performed her filing duties? 

There was a duty to take the complaint seriously. What Mrs Le Brun told us was that in her opinion Mrs Campanini had done as well as could be expected in coping, without Mrs Chapman, with the workload. All the work which normally should have been done had not been done, but in the light of the filing department being short of one member of staff, and of Mrs Campanini not being experienced, in Mrs Le Brun’s opinion Mrs Campanini had not fallen short of what was reasonably required.

If that was the opinion of the H.R. manager, there was nothing more that she, or a reasonable employer, should have done. It follows that it was perfectly reasonable for the employer to have taken no action in response to Mrs Chapman’s complaint, for it was satisfied that Mrs Campanini was not at fault. 

The fact that the employer held a different view to that of Mrs Chapman does not mean that it was in breach of some duty to her.

i. We believe that the problem with Mrs Campanini did have some influence on Mrs Chapman’s resignation, to this extent. When Mrs Chapman returned to work on 12th February, she found notes for her written by Mrs Campanini: part of the handing over procedure which one would expect. Mrs Chapman admitted that she put those notes in the waste paper bin. Mrs Le Brun found out about this because she saw Mrs Campanini in an unhappy state, and when she enquired, was told that she, Mrs Campanini felt humiliated by such treatment.

When Mrs Chapman went to see Mrs Le Brun that day with the letter, Mrs Le Brun told her that this was not the way to treat a subordinate. Our opinion is that this remonstration added to Mrs Chapman’s discontent about the letter concerning her sick leave, and thus played some part in causing her to resign.

j. Our decision therefore is that Mrs Chapman was not constructively dismissed, so her claim fails.

Jersey Employment Tribunal
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Case Summary: 
Nature of termination of employment; unfair dismissal by way of conduct; provision of a written statement of terms of employment
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For Respondent:
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The Facts

· Mr Skillen was employed as a labourer by the Respondent from 12th July 2004 to 10th April 2007.

· The Tribunal was informed that Mr Skillen was a good employee who seemed happy in his work. However Mr Skillen could be abrupt in the manner in which he dealt with people at work and sometimes this was interpreted as being abusive. Also there had been occasions when Mr Skillen had, in the absence of a supervisor, stopped work on a site or simply left the site early and this had been dealt with by Mrs De Gruchy ‘having a word’ with Mr Skillen about the incidents. However on the 2nd March 2007, Mr Skillen, in the absence of a supervisor, had left a job in St Ouen’s and walked back to the Respondent’s office arriving some 3 hours later. Mrs De Gruchy had been unable to contact him by mobile phone during this time in order to instruct him to return to work. This incident had resulted in Mr Skillen being given a written warning on the 5th March 2007 (‘the Written Warning’). The warning was discussed with Mr Skillen who accepted its contents and signed the document. One of the targets set for Mr Skillen by the Written Warning was to, ‘accept that he is to be on a job until someone picks him up or alternatively he obtains a driving licence’. Another target set was for Mr Skillen, ‘To remain calm whenever a supervisor or line manager is expressing a problem/issue with him. It is noted that on occasions that [he] retaliated unnecessarily and this is not acceptable’.

· The Tribunal was informed that on Tuesday 10th April 2007, Mr Skillen reported for work by 8am as usual and seemed his normal self. This was the first working day after the Easter weekend. Mr Skillen and Mr Dudley Cook, a plasterer, attended a site with their Contract Supervisor, Mr Dave Crocker. The job was assessed and then Mr Skillen and Mr Cook returned in the van to the Respondent’s yard to collect the materials they needed for the job. Mr Crocker followed behind in his car. That morning Mr Cook had asked Mrs De Gruchy if he could take the forthcoming Friday as a day off but had been turned down because the job he was on needed to be finished for the customer and in Mr Cook’s absence there was no one to supervise Mr Skillen’s work. Mr Cook was disappointed about this response and admitted mentioning it a ‘few times’ to Mr Skillen over the morning and in the van. As the van pulled up at some lights in St Helier, Mr Skillen got out of the van. Here the Tribunal heard different accounts of what was said at this point. Mr Cook said that Mr Skillen told him that, ‘I’ve had enough, you can **** well have Friday off, as I am not going to be in work on Friday’, and with that Mr Skillen walked away. Mr Skillen however told the Tribunal that he was feeling sick and thought he was going to be ill in the van. As a consequence of this he told Mr Cook that, ‘he was feeling sick and that he was going to go to the doctors’. Both parties deny each other’s versions of this conversation. Meanwhile, Mr Crocker in his car behind the van saw Mr Skillen get out and assumed that Mr Skillen was going to get a sandwich or a newspaper and that Mr Cook would pick him up on his way back through town. This was not an unusual arrangement in the Respondent’s business. Mr Skillen did not stop to explain his actions to Mr Crocker.

· When Mr Cook got back to the Respondent’s yard he told Mr Crocker and Mrs De Gruchy what had happened.

· Mr Skillen gave evidence to the Tribunal that on leaving the van he went home, made a doctors appointment for 5.30pm that day (the earliest that he could get), was violently sick and then went to bed. Mr Skillen took his telephone with him but received no calls. On waking at 4.20pm Mr Skillen telephoned Mr Eric Romeril, who had been his supervisor on a few jobs in the past, and told him he was ill and that he was going to the doctors that night.  Mr Skillen told the Tribunal that he chose to contact Mr Romeril because his telephone number was in Mr Skillen’s telephone and he knew that Mr Romeril was a longstanding employee of the Respondent. Mr Skillen did not contact Mrs De Gruchy because he would have had to look up the Respondent’s number. Mr Skillen assumed that Mr Romeril would contact Mrs De Gruchy, which he did later that day.

· Mrs De Gruchy gave evidence that when she did not hear from Mr Skillen at all that day she assumed, bearing in mind the words he was alleged to have said to Mr Cook on getting out of the van, that he had resigned his position and no longer wished to work for the Respondent. Accordingly Mrs de Gruchy wrote a letter to Mr Skillen acknowledging his resignation without notice. This letter was sent to Mr Skillen in the evening’s post.

· The Tribunal heard that Mr Skillen attended the doctors that evening and was signed off for a week. The next day Mrs Skillen telephoned Mrs de Gruchy to report his sick leave and was informed that Mr Skillen no longer worked for the Respondent. There was no further contact between the Respondent and Mr Skillen. On reflection Mr Skillen considered himself unfairly dismissed without notice and lodged complaints regarding these matters at the Jersey Employment Tribunal.

· Mr Skillen also complained to the Tribunal that he had not received a written statement of the Terms of his Employment in accordance with Article 3 of the Employment (Jersey) Law 2003 (‘the Law’).

· The Tribunal have looked at each of these complaints separately.

Decision

Dismissal without notice

· The Tribunal has asked itself whether Mr Skillen by his conduct can reasonably be said to have resigned or whether he was dismissed by Mrs De Gruchy pursuant to her letter of 10th April 2007.

· The evidence in this case is entirely contradictory. Mr Skillen gave evidence that he got out of the van because he felt unwell and that he told Mr Cook. Mr Skillen was also very clear in his evidence that if he wished to resign, he would have put this in writing to Mrs De Gruchy. Mr Skillen was unequivocal in his evidence to the Tribunal that he did not wish to stop working for the Respondent.

· However, Mr Cook gave evidence that Mr Skillen got out of the van in a bad mood and clearly stated his intention not to be in work on Friday – 3 days ahead. Mrs De Gruchy told the Tribunal that she interpreted these words as evidence of Mr Skillen’s desire to no longer work for the Respondent and wrote to him acknowledging his resignation.

· The Tribunal notes that in her letter to Mr Skillen, Mrs De Gruchy states as follows, ‘in the past we have made it perfectly clear that leaving site without notice is unacceptable …’. Mrs De Gruchy also refers to the Written Warning and the fact that the targets contained therein, ‘have not been adhered to’. Mrs De Gruchy concludes that, ‘your departure from works this week, has caused us major upheaval for programmed works to which you were assisting our plasterer for the entire week’.

· The Tribunal also heard evidence that Mrs De Gruchy operates an ‘open door’ management style and had maintained friendly relations with Mr Skillen despite the various informal verbal warnings she had given him over the years and the existence of the Written Warning. It was clear from examples given by Mrs De Gruchy, which were not disputed by Mr Skillen, that Mrs de Gruchy had been a patient employer. The Tribunal heard that Mrs de Gruchy had responded sensitively to various issues in Mr Skillen’s personal life and that earlier that year she had allowed Mr Skillen to take 5 weeks compassionate leave in quite particular circumstances.

· The Tribunal has looked at all the evidence objectively and discussed this matter fully. The Tribunal considers that Mr Cook clearly got along with Mr Skillen at work and as Mr Cook is now retired he was deriving no personal benefit from giving evidence in favour of the Respondent. For these reasons the Tribunal has preferred the evidence of Mr Cook over the evidence of Mr Skillen as to the nature of the conversation in the van. However, although the Tribunal finds that Mr Skillen did not intend to work for the Respondent for the rest of the week, it does not find that his words indicate that he no longer wished to work for the Respondent at all. In coming to this decision the Tribunal has considered the evidence heard about the times when Mr Skillen previously walked out of work. The Tribunal has also borne in mind the degree of stress which Mr Skillen was suffering in his personal life which was likely to make him act inappropriately. Finally, the Tribunal has considered the actions of Mr Skillen in contacting Mr Romeril to inform him of his illness and the actions of Mrs Skillen in contacting the Respondent the next day. In short, none of these factors point to a decision to resign from work.

· The Tribunal notes that Mr Skillen did not contact Mrs De Gruchy on the 10th April 2007 to explain his actions or his absence and this was wrong of him. The Tribunal also notes that Mrs De Gruchy made no attempt to contact Mr Skillen on that day to verify the facts before writing to him. This is wrong too and in fact led to an incorrect assumption that Mr Skillen had resigned his position in the firm. The tone of Mrs De Gruchy’s letter to Mr Skillen of the 10th April 2007 is clearly that of someone dismissing an employee and not that of an employer accepting a resignation. The Tribunal believes that Mrs De Gruchy saw Mr Skillen’s absence on 10th April 2007 as an opportunity for the Respondent and Mr Skillen to part company.

· This Tribunal finds that Mr Skillen did not resign on the 10th April 2007 but instead was dismissed by the Respondent on that date. Mr Skillen’s absence, whilst causing inconvenience to the Respondent, in the particular circumstances of Mr Skillen’s conduct as an employee throughout his employment with the Respondent, does not constitute gross misconduct. Accordingly pursuant to Article 56 of the Law, Mr Skillen is AWARDED the sum of 4 weeks pay by way of notice due to him but not paid.

Mr Skillen earned £360.44 per week

£360.44 x 4 weeks = £1,441.76
Claim of Unfair Dismissal

· Mr Skillen has complained to the Tribunal that his dismissal by the Respondent was unfair pursuant to Article 56 of the Law. Article 64 of the Law states as follows:

 (1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

(2)     A reason shall fall within this paragraph if it –

(a)     relates to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do;

(b)     relates to the conduct of the employee;

(c)     is that the employee was redundant; or

(d)     is that the employee could not continue to work in the position which he held without contravention, (either on his part or on that of his employer) of a duty or restriction imposed by or under an enactment.

(3)     ……

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

(5)     ……..

· It is clear from the facts and evidence discussed above that Mr Skillen was dismissed because of his conduct, in that he left work without permission or explanation.

· In accordance with Article 64(4) of the Law the Tribunal has determined whether Mr Skillen’s dismissal was fair or unfair, having regard to his conduct, by looking at the circumstances surrounding the dismissal (including taking into account the size and administrative resources of the Respondent) and deciding whether Mrs De Gruchy acted reasonably or not in treating such conduct as sufficient reason for dismissing Mr Skillen. The Tribunal have also looked at the equity (fairness) of the situation and the substantial merits of the case in coming to their decision.

· The Tribunal heard evidence that the Respondent’s work force comprises a small, tight knit team of building trades. The Tribunal heard that the Respondent was busy with work for customers and it needed its employees to be both flexible and reliable. The Tribunal notes that Mr Skillen’s dismissal took place during a short working week after the Easter weekend and that Mr Cook had been turned down for leave that week in order to cover the workload and honour commitments to customers. It is not an unreasonable expectation of an employer in the Respondent’s business to expect its employees to be reliable. The Tribunal has borne in mind that Mr Skillen had received numerous informal verbal warnings regarding his behaviour at work and reliability and had received a Written Warning specifically dealing with his absence from work, only 6 weeks before. The Tribunal is mindful that in a small team it is a big step to issue a written warning to an employee. The Written Warning was directly relevant to the situation Mr Skillen found himself on 10th April 2007 but he did not heed its terms. The Tribunal is critical that the Respondent did not have a written disciplinary procedure or any terms and conditions dealing with absence due to sickness and this is dealt with in paragraph 25 below. Such provisions would have assisted both parties in this case. The Tribunal is also critical that Mrs De Gruchy did not attempt to contact Mr Skillen before she dismissed him to hear his side of the story. Equally, the Tribunal is critical that Mr Skillen did not attempt to contact Mrs De Gruchy to explain his absence. The Tribunal considers Mr Skillen contacting of Mr Romeril to be too obscure and not an appropriate reporting line. This case is on the edge of what the Tribunal will accept as reasonable conduct by an employer in a dismissal process but in all the circumstances of this case and given the size and nature of the Respondent’s business, the Tribunal has concluded that Mrs De Gruchy did not act unreasonably and that Mr Skillen was not unfairly dismissed.

Written Statement of Terms of Employment

· Article 3(1) of the Law requires an employee to be given a written statement of the terms of his employment within 4 weeks of beginning employment. The exception to this rule (specified in article 3(6)) does not apply in this case.

· Article 3(2) of the Law sets out the particulars which must be contained in such statement. The Law came into force on the 1st July 2005. The provisions of the Law regarding the requirement for a Written Statement of Terms of Employment (a contract of employment) were publicised before the Law came into force to enable employers to get their affairs in order and subsequently both by JACS and the media. Many decisions regarding this matter have been made by the Tribunal. A pro-forma set of Written Terms is available on the JACS website for downloading and use free of charge. JACS will provide advice to employers and employees at no charge.

· The Respondent provided these documents to Mr Skillen:

1. a letter of engagement dated 8th July 2004

2. a statement of main terms of employment pursuant to the Terms of Employment (Jersey) Regulations 1992 (since repealed), dated 12th July 2004

3. a further letter of engagement dated 5th October 2004

4. 2 sheets of A4 paper setting out details of holiday pay and working hours, both undated and unsigned and issued in the name of 2 businesses, one of which is the Respondent.

· The statement of main terms of employment (document (b) in paragraph 24 above) is issued in the name of an associated company to the Respondent. It also refers the employee to the ‘Federation Conditions’ for any information on matters such as periods of notice. The Tribunal were informed that such conditions are a lengthy tome and held by Mrs De Gruchy in her office. She said that she was confident that few of her workforce would ever want to refer to it. These Conditions were not made available to the Tribunal.

· Mrs De Gruchy told the Tribunal that she had handed out the 2 typewritten sheets (item (d) in paragraph 24 above) at a staff meeting in June or July 2005. Mr Skillen said he did not receive it, to which Mrs De Gruchy said a copy would have been given to him with his wages if he had not attended the meeting. This explanation is accepted by the Tribunal.

· Mrs De Gruchy said that in June/July 2005 the contracts were being updated in order to comply with the Law. However by the 10th April 2007 Mr Skillen still had not received a new contract of employment.

· The contents of the 4 documents described in paragraph 24 above taken together can very loosely be described as fulfilling the requirements of Article 3 of the Law, with the exception that the name of Mr Skillen’s employer is not explicitly and correctly stated. This is in breach of Article 3 of the Law and the 4 documents together are in breach of the intent of this article. Article 9 of the Law provides that a failure to provide a Written Statement of Terms in accordance with Article 3 shall result in a fine not exceeding £5,000. The panel members of this Tribunal have argued vigorously that the Respondent had made attempts to produce a contract of employment and clearly understood the importance of contracts in an employer and employee relationship. Accordingly in this case the fine to be imposed by the Tribunal upon the Respondent for breaching Article 3 of the Law shall be reduced from an initial amount of £750 to £250.00. However this is on the clear understanding that any further breaches of Article 3 by the Respondent will not be looked at favourably by this Tribunal. The Respondent is advised to attend to this matter immediately.

· In accordance with Article 9 of the Law the Tribunal hereby fines the Respondent the sum of £250.00 for failing to comply with Article 3 of the Law.

Schedule of Awards & Fines

	1. AWARD - Notice pay due (Article 56)
	£1,441.76

	2. FINE – Failure to supply Written Terms of Employment in accordance with Article 3
	£250.00
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For Respondent:
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1
The background circumstances to this application are described in the decision of the Tribunal dated 19th July 2007, and we adopt them and repeat as few of them as we can.


Mr Le Moignan was employed by a contract dated 1st June 2005 as a pilot for Shorts 360 aircraft. The employer was Aurigny. In February 2006 Mr Le Moignan had to stop flying due to a medical condition which caused him to lose his required medical certificate. For the first three months Mr Le Moignan was paid full salary and for the second he was paid half his salary, as stipulated in his written contract. It was not until November 2006 that Mr Le Moignan’s medical certificate was restored, so that he could fly again.

2
The hearing referred to above was on 1st July 2007 before the deputy chairman. Its purpose was to decide a preliminary point, which was whether Mr Le Moignan’s employment was terminated by a letter dated 19th August 2006 from Mr David Rice, Aurigny’s flight operations director, who gave evidence at this hearing.

The decision of the Tribunal was as follows: 

“Paragraph 7. Accordingly, the Tribunal accepts Mr Le Moignan’s position that he believed that he was still employed under his original Contract when he returned to work for the Respondent on the 21st November 2006 flying Shorts 360 aircraft.

Paragraph 8. ……I find that Captain Le Moignan’s contract of employment dated 1st June 2005 was not terminated by the Respondent…..and it was not unreasonable for Captain Le Moignan to consider himself still employed under such contract of employment when he returned to work on the 21st November 2006. No findings are made regarding whether such contract was varied by the Respondent at the time Captain Le Moignan returned to work as no evidence was heard on this matter…”

3
We cannot go behind this decision, and Mr Wauchope did not ask us to do so, but we have to be careful to identify precisely what are the findings made on that occasion. They are:

(i)
When Mr Le Moignan returned to work on 21st November 2006, he believed that it was under the 1st June 2005 contract of employment. 

(ii)
As a matter of fact, when Mr Le Moignan returned to work on 21st November 2006, that contract of employment had not been terminated.

(iii)
Thus, the decision was that what Mr Le Moignan believed on that date, and what was the factual position, were the same. Further, we cannot permit any suggestion that, at the point of returning to work, the 1st June 2005 contract of employment had been varied, although we may consider whether this subsequently happened.

4
The questions which we have to consider in order to decide this case are:

(i)
What were the contractual terms of Mr Le Moignan’s employment once he had returned to work on 21st November 2006. We know what they were on his return to work, so another way of putting the question is ‘did those original terms change, and if so how and when’.

(ii)
Was Mr Le Moignan given notice of termination of employment, and if so, when.

(iii)
Has Mr Le Moignan’s employment terminated, and if so, when.

5
Towards the end of the hearing, the parties agreed that the possible answers to the question of whether or not, and when, Mr Le Moignan’s employment was terminated were:

(i)
30th October 2006, the date of a conversation between Mr Le Moignan and Mr Rice;

(ii)
31st December 2006, when the Shorts aircraft which Mr Le Moignan could pilot was taken out of service and his last day of duty on the roster;

(iii)
9th January 2007, the date on which Mr Rice last communicated in writing to Mr Le Moignan, stating “I agreed to give you some work on a freelance basis ….. until the Shorts departed on 31 December. Regrettably, the Shorts has indeed now departed and I no longer have any suitable work to offer you.”

(iv)
Never. His employment has not been terminated, and will continue until his 65th birthday on 27th February 2008.

6
The written contract of employment provided, amongst many other matters, that Mr Le Moignan’s retirement age was 65 years, his job title was Shorts 360 Captain, and three months written notice of termination was required by the party terminating.

7
The convenient way to approach this difficult case is first to consider each of the possible termination dates as described in the paragraph 5. 

30th October 2006
8
On this day, Mr Le Moignan was in Guernsey to see the Civil Aviation Authority approved doctor for tests to determine whether or not he was fit to return to work. He called in without an appointment to see Mr Rice, and, quoting from Mr Le Moignan’s written statement appended to his JET1 form “He told me he could only offer me part time employment, as my position had been taken. Bearing in mind that I was on my way to have an ECG in an hour or so, I kept calm and did not enter into any discussion about my status, knowing full well he was wrong.”


Words like this, without more, would not be sufficient to terminate Mr Le Moignan’s contract of employment, or vary it. In saying this, we recall what the Tribunal said in another case, referred to us by Mr Wauchope, Almeida v The Steak House Restaurant, which was “An important event like dismissal or the giving of notice should be in writing, not just because the employee may not understand, but also because shocking or surprising events sometime do not sink in, or the details quickly leave the mind.”  Writing is not necessary, but dismissal must be done clearly, so that there can be no doubt in the recipient’s mind as to what has happened.


Had this been intended to be a dismissal, it should at the very least have been followed promptly by a written confirmation; it was not.


The Respondent’s position is understandable in the light of its belief that it had already terminated Mr Le Moignan’s employment on 19th August, but the Tribunal under the deputy chairman has found that not to be the case, so we are looking at what happened on 30th October in its own light, rather than in the light of something that happened on 19th August.

31st December 2006

9
 The last day on which Mr Le Moignan worked for Aurigny, according to the printed crew roster. We do not regard that as significant. It is also the day on which Aurigny’s Shorts 360 aircraft ceased to be operational. Mr Le Moignan was not qualified to fly any other of Aurigny’s aircraft.


It is suggested by the Respondent that this may be the date of termination of Mr Le Moignan’s employment because it was a term of his contract that he would only be employed whilst Aurigny had a Shorts 360 for him to pilot. 


The defect in this argument is that this was not a term of Mr Le Moignan’s written contract, as we know from the previous decision of the Tribunal that up to 21st November 2006 the written contract was operative. If a term making his employment conditional upon Aurigny having that aircraft was subsequently incorporated into the contract of employment, when and how did that come about?


There is no evidence brought by Aurigny which is sufficient to discharge the burden of proof on it of satisfying us that the contract which has been found to have existed on 21st November 2006 (i.e. the written contract) was varied after that date. Had such an important change been made, we would have expected Aurigny, as the employer, to have some form of note to that effect, if not a memorandum signed by it and Mr Le Moignan. 

9th January 2007
10
This is the date of the email from Mr Rice to Mr Le Moignan the relevant parts of which have been quoted in paragraph 5 above. In considering this letter, it must be borne in mind that Mr Rice believed, we now know wrongly, that he already had given notice to Mr Le Moignan.


The question for us is whether this, in all the circumstances, was sufficient to amount to notice of termination. We find that it was. The words “I no longer have any suitable work to offer you” are fairly clear. We also bear in mind; 

(a) Mr Le Moignan’s evidence which showed that he believed or apprehended that his employment with Aurigny would not last beyond the departure of the aircraft which he was able to fly, and 

(b) the fact that Mr Le Moignan had not been rostered for duty since 31st December 2006. 

The combination of the words used and what was in Mr Le Moignan’s mind lead us to the conclusion that he understood that this communication was notice of termination of employment.

Our decision therefore is that Mr Le Moignan was given the contractual notice to which he was entitled, three months, by this email on 9th January 2007.

11
This decision means that we reject Mr Le Moignan’s submission that he was never given notice, and that he remains employed by Aurigny, or so remained until relatively recently.

12
Mr Wauchope submitted that the defence of estoppel is available to Aurigny. Estoppel is a legal principle which is available to a party defending a claim (the saying is ‘estoppel is a shield, not a sword’). In simple terms, 

(a) if Aurigny acted to its detriment in reliance upon something said or done, or even something not said or not done by Mr Le Moignan 

(b) in circumstances where there was a duty upon Mr Le Moignan either not to have said or done it, or (in the case of omission to say or do something) to have said or done something, 

(c) Mr Le Moignan would not be able to base a claim upon what Aurigny did, or failed to do 

(d) because it would be unfair for Mr Le Moignan to benefit from what Aurigny did as a result of a misrepresentation by him.


In even simpler terms, the principle of estoppel is that it would be unfair to allow A to complain about what B has done if A caused/induced B to do the act. The underlying basis of all equitable estoppel (which is what Mr Wauchope relies upon) is that it must be unconscionable to allow the party estopped to deny what which he had allowed the other party to assume to be true.


Lord Wilberforce said in Moorgate Mercantile Co Ltd “…the duty necessary to found an estoppel by silence or acquiescence arises where ‘a reasonable man would expect’ the person against whom the estoppel is raised ‘acting honestly and responsibly’ to bring the true facts to the attention of the other party known by him to be under a mistake as to their respective rights and obligations.”

Mr Wauchope says that Mr Le Moignan knew from 19th August 2006 that Aurigny intended to terminate his contract, albeit Aurigny’s apparent attempt at termination was ineffective, as found by the previous Tribunal. Thereafter, knowing that Aurigny believed that it had terminated his employment, Mr Le Moignan did not clarify the matter with Aurigny, but allowed Aurigny to remain under its misapprehension, so that Aurigny did not subsequently take proper steps to terminate the employment and therefore Mr Le Moignan remained as an employee longer than otherwise would have been the case, to the detriment of Aurigny.

13
We have Mr Le Moignan’s letter to Mr Rice of 23rd August 2006 stating “….however I do believe we need a definitive answer [as to his medical fitness to return to work] before my contract can be terminated, which I hope to get soon.”

Aurigny did not reply to this clear statement by Mr Le Moignan that he did not think that his employment could be or had been terminated. In the light of this letter, Aurigny cannot complain that Mr Le Moignan did not make it clear that he did not accept his dismissal. Upon receipt of this letter, it was incumbent on Aurigny, not Mr Le Moignan, to sort out the disagreement.

14
Further, in our opinion Mr Le Moignan could not bring the true facts to the attention of Aurigny when he, himself, did not know the true facts. He thought that Aurigny could not dismiss him in the way it had, but he did not know the true position until the Tribunal decision.


Mr Le Moignan said that he did not know in what capacity he was working for Aurigny, once his medical certificate was regained and he was again working full shifts for Aurigny. He had good reason to believe that he still was employed under his contract of employment: (i) the employee who organised the duty rosters said that he was needed full time, (ii) Aurigny paid both employer and employee social security contributions (iii) the Christmas roster showed that Mr Le Moignan was given holiday on 26th December 2006 as “lieu day for 25th December”, which would not have happened to a freelance. These factors, and Mr Le Moignan’s evidence that “I did not know where I stood” lead us to conclude that Mr Le Moignan did not have enough knowledge or certainty about his position to be able to know if Aurigny was under a misapprehension or to be able to correct it. You cannot correct somebody if you do not know what is the correct position.

15
Mr Le Moignan’s conduct was not unconscionable. We would go further and say that we would find it difficult to accept that there is a duty upon an employee, in circumstances such as these, to explain to the employer why as a matter of the employment law or the employment contract, the employer’s attempt to give notice is invalid.

16
In addition, just as it is difficult to know what Mr Le Moignan thought was his employment situation, so it is difficult for us, and would have been difficult for Mr Le Moignan at the time, to know what Aurigny believed. Mr Rice’s evidence was that Mr Le Moignan’s employment automatically came to an end once he remained off work due to sickness for more than six months; he said this was company policy. Clearly, according to the contract, this was not the case. Further, this evidence is inconsistent with Mr Rice’s statement before the deputy chairman, paragraph 6, in which he said that in a conversation with Mr Le Moignan in August 2006 “I made no reference to 3 months notice because I had agreed with him on the telephone that his employment would terminate at that point because he had exceeded the six months pay period”. If the employment automatically terminated after the six months, as Mr Rice told us, he would not have needed to agree immediate termination as he said in his statement.

17
We therefore reject the submission on behalf of Aurigny that it is protected by estoppel, for the reasons we have given.

18
Mr Le Moignan claims that he was unfairly dismissed. This was a case of dismissal because of redundancy arising from the circumstance that Mr Le Moignan was only allowed to fly the Shorts aircraft, and when it ceased to be operational there was no job for him.


Few of the procedures which should be followed when considering and implementing redundancy were followed by Aurigny, but failure to follow procedures is not necessarily fatal. The determining factor in this case is the evidence of Mr Le Moignan that he accepted that he was going to lose his job when the Shorts ceased to be operational. He accepted that it would not be practical for Aurigny to go to the considerable expense of retraining him to fly the replacement when he was so close to retirement age. The only possible alternative suggested to us was that he would continue to be employed by Aurigny, but, in effect, sub-contracted to other airlines operating the sort of aircraft which he could fly.  We felt that this was not put forward as a truly practical alternative to redundancy, not least because it is difficult to see why Aurigny should want to do this.


We therefore reject Mr Le Moignan’s claim that he was unfairly dismissed. The circumstances leading us to this conclusion are unusual. The serious failure by Aurigny to follow appropriate procedures is counterbalanced, in this case, by Mr Le Moignan’s frank admission in evidence that he recognized the reality facing him and Aurigny.

19
Much of the difficulty with this case arises from Aurigny’s approach to its duties as an employer. No notes or records were kept. Mr Rice told us that, as far as he was concerned, Mr Le Moignan’s employment automatically came to an end after he had been off sick for six months; that the contract automatically lapsed. When it was pointed out to him that this was not a term in the written contract, he told us that this understanding was based on what the finance department had told him.


Doubtless Aurigny has greatly improved its approach to employment matters, but it is worth making the point that the keeping of records can lead to the avoidance of doubt and the avoidance of the Tribunal having to decide between two conflicting stories. It is very much in the employer’s interests to keep accurate, contemporaneous records and notes.

20
We have not heard evidence on the financial and other consequences of the termination of Mr Le Moignan’s employment, for we thought it sensible first to establish the fact and date of termination. Having established that date, we now will move on to that final stage, unless the parties reach an agreement in the meantime. 

The secretary to the Tribunal will fix a date for a directions hearing which will lead to a full hearing before the same Tribunal.
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1
Mr Mendonca’s claim form shows that he was employed by Camerons from 20th September 2001 to 22nd March 2007. He claims that he was dismissed without notice or payment in lieu of notice in circumstances in which he should have been given notice, and he claims holiday pay.


The claim for holiday pay is in respect of two periods. First, for accrued holiday pay to be included in the payment in lieu of notice, and second for holiday pay since he started work, on the basis that the holiday pay he received was less than his entitlement.

Mr Mendonca has not made a claim in respect of unfair dismissal, so the question for us is whether Camerons was entitled to summarily dismiss Mr Mendonca on the ground of gross misconduct, or whether this was a case of simple misconduct, in which case notice should have been given, or payment in lieu of notice.

2
From 20th September 2001, Mr Mendonca worked as a labourer/forklift driver on weekly pay. He obviously worked hard, and was rewarded accordingly, for we see from his pay slips for the week ending 17/12/06 he worked 79 hours, for which his net pay was £725.05, and for the week ending 24/12/06 he worked 76 hours, and his pay was £717.71. However, he wanted to improve his lot in life, and with the encouragement and at the expense of Camerons, he took steps towards becoming a site manager. Those steps were that he embarked at Highlands College on a BTEC National Certificate in Construction Year 1 course, requiring attendance for one day and one evening each week, which started in September 2006. Camerons paid for the course and paid him for the day when he was at Highlands.


It is worth saying here that we do not doubt Mr Mendonca’s genuine desire to further his career nor Cameron’s genuine wish to assist and encourage him. It was clear that both sides regretted the circumstances which brought them before the tribunal.

3
The arrangement which was made between the parties was that Mr Mendonca would continue to work and be paid as a weekly labourer until 5th February 2007, when he would be appointed a trainee site manager. This suited Mr Mendonca because his pay as a trainee site manager would reduce to £19,000pa, as opposed to the wages of nearly double that amount which he earned as a labourer, and the longer he could put off this significant reduction in income, the better. As a trainee site manager, Mr Mendonca was entitled to additional benefits, but they would not have bridged that large gap.

4
On five occasions between 12th December 2006 and 20th March 2007, Mr Mendonca did not attend Highlands, and he did not inform Camerons of the fact. He was, of course, being paid by Camerons to attend, so this was no different from being paid to attend at work, but not attending. After the second occasion, on 21st December 2006, one of Cameron’s site managers, Mr Davies, who had been told of the failure to attend, spoke to Mr Mendonca about the matter. Mr Davies’ note to Mr Joubert who was project manager of the site on which Mr Mendonca was working, states that he gave a verbal warning, but Mr Mendonca says it did not amount to a warning. We are satisfied that, whether or not specific words were used, Mr Mendonca must have known that Mr Davies, representing Camerons, was expressing displeasure.


Following notification by Highlands of other occasions on which Mr Mendonca had not attended his lessons, on 19th March 2007 Mr Joubert met Mr Mendonca and gave him a written warning “that if this should happen again in the future, appropriate sanctions will be applied without further notice”. These words are significant, because sanctions can only be applied without notice in the case of gross misconduct, so it appears that at this point it had been decided by Camerons that another failure to attend Highlands would be treated as gross misconduct.


Mr Mendonca did not attend Highlands for his lesson the next day, and the following day he did not attend for work.


On 22nd March 2007 Mr Mendonca agreed to meet Mr Joubert and Mr Mark Burton (commercial director of Camerons), both of whom gave evidence. At that meeting, with which we will deal in more detail later, Mr Mendonca’s employment was terminated. Mr Mendonca says he was dismissed; Camerons says that the termination was by mutual agreement.

5
Mr Mendonca told us that he wanted to further his career, but he found the Highlands course was too much for him. He could not keep up, he found it difficult to attend the lesson in the evening and to do the homework, and, perhaps above all, despite being sent by Camerons on a computer training course, he was not computer literate and this hampered his ability to deal with the main course. He knew that he was holding back the rest of the class at Highlands. By March, “I was really depressed and did not know what to do. Everything got on top of me. The teachers kept asking for the assignments. I wanted to do the work, but I couldn’t.”


Having not gone to Highlands on 20th March, Mr Mendonca told us that he did not go to work the next day “because I was really scared what they [Camerons] would say”.

6
The Camerons witnesses said that they regarded Mr Mendonca as a good employee and were pleased to encourage him to make progress towards the management side of the construction business. They did not know of Mr Mendonca’s problems with his course until the final meeting on 22nd March.


Camerons’ complaints about Mr Mendonca’s conduct, which it says amount to gross misconduct, are as follows:

(i) “Failure to attend Highlands College without reasonable cause or permission and accepting payment for those days of non attendance.” This in fact includes a two day computer training course, but Mr Mendonca says that he did attend on both days, albeit it for limited times.

(ii) “Procuring or attempting to procure from the Employer and its employees loans of money under false pretences”.

7
There was some disagreement between the parties as to what happened at the meeting on 22nd March, not least that Mr Mendonca said it was a short meeting, and Mr Burton said it went on for more than half an hour. We think Mr Burton must be right about this. 


The main difference between the parties is that Camerons says that the immediate termination of Mr Mendoca’s employment was by agreement with him, and he denies this.

We are satisfied that at the meeting on 22nd March:

(i) Mr Mendonca said that he could not cope with the course and that he wanted to return to weekly paid labouring work.

(ii) Camerons said that it was not acceptable to train to be a site manager without acquiring the Highlands qualification.

(iii) Camerons made it clear that it was not possible for Mr Mendonca to return to his former forklift driving job, or indeed to any labouring role.

8
On 25th January 2007 Camerons sent to Mr Mendonca a letter headed “Trainee Site Manager”, in which he was formally offered the position of Trainee Site Manager. The letter, signed by Mr Burton, says that “A formal Contract of Employment will be issued to you upon the successful completion of a three month probationary period”, and it went on to describe the basic conditions of Mr Mendonca’s employment.


We asked Mr Holmes about the meaning of the term “probationary period”, for it seemed to us to at least imply that it was a trial period during which both Camerons and Mr Mendonca could try the new arrangement, and if it was not acceptable to either side, Mr Mendonca could return to his previous role, or to one of a similar level.


We are satisfied that this was not the reality. From Camerons’ evidence, it was clear that, if Mr Mendonca was not prepared or able to complete the course, he could neither continue to be a trainee site manager nor return to being a labourer. By embarking on the path towards self improvement, Mr Mendonca had burned his boats; he could not return to his old job, or one like it. We are also satisfied that this was never clearly explained to Mr Mendonca, and it should have been.

9
Returning to the final meeting on 22nd March 2007, we have to decide whether the termination of employment was by agreement or the decision of Camerons. By the end of the meeting, it must have been clear to Mr Mendonca what was the position of Camerons: Mr Mendonca had to continue with the Highlands course; if he did not, he could not continue as a trainee site manager, in which case there was no other job for him at Camerons.


Whilst this is the position which emerged clearly from the evidence of both sides, it is not how Camerons puts its case. Paragraph 2.2.1 of Cameron’s response attached to its JET2 form, states: “Arising from a series of actions by the employee that represent, in the opinion of the employer, gross misconduct the company was left with no alternative but to terminate the employees employment with immediate effect properly in accordance with his Conditions of Employment without notice period or payment in lieu of notice.”


Camerons’ position according to its evidence thus was that the dismissal was because Mr Mendonca would not complete his course, whilst its pleaded position was that the failures of Mr Mendonca to attend the lessons amounted to gross misconduct entitling it to instantly dismiss him.


Bearing in mind the terms of the warning letter quoted in paragraph 4 above, we find that Camerons had decided by 22nd March 2007 that there was gross misconduct by Mr Mendonca in not attending the lessons at Highlands, and it was going to summarily terminate his employment.

10
We quote in paragraph 6 above the grounds on which Camerons decided that Mr Mendonca was guilty of gross misconduct. We have no trouble in finding that the second ground is not capable of amounting to gross misconduct. There was no evidence before us that the reasons given by Mr Mendonca for seeking loans were false, only conjecture. Even if the reasons were false, we regard such a matter as being outside Mr Mendonca’s employment; Camerons and others who lent money were completely at liberty to refuse to lend money. Further, if the reason for Mr Mendonca requiring loans was important, the lenders should have sought verification.

11
We also hold that the failure to attend the courses and to inform Camerons was not gross misconduct, for the following reasons.


First, it will be rare, if ever, that a series of events, in respect of which one or more warnings have been given by the employer, will amount to gross misconduct. If the conduct was not gross enough to justify instant dismissal at the stage of the first warning, why was it gross enough at the third stage, for the conduct retained its original quality? Gross misconduct is conduct which is so serious that the employee is not entitled to the normal disciplinary procedures and is not entitled to notice; so serious that he has to leave immediately.


Second, by giving Mr Mendonca two warnings, Camerons was acknowledging that not attending the course was not so serious as to justify instant dismissal.


Third, Camerons, by giving first a verbal and then a written warning, embarked on the normal dismissal route. It could not then, without some significant new factor, suddenly change to the instant dismissal route.


Fourth, in normal circumstances failure to attend at work, or at a course which is a substitute for work, would not amount to gross misconduct.


Fifth, the particular facts of this case would have suggested to Camerons, had it made proper enquiry, that Mr Mendonca had good reason for not attending the Highlands course, in that he could not cope with it. Certainly, he should have told his employer, but human frailties have to be taken into account, and proper disciplinary processes and enquiries would have revealed to Camerons Mr Mendonca’s predicament: he could not manage a computer, so he could not manage the training course, yet he knew that attendance at the training course was a requirement of the employer. With knowledge of these circumstances, Camerons could not reasonably have regarded Mr Mendonca’s conduct as gross.

12
We do not think that Mr Mendonca did genuinely agree to his immediate dismissal. It is possible that he used terms which suggested this to Messrs Joubert and Burton, but given Mr Mendonca’s wish to return to a labouring job, and Cameron’s witnesses agreed that he did express this wish, it is difficult to reconcile this with agreeing to resign.

If we are wrong, and Mr Mendonca did agree to the termination without notice of his contract of employment, we are satisfied that it was because he was led to believe by Camerons that, unless he did, he would be dismissed instantly for gross misconduct. It is common knowledge that such a dismissal affects an employee’s prospects of future employment. We hold that Camerons would not have been justified in dismissing for gross misconduct. Therefore, any agreement by Mr Mendonca would have been under a misapprehension induced by Camerons, and would not be binding.

13
We therefore find that Camerons was not entitled to dismiss summarily, and Mr Mendonca was not guilty of gross misconduct. It follows that Mr Mendonca is entitled to payment in lieu of notice. The calculation is as follows:

15(a)
Mr Mendonca should have received 8 weeks pay in lieu of notice: 

 £73.08 per day = £365.40 per week x 8 = £2,923.20   (sub total)

15(b)
Mr Mendonca therefore was entitled to 3 further days annual holiday: 

£73.08 x 3 = £219.24 (sub total)










Total £3,142.44

15(c)
Deduct the overpayment by Camerons for March of £511.56

£3,142.44

- £ 511.56

 Final Total    £2,630.88

Our order is that Camerons shall pay to Mr Mendonca -       £2,630.88
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The Facts

1. Mr Pereira was employed by Cimandis as a delivery driver from 25th September 2005 to 24th April 2007.

2. The Tribunal were informed that Mr Pereira was a helpful and diligent employee and considered to be polite and friendly to those he came into contact with. Accordingly, the managers at Cimandis were surprised when a complaint was received from the HR Manager to the Safeway supermarket that Mr Pereira had been rude to one of their employees. This complaint was investigated by Mr Wright and 3 witnesses informed him that an altercation had taken place between Mr Pereira and a Safeway employee on 17th July 2006. Mr Wright convened a disciplinary hearing which concluded that, ‘…due to the nature of the offence (abusive language towards a customer) you [Mr Pereira] were in jeopardy of being dismissed due to gross misconduct. However, your line manager and I have taken into consideration your usual manner and believe this to be a one-off occurrence … . To this end, I have issued you with a final written warning due to the severity of the offence. This will stay on your file for a period of not exceeding 52 weeks; I would remind you that if you should commit another offence, of any nature, during this time your contract may be terminated’. This letter was dated 20th July 2006 (‘the Final Written Warning’). The letter also included the following words, ‘As a final reminder, all Cimandis’ drivers are the public face of the Company, and to that effect must behave in a manner that shows the Company in a good light’. The letter also included a reference to Mr Pereira’s right of appeal against this decision which Mr Pereira did not take up.

3. Mr Pereira was subsequently absent from work for a period of approximately 4 months owing to an injury to his foot, returning to work on the 4th January 2007. At this time his delivery round changed to businesses on the east of the Island.

4. The Tribunal heard evidence that on 30th March 2007, the Respondent received 3 complaints about Mr Pereira’s work from 3 different customers. Two of the complaints concerned his decision to leave bread in an inappropriate place for the customer to collect and the third stated that he had been rude to a customer by ‘slamming’ his clipboard on to a counter, throwing the customer’s bread order onto the floor in an ‘aggressive’ manner and ‘aggressively opening’ a large bag of prepared sandwiches causing a number of boxes to fall to the floor. Following these complaints, a decision was taken by the HR Manager to suspend Mr Pereira on full pay, ‘pending further investigation’. A date for a disciplinary hearing was set for the 10th April 2007 and Mr Pereira was kept informed of the disciplinary process throughout this time.

5. Pending the disciplinary hearing, Mr Wright spoke to the Sales Manager who had received the original complaints and also to the driver who had given Mr Pereira his original training when he took over the delivery round on the east of the Island.

6. Mr Pereira attended the disciplinary hearing on the 10th April 2007 with his union representative, Paulo Alves, although he said Mr Alves made no contribution to the meeting.

7. The Tribunal were informed that at the Hearing Mr Pereira acknowledged that he had not left the produce in appropriate areas for the customers and the meeting did not dwell long on this issue. The Tribunal understood this to be because Mr Wright considered that the outcome of the meeting would be that either Mr Pereira would be sacked for this action or retrained so it did not happen again. It appears that more time was spent on Mr Pereira’s actions in the shop. The Tribunal heard that Mr Wright put the complaint made against Mr Pereira twice to ensure that he understood it. Mr Pereira initially agreed that he had done the actions complained of but on the second time said that he had not understood the question and that in fact he had committed none of the actions complained about and that these particular customers had complained to him before that he arrived too early and were often in a bad mood. Mr Wright continued with the hearing. The Tribunal were informed that when the time came for Mr Wright to make his decision, he asked Mr Pereira to leave the room but not Mr Alves. The Tribunal were informed that Mr Wright had not conducted a disciplinary hearing in the presence of a trade union official before and decided that as Mr Alves made no move to leave the meeting that he could stay whilst he reached his decision. 

8. Mr Wright informed the Tribunal that he considered that Mr Pereira had understood the questions put to him about his conduct at the shop during the disciplinary hearing but Mr Pereira had decided to change his mind when he was reminded of the Final Written Warning. Mr Pereira denied this conclusion.

9. The Tribunal were informed that Mr Wright considered that Mr Pereira’s behaviour affected Cimandis’ reputation with its customers as well as breaching its health and safety policies. Furthermore, Mr Wright was aware of the Final Written Warning which he said was issued in similar circumstances to the complaint from the shop. Mr Wright concluded that in the circumstances Mr Pereira’s employment should be terminated with 2 week’s notice.

10. Mr Wright informed Mr Pereira of his decision at the meeting and wrote to him on the same day stating, ‘I was recently alerted to three complaints regarding your behaviour from Cimandis customers … these three incidents have been regarded a unsuitable behaviour and unfitting of a Cimandis employee, especially a driver who has more contact with our customers than anyone else’. 

11. Mr Pereira was informed of his right to appeal against Mr Wright’s decision but chose not to do so. Mr Luxon informed the Tribunal that if there had been an appeal, Cimandis would have investigated the complaints in full pending such hearing.

12. Mr Pereira considered that he had been unfairly dismissed and lodged a complaint with the Employment Tribunal on the 14th May 2007.

The Law

13. Article 64 of the Employment (Jersey) Law 2003, states as follows;

Article 64 (1)

(1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

14. In this case the reason for Mr Pereira’s dismissal was his conduct as an employee. The Tribunal is also required to consider the following factors when deciding if the dismissal is fair or unfair:

Article 64(4) 

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

Decision

15. At the disciplinary hearing which led to Mr Pereira’s dismissal Mr Wright was concerned about 3 complaints that had been made against Mr Pereira on the same day – 

a. The leaving of bread in inappropriate places for 2 customers, and

b. Alleged impolite conduct towards a customer during a delivery.

Mr Wright was also conscious that Mr Pereira had a Final Written Warning on his file which was still in force. The Tribunal heard evidence that it had been made clear to Mr Pereira that another disciplinary matter could lead to his dismissal and that Mr Pereira understood the seriousness of his situation. Mr Pereira did not deny this statement of his situation.

16. The Tribunal heard evidence that at the disciplinary hearing held on 10th April 2007, Mr Pereira readily admitted leaving the bread in unsuitable locations and that consequently the meeting concentrated on the incident in the shop. The Tribunal is very concerned that Mr Wright did not attempt to verify this particular complaint independently especially as Mr Pereira was under a Final Written Warning and there was a strong likelihood that he could lose his job as a consequence of his actions. The Tribunal accepts the Respondent’s submission that it would not wish to inconvenience the complaining customer but it cannot understand why, for example Mr Wright did not pay the owner of the shop a visit, just to assess the situation for himself. The Respondent has a large workforce with a dedicated Human Resource department and the Tribunal expects a high standard in the conduct of disciplinary matters from such professionals. The admission that the Respondent would have investigated the complaint had Mr Pereira appealed the decision to sack him is simply not good enough. In this case, the Respondent was not interested in the other side of this particular complaint. However leaving this complaint aside, Mr Pereira still admitted to breaching the Respondent’s rules and standards by not leaving the bread delivery in a place acceptable to the customer and his employer. The Tribunal agrees that Mr Pereira’s conduct in these matters was unacceptable to the Respondent. Mr Pereira was aware that he was on a Final Written Warning and having heard evidence of the Respondent’s induction and training processes, he must have known that customer satisfaction and the Respondent’s reputation for health and safety is paramount to the continuation of its business. It is for this reason and the facts that Mr Pereira admitted the misconduct and was on a Final Written Warning that the Tribunal finds that the Respondent did not act unreasonably in treating Mr Pereira’s conduct of leaving the Respondent’s produce in unsuitable places as sufficient reason for his dismissal.

Conclusion

17. Mr Pereira’s complaint of unfair dismissal is hereby dismissed.

18. The Tribunal would like to make the following points arising out of this hearing:

(a) Evidence was heard by the Tribunal that the Staff Handbook which is referred to in Mr Pereira’s contract of employment was kept in Mr Pereira’s line manager’s office in accordance with the Respondent’s policy. The Tribunal would suggest that a copy of the Respondent’s staff handbook, procedures and regulations (if different) be also kept in a neutral, accessible place such as a staff restroom so private access can be made to these documents. If, as was suggested, that such access would cause wear and tear to the document, then it must be changed regularly.

(b) The presence of the Union Representative during Mr Wright’s decision making process was inappropriate. Mr Wright should have asked him to leave the room so that Mr Wright’s decision to sack Mr Pereira could be reasonably perceived as being made independently of outside influence. In this case the Tribunal is satisfied that Mr Wright was not influenced by Mr Alves in any way.
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The Facts

1. Miss Kobylecka was employed as a member of the bar staff at Bonds Bar in St Helier. Mr Edward R Gibb (‘Mr Gibb Senior) is the Bar Manager.

2. Miss Kobylecka is claiming for 58 hours of work which she said she provided for the Respondent and which remains unpaid. Miss Kobylecka is also claiming for 5 days’ pay in respect of 5 bank holidays that she worked during the period of employment and for which she did not receive a paid days’ leave or a days’ pay in lieu.

3. Miss Kobylecka worked at the Bonds Bar from 16th March 2007 to either the 6th or 7th June 2007, the date being disputed by the parties (see paragraph 12 below).

4. The Respondent claims that Miss Kobylecka owes it for 2 weeks notice due but not worked by her and that no holiday pay is due to her because the nature of the contract of employment in force at that time prevented her from accruing holiday pay.

The Deputy Chairman has looked at these issues separately.

5. The parties are in dispute over the contracts of employment that were issued. Miss Kobylecka produced a contract of employment dated 15th March 2007 signed by Mr Edward J Gibb (‘Mr Gibb Junior’) which shows a rate of pay of £6.25 per hour. Mr Gibb Junior informed the hearing that this rate of pay must have been added later as Miss Kobylecka was not given this rate of pay until 12th April 2007. However Mr Gibb Junior did not seek to deny the existence of this contract of employment. For the purposes of this Judgment this contract of employment containing the reference to a rate of pay of £6.25 per hour, is referred to as ‘Miss Kobylecka’s Contract’. Mr Gibb Junior produced another Contract of Employment also signed by him and dated 20th April 2007. This contract also refers to Miss Kobylecka’s rate of pay as being £6.25 per hour but makes different arrangements for her holiday entitlement. Miss Kobylecka was adamant in her evidence that she had never received or seen this contract before sight of the Respondent’s bundle of documents. Mr Gibb Junior was equally sure that it had been provided to her on at least 2 occasions for signature. In this judgment this Contract of Employment is referred to as ‘Mr Gibb’s Contract’.

6. On reading Miss Kobylecka’s Contract and Mr Gibb’s Contract it is clear that each document requires an employee of under 26 week continuous service to provide 1 weeks notice of termination of employment to the Respondent. Accordingly, whichever contract was in force, it was clearly the intention of the parties that Miss Kobylecka provide 1 week’s notice of leaving the Respondent’s employment.

7. The parties gave different accounts regarding the provision of notice. Miss Kobylecka told the Tribunal that she gave her notice verbally to Mr Gibb Senior during her shift on Thursday 31st May 2007. Miss Kobylecka maintained that she worked each day from 31st May to Tuesday 7th June 2007 (including that day), and accordingly she gave 8 days notice of her intention to leave. Furthermore, Miss Kobylecka is claiming for the 58 hours that she worked during that time and for which she has not been paid.

8. Mr Gibb Senior said in evidence that he recalls Miss Kobylecka giving her notice to him ‘whilst sitting down during the morning shift, when it was quiet’, and that he asked her to give him at least 2 weeks notice as they were short staffed.

9. Miss Kobylecka described to the Deputy Chairman the hours of her shifts during the period 31st May to 7th June 2007 in order to show the calculation of the 58 hours pay that she says is due to her. The Deputy Chairman notes that the only morning shift that Miss Kobylecka worked was from 10am to 6pm on Wednesday 6th June 2007. It is noted that Mr Gibb Senior was very specific in his evidence as to when he recalled receiving Miss Kobylecka’s notice, and in turn Miss Kobylecka’s evidence on this point is vague. After due consideration, and on the balance of probabilities, the Deputy Chairman finds that Miss Kobylecka gave her notice to Mr Gibb Senior on Wednesday 6th June 2007. Accordingly, Miss Kobylecka did not give 1 weeks notice of termination of her employment as required by both Miss Kobylecka’s Contract of Employment and Mr Gibbs’ Contract of Employment.

10. The Respondent is therefore entitled to receive the sum of 1 week’s wages from Miss Kobylecka by way of compensation for her failure to give proper notice of her intention to leave its employment. At the hearing it was conceded by both parties that an average working week without overtime would be 6 x 7 hour shifts = 42 hours a week. Miss Kobylecka earned £6.25 per hour.

£6.25 per hour x 42 hours = £262.50

The sum of £262.50 is hereby awarded to the Respondent from Miss Kobylecka in lieu of the period of notice which should have been given under both Miss Kobylecka’s Contract of Employment and Mr Gibbs’ Contract of Employment.

11. It is noted by the Deputy Chairman that the Respondent does not dispute that Miss Kobylecka worked on the dates and for the hours she specified between 31st May and 6th June 2007 amounting to 52.5 hours in total. Miss Kobylecka earned £6.25 per hour.

£6.25 per hour x 52.5hours = £328.12
Miss Kobylecka is hereby awarded the sum of £328.12 in respect of the 52.5 hours she worked for the Respondent but did not receive payment.

12. However the parties are in dispute with regard to whether Miss Kobylecka worked for 5.5 hours on the 7th June 2007. Miss Kobylecka was consistent in her evidence that she worked alongside her replacement on that day in order to train him and settle him into the job. Mr Gibb Junior gave evidence that it was the role of the Manager to train new staff (to which Mr Gibb Senior agreed) and in any event it does not take 5.5 hours to train a member of bar staff.  The Deputy Chairman notes that on Form JET 1, Miss Kobylecka gave the 7th June 2007 as her finishing date and this date was confirmed by Mr Gibb Junior on Form JET 2. It is noted that Mr Gibb took issue with other details of Miss Kobylecka’s claim when completing Form JET 2 but notably not this date. The Deputy Chairman has decided that on the balance of probabilities Miss Kobylecka did work on the 7th June 2007 and that this was the last date of her employment. Miss Kobylecka says she worked for 5.5 hours on that day and earned £6.25 per hour. Accordingly Miss Kobylecka is hereby awarded the sum of £34.37 for that days work.

13. The Deputy Chairman notes that at the hearing Miss Kobylecka withdrew her claim for holiday pay accrued due for the period of her employment. However Miss Kobylecka wished to pursue a claim for Bank Holidays worked by her during the period of her employment but for which she did not receive an extra days’ pay or a paid days’ leave.

14. Mr Gibb Junior directed the Deputy Chairman to paragraph 5 of Mr Gibb’s Contract of Employment which provides that the employer’s liability to make payments in respect of a period of leave shall be discharged by the employer paying to the employee an additional 4% for each contracted hour worked. According to Mr Gibb this means that he does not have any liability to make such a payment for holidays to Miss Kobylecka. The Deputy Chairman notes that Miss Kobylecka has no recollection of having received a copy of Mr Gibb’s Contract of Employment. The Deputy Chairman notes that Miss Kobylecka’s Contract of Employment states that, ‘Bank/public holidays worked will offer entitlement of paid time in lieu’. Furthermore, the Deputy Chairman notes that paragraph 5 of Mr Gibb’s Contract of Employment states that, ‘you are not entitled to bank/public holiday pay unless you are required to work when you will receive your normal rate of pay and the equivalent time off in lieu for the hours worked’. Accordingly it is concluded that whether Miss Kobylecka received Mr Gibb’s Contract of Employment or not, both documents agree that paid time off in lieu of bank holidays shall be given to an employee. This is in accordance with the provisions of the Employment (Jersey) Law 2003.

15. The Deputy Chairman notes that Miss Kobylecka is claiming in respect of these days worked:-

1. 06/04/07 – Good Friday

2. 09/04/07 – Easter Monday

3. 07/05/07 – May Day

4. 09/05/07 – Liberation Day

5. 28/05/07 – Spring Bank Holiday

 5 days

The Deputy Chairman notes that the Respondent did not deny that Miss Kobylecka worked on these days.

16. Article 11 of the Employment (Jersey) Law 2003 (‘the Law’) provides as follows;

 (1)     Subject to paragraphs (3) and (6), an employee shall be entitled in each leave year –

(a)     to a period of leave of 2 weeks or to such other period as may be specified in a relevant agreement, whichever shall be the longer; and

(b)     to leave –

(i)      on Christmas Day, Good Friday and all public or bank holidays under the Public Holidays and Bank Holidays (Jersey) Law 1951,[3] or

(ii)      in substitution for the leave to which he is entitled under clause (i) on such days as the employee may in his discretion decide or, where provided for in a relevant agreement, on such days as may be so provided, which days shall not be less in total than the total number of the days specified in clause (i) in respect of the leave year in question on which the employee has been required by his employer to work.

17. Article 13 of the Law states that an employee shall be entitled to be paid in respect of a period of leave to which they are entitled under article 11. An employee is paid at a rate based on their weekly rate of pay.

18. No details have been provided to the Tribunal concerning the number of hours Miss Kobylecka worked on each of the Bank holidays that she is claiming for. As stated in paragraph 10 above the parties are in agreement that a standard shift would be for 7 hours a day. In the absence of evidence to the contrary this basis shall be used to calculate the amount of wages due to Miss Kobylecka pursuant to article 11 of the Law.

19. Miss Kobylecka is claiming wages in lieu of additional pay or paid leave for 5 Bank and public holidays worked as detailed in paragraph 15 above. She was expected to work an average shift of 7 hours per day. Miss Kobylecka earned £6.25 per hour.

£6.25 x 7 hours x 5 days = £218.75
The Tribunal hereby awards the sum of £218.75 to Miss Kobylecka in respect of her claim pursuant to article 13 of the Law.

SCHEDULE OF AWARDS

1. Awards to the Applicant

1. For hours worked in the period 31/05/07 – 06/06/07 

but unpaid (52.5 hours)





£328.12

2. For hours worked on the 07/06/07 but unpaid

(5.5 hours)







£ 34.37

3. For Bank and public holidays worked without time off

Being given in lieu. (5 days @ 7 hours each)



£218.75











Total     £581.24



2. Awards to the Respondent 

4. For failure to give 1 weeks notice of termination

of employment.






£262.50











Total     £262.50
Jersey Employment Tribunal

Case Number:  

0608-131/07 & 0608-132/07

1st Applicant: 


Mr Alan Leigh

2nd Applicant:  

Mr Paul Hadikin

 

Respondent:


Neil Livesey Roofing and Scaffolding Limited


Case Summary: 

Unfair dismissal;

Hearing on 


14th February 2008

Before:  


Mr David le Quesne, Chairman

Representation: 


For Applicants: 

The Applicants represented themselves.

For Respondent:

Mr Neil Livesey, Director

1
I heard these two claims together, with the consent of the three parties involved, because the Applicants were both employed by the Respondent, they were working together at the relevant times, and they were dismissed together.

2
The only issue before me was whether or not the Applicants were unfairly dismissed. They made other claims, but the Respondent accepted that the amount of those claims was due to them, so in any event they are entitled to orders that those sums be paid to them.

3
Mr Leigh and Mr Hadikin are scaffolders and they were employed as such by Mr Livesey’s company, which Mr Livesey represented in the hearing. Both Mr Leigh and Mr Hadikin gave evidence, which was virtually identical. 

They said that on 1st August 2007 they went to their employer’s yard to collect the wagon, in which they then drove to the site where they were working, St John’s Church. They were sitting in the cab having arrived not long before when Mr Livesey arrived and instantly dismissed them. Both the claimants said that Mr Livesey ran up to them and said that they were sacked, without giving them a chance to explain.

Both claimants said that they had not previously been given any formal warnings, although Mr Leigh did say that he was at times late, and there may have been some “verbal” with Mr Livesey. Mr Hadikin said that he was not late for work, and had not been warned.

In response to Mr Livesey’s allegation that the Applicants had been responsible for damage to client property and poor workmanship, their response was that it was not them who were responsible.

4
Mr Livesey told me that he went to St John’s Church at about 8.45 on 1st August to check on his two employees, and was annoyed to find them sitting in the cab of the wagon, rather than working. When they saw him, they jumped out of the cab and looked at the scaffold, as though they were working, and he said “I’ve had enough of this, you might as well go”.

5
I find that Mr Leigh and Mr Hadikin were unfairly dismissed, for the following reasons.

(i) There is insufficient evidence for me to find that either or both of the Applicants had performed their work badly, or had been late for work to a significant extent.

(ii) There was no record of verbal or written warnings, and, whilst I accept that there may have been some words between Mr Livesey and Mr Leigh about being late, I am not satisfied that there was anything in the nature of a warning. I am not persuaded that anything approaching a clear warning was given to either complainant at any time. It is rare that a dismissal, other than for gross misconduct, will be fair if the employee has not been warned and thus given the opportunity to improve.

(iii) Even assuming that Mr Livesey’s account of what happened on 1st August is accurate, it was not sufficient ground for instant dismissal or even for dismissal with notice. 

6
It was made clear to me by Mr Livesey that he recognised that he should not have dismissed his two employees, and, indeed, he accepted this when he wrote to each of them on 21st September offering to pay to them what was due, including payment in lieu of notice. By that stage, the unfair dismissals had occurred, and the Applicants had become entitled to statutory compensation for unfair dismissal. As Mr Livesey told me, he really was fighting the case because he regarded as excessive the amount of statutory compensation which he would have to pay.

Mr Livesey also said to me that he was not concerned by what happened in the past, but his concern was the excessive amount he would have to pay should I find that the claimants were unfairly dismissed.

I was pleased to hear form Mr Livesey that he was aware that his procedures were insufficient, and as a consequence he has taken and acted upon advice on how to improve them.

7
Having decided that both Applicants were unfairly dismissed, I order as follows:

A
The Respondent shall pay to Mr Leigh the amount set out in Mr Livesey’s letter to him of 21st September 2007, which both of them agree is due, £1,584.58.

B
For the purpose of assessing compensation for unfair dismissal, Mr Leigh falls within the band of between two and three years employment. I therefore have to award to Mr Leigh twelve weeks pay. 

Mr Leigh’s weekly pay was £550.00, so the calculation is £550.00 x 12 weeks = £6,600
The total to be paid by the Respondent to Mr Leigh is: 

£1,584.58 + £6,600.00 = £8,184.58
C
The Respondent shall pay to Mr Hadikin the amount set out in Mr Livesey’s letter to him of 21st September 2007, which both of them agree is due, £974.59
D
For the purpose of assessing compensation for unfair dismissal, Mr Hadikin falls within the band of between one and two years employment. I therefore have to award to Mr Hadikin - 8 weeks pay. 

Based on the calculation in Mr Livesey’s letter to Mr Hadikin of 21st September, with which both of them agree, Mr Hadikin’s weekly wage was £518.40. For 8 weeks the pay would have been £4,1472.20, so the compensation to be paid is that figure, £4,1472.20.

The total to be paid by the Respondent to Mr Hadikin is: 

£974.59 + £4,1472.20 = £5,121.79 

Jersey Employment Tribunal

Case Number:  

0312-197/07

Applicant: 


Steven Wotton


 

Respondent:


Druid Carpentry Services Limited

Case Summary: 
Respondent not present- judgement in default. Complaints of constructive unfair dismissal, failure to pay holidays including bank holidays, failure to provide a written statement of forms, failure to provide a written itemised statement of pay.

Hearing on 


28th February 2008

Before:  


Mrs Nicola Santos-Costa, Deputy Chairman





Mrs Mary Curtis and Mr Paddy Kirwan, Panel members

Representation: 


For Applicant: 

The Applicant represented himself

For Respondent:
The Respondent failed to appear before the Tribunal

1. Mr Wotton was employed by Druid Carpentry Services Limited from the 1st October 2006 to 27th November 2007.  Mr Wotton left the employment of the Respondent without notice because it had failed to pay him his wages from the previous 10 days he had worked.
2. Mr Wotton submitted the following claims and complaints to the Tribunal:

a) Constructive unfair dismissal

b) Unpaid wages due

c) Bank holiday pay due

d) No contract of employment issued

e) No wage slips provided.

3. Mr Wotton’s complaints listed in paragraph 2 above were submitted to the Tribunal on a form JET 1, dated 29th November 2007.  On 10 December 2007, the Tribunal Secretary wrote to the Respondent at its registered office informing it of Mr Wotton’s complaints and asking it to complete and submit form JET 2; the Employer’s Response to complaints.  No reply was received to this request and on the 31 January 2008, the Tribunal Secretary sent a letter to Druid Carpentry Services Limited reminding it of its obligations to provide a response to the complaints made and allowing it a further 14 days to file the form JET2.  By 14 February 2008 no communication had been received from the Respondent at all.  Accordingly, on that date, a second reminder letter was sent to Druid Carpentry Services Limited allowing it a further week to file its form JET2 and informing it that Mr Wotton’s complaints were scheduled to be heard by the Tribunal on 28 February at 2pm.  No response from Druid Carpentry Services Limited was received.  The final attempts at communication were a telephone call from the Tribunal Secretary to the Respondent’s listed number and an email message to the Respondent’s address both on 27 February 2008.  Both attempts at contacting the Respondent were unsuccessful.

4. The Tribunal hearing of this matter was convened for 28 February 2008 at 2pm.  Mr Wotton attended the hearing but no representative of Druid Carpentry Services Limited attended and no explanation for such absence was given.

5. By Regulation 10 of the Employment Tribunal Regulations 2005, the Tribunal is empowered to “make a default judgement or award when it is reasonable and appropriate so to do”.

6. The Tribunal is satisfied that Mr Wotton’s complaints have been made to the Employment Tribunal in accordance with the provisions of the Employment (Jersey) Law of 2003 (“the Law”) and that the Tribunal Secretary has made appropriate attempts to contact Druid Carpentry Services Limited both in accordance with the Law and using his own discretion.  The Tribunal is mindful that Mr Wotton’s complaints were made to the Tribunal nearly 3 months ago and it is not by reason of his conduct that this matter cannot be dealt with.  The Tribunal is satisfied that Mr Wotton’s former employer has made no attempt whatsoever to contact the Employment Tribunal about this matter and has been given full and appropriate notice of the hearing date in accordance with the law and the Tribunal’s regulations.

7. Accordingly, the Tribunal decided to proceed with the hearing of Mr Wotton’s complaints in the absence of a representative of his former employer, Druid Carpentry Services Limited or of any evidence from it in rebuttal of Mr Wotton’s claims.  

The Tribunal has taken each of Mr Wotton’s complaints in turn.

Constructive Unfair Dismissal.

8. In order to claim constructive unfair dismissal an employee must establish that:

1. The employer was in breach of the contract of employment, and 

2. The breach was a repudiatory one, entitling the employee to resign, and

3. The employee did resign because of that breach of contract.

9. The Tribunal heard evidence from Mr Wotton that he put in his time sheet on Thursday 22nd November 2007 in respect of the previous week that he had worked and that he expected to be paid on Friday 23 November 2007.  This was standard practice.  However on 23 November 2007 Mr Thomas John the managing director of the Respondent made it plain that there was no cash available to pay the employees.  Following complaints, Mr John returned with £500 in cash and paid each employee £100 against the amount each was owed in wages.

10. Mr Wotton worked the next day (Saturday) as planned and also on Monday 26 November 2007 and asked Mr John for his outstanding wages.  On Tuesday 27th November 2007 Mr Wotton went to work as usual but he had a heated exchange about this matter with Mr John, resulting in Mr Wotton walking out of work because he did not believe that he would be paid his outstanding wages and the situation would only get worse.  Mr Wotton worked until 2.30pm on his final day.  Mr Wotton gave evidence that Mr John had failed to pay him his wages on time in the past and that Mr Wotton simply did not believe Mr John’s promises to pay him considering the apparent financial difficulties of the Respondent.

11. The Tribunal is mindful that no evidence was heard or available from the Respondent to rebut Mr Wotton’s claims against it.  However, Mr Wotton’s evidence seemed credible and he was able to supply details of the dates he worked and his dealings with Mr John about this matter.

12. Although Mr Wotton did not have a written contract of employment (see paragraph 25 below) it is a term of any employment contract whether it is written or not, that an employee will be paid for his services to his employer.  The Tribunal is satisfied that Mr Wotton was employed by Druid Carpentry Services Limited and that he was not providing his services for free.  The right to be paid for the work done on behalf of an employer is a fundamental term of the contract of employment, in other words, an essential or most important part of the relationship.  A failure by an employer to pay an employee for services rendered is a breach of this fundamental part of their relationship unless the employee has waived this right.  The Tribunal further finds that this breach of a fundamental term is so important that an employee is entitled to resign with or without notice because of that breach.  The Tribunal is satisfied that Mr Wotton left the employment of Druid Carpentry Services Limited because he had not been paid his wages for the previous week’s work and he not unreasonably believed that his prospects of receiving payment in full were slim.  Accordingly, the Tribunal finds that Mr Wotton was constructively dismissed from his employment with the Respondent.

13. Mr Wotton had been employed by the Respondent for a period of more that a year but under 2 years.  In accordance with the Employment (Awards)(Jersey) Order 2005, Mr Wotton is entitled to receive the sum of 8 weeks pay by way of compensation.

14. The Tribunal heard evidence from Mr Wotton that he usually worked a 44 hour week and that he was paid £12.00 per hour.  This means that Mr Wotton earned on average £528.00 per week.

Award

15. Mr Wotton is hereby awarded 8 weeks pay by way of compensation.

£528.00 per week x 8 weeks = £4,224.00
Unpaid Wages
16. The Tribunal heard evidence from Mr Wotton that he was paid up to the 16th November 2007, but he was not paid wages for working for the Respondent on these dates:

1. 17th November 2007 – morning only

2. Week of 19th November 2007 – 23rd November 2007 (full days)

3. 24th November 2007 – morning only

4. 26th November 2007 – full day

5. 27th November 2007 – until 2:30pm

17. Mr Wotton did not have a copy of his time sheet for the dates stated above.  Mr Wotton claimed that the sum of £448.00 was outstanding to him for the time referred to above, bearing in mind that he had received £100.00 from Mr John on 23rd November 2007.  The Tribunal has calculated that the sum of £448.00, when divided by Mr Wotton’s hourly rate of £12, equates to 37 hours work.  This does not seem unrealistic to the Tribunal, bearing in mind the dates claimed for and hours worked during that period.  

18. In accordance with Article 86 of the Law, the Tribunal hereby awards the sum of £448 to Mr Wotton in respect of unpaid wages due him by Druid Carpentry Services Limited.

Holiday Pay

19. The Tribunal were informed by Mr Wotton that he did not receive any paid holiday leave throughout the period of his employment by Druid Carpentry Services Limited.

20. The Tribunal hereby awards Mr. Wotton the sum of 2 weeks leave which he is entitled to in accordance with article 11 of the law.

21. As stated in paragraph 14 above, Mr Wotton earned an average £528.00 per week.

Award

£528.00 per week x 2 weeks = £1056.00

Bank Holiday Pay

22. The Tribunal were informed by Mr Wotton that he always worked on bank holidays but contrary to the requirements of article 11(1)(b) he did not receive a paid day off in lieu of such bank holiday, or double pay in respect of his work on such days.

23. There are 9 public and bank holidays in Jersey.  The Tribunal is mindful that Mr Wotton worked as a kitchen fitter and finds it unrealistic that he worked on Christmas Day, Boxing Day or New Years Day doing that job.  However it is not beyond the realms of possibility that he worked on the other bank holidays in Jersey and no evidence was received from the Respondent rebutting this claim.  In accordance with article 13 of the Law, the Tribunal hereby awards a sum equal to 6 days pay to Mr Wotton.

Award
24. Mr Wotton informed the Tribunal that is worked on average from 8am to 4:30pm with 30 minutes for his lunch.  That is an 8 hour day.  Mr Wotton earned £12.00 per hour.

£12.00 per hour x 8 hours = £96.00 per day

£96.00 per day x 6 days = £576.00

Contract of Employment

25. Mr Wotton informed the Tribunal that at no time during his employment with Druid Carpentry Services Limited was he offered a contract of employment for discussion or signature.

26. Article 3 of the Law requires an employer to provide to an employee a written statement of the terms of their employment within 4 weeks of that employee starting employment.

27. Article 9 of the Law states that an employer who fails to comply with article 3 shall be guilty of an offence and liable to a fine not exceeding level 4 on the standard scale.  The Criminal Justice (Standard Scale of Fines) (Jersey) Law 1993 states that a level 4 fine is a fine not exceeding £5000.

28. The Tribunal hereby fines Druid Carpentry Services Limited in the sum of £1000 for failure to comply with Article 3 of the Law.

Failure to Provide Wage Slips

29. Mr Wotton informed the Tribunal that at no time during his employment with Druid Carpentry Services Limited did he receive a wage slip or any form of written itemised pay statement.  Mr Wotton said that he received his wages in an envelope with his name written on the outside and a net figure of pay written inside.  Mr Wotton informed the Tribunal that although Mr John deducted Mr Wotton’s ITIS and Social Security payments from his wages, no record of such deduction was given to Mr Wotton.  Mr Wotton was certain that this deduction was made because he would assist Mr John in the calculation of the sums due to each authority.  Mr Wotton informed the Tribunal that he has now found that Mr John did not pay these sums deducted over to the Social Security Department or the Income Tax Department and the absence of a wage slip means that Mr Wotton is finding it very difficult to prove that these amounts were deducted from his wages each week.  Mr Wotton informed the Tribunal that Mr. John would mention the need for a pay slip (in order to reflect the deductions made from the wages) but never produced one.

30. Article 51 of the Law states as follows:

 (1)    An employee must be given by his or her employer, at or before the time at which any payment of wages is made to the employee, a written itemised pay statement.

(2)     The statement shall contain particulars of –

(a)     the gross amount of the wages;

(b)     the amounts of any variable deductions from that gross amount and the purposes for which they are made;

(c)     the net amount of wages payable; and

(d)     where different parts of the net amount are paid in different ways, the amount and method of payment of each part-payment.

31. The Tribunal is satisfied that Mr Wotton did not receive a written itemised pay statement from Druid Carpentry Services Limited during his employment.  Article 55 of the Law states that contravention of article 51 constitutes an offence and the employer shall be liable to a fine not exceeding level 4 on the standard scale, which as referred to in paragraph 27 above means a fine not exceeding £5,000.

32. The Tribunal hereby fines Druid Carpentry Services Limited in the sum of £750.00 for failure to comply with Article 51 of the Law.

Schedule of Awards and Fines

Awards

1. Constructive Unfair Dismissal

Article 77 of the Law



£4,224.00

2. Unpaid Wages

Article 86 of the Law
   


  £448.00

3. Holiday Pay due

Articles 11 and 13 of the Law
  

£1056.00

4.    Bank Holiday pay due

        Articles 11 and 13 of the Law
    

  £576.00







Total
£6,304.00
Fines

1. Failure to provide written terms of employment 

Article 3 of the Law



£1,000.00

2. Failure to provide a written itemised pay statement.

Article 51 of the Law

   

   £750.00







Total
£1,750.00
Jersey Employment Tribunal

Case Number:  

1608-139/07

Applicant: 


Mr David Mould

Respondent:


UGDJ Limited (in liquidation)

Case Summary: 

Claim for notice pay due

Hearing on 


5th March 2008

Before:  


Nicola Santos-Costa, Deputy Chairman

Representation: 


For Applicant: 


Mr Mould did not appear

For Respondent:
Mr Adrian Rabet, of Begbies Traynor (Jersey) Limited, Joint Liquidator

The Facts

1. Mr Mould was employed by the Respondent as a Data Capture Supervisor from the 11th July 2005 to the 30th May 2007.  On the 30th May 2007, Mr Mould was informed by the Operations Manager that his services were no longer required with immediate effect but that he would be paid in lieu of his notice.

2. Mr Mould’s contract of employment entitled him to receive 1 month’s notice of termination of his employment.

3. Mr Mould did not receive any of the notice pay that he was due under his contract of employment and on the 16th August 2007 made a claim to the Employment Tribunal in respect of this sum.  Mr Mould earned £2,575 per month.

4. UGDJ Limited resolved to enter into a creditors voluntary winding up and ceased trading on the 14th September 2007 by Act of the Royal Court of Jersey.  Mr Adrian Rabet and Mr Alan Roberts were appointed joint liquidators of UGDJ Limited.  

5. Mr Mould was unable to attend the Tribunal hearing convened in order to hear his claim for unpaid notice but indicated his intention to pursue his claim against his former employer.

6. Mr Rabet indicated that the Respondent had limited assets from which to pay a claim by Mr Mould, but that in the absence of evidence to the contrary, as liquidator, he would accept Mr Mould’s claim against UGDJ Limited.

Decision

7. The Tribunal has had sight of Mr Mould’s Form JET1 and the Form JET2 submitted by the liquidator of UGDJ Limited.  On the face of these documents there is no evidence to suggest that Mr Mould is not entitled to 1 month’s notice of termination of his employment as set out in his contract of employment.  Mr Rabet could offer no evidence on behalf of the Respondent in relation to this matter.  Accordingly, the Tribunal, pursuant to Article 86 of the Employment (Jersey) Law 2005, hereby awards the sum of £2,575 to Mr Mould in respect of the one month’s notice of termination of his contract of employment which he was entitled to receive from his former employer, UGDJ Limited, under the terms of his contract of employment.

Jersey Employment Tribunal

Case Number:  

2604-085/07

Applicant: 


Mrs Elizabeth Oprey

Respondent:


Woolworths plc

Case Summary: 

Constructive Unfair Dismissal

Hearing on 


17 March 2008

Before:  


Mrs Nicola Santos-Costa, Deputy Chairman





Mr Mark Therin and Mr J McCartan, Panel members

Representation: 


For Applicant: 


Mrs Oprey represented herself



For Respondent:

Mrs Sharon Peacock, Solicitor, Ogier

Witnesses:

For Applicant: 


None
For Respondent:

Mr Dave Buffham, Area Manager





Mr John Leggett, General Manager of Store

The Facts

Mrs Oprey worked for Woolworths plc (‘Woolworths’) from the 27th October 2003 to the 27th February 2007 as a part time sales assistant in the Kitchen and Home Department.

The Tribunal were informed that the Kitchen and Home Department consisted of 10 people: 5 assistants, 3 team leaders, an Assistant Manager and Mr Leggett, the General Manager of the Store. The team leaders reported to the Assistant Manager who in turn reported to Mr Leggett. Mrs Oprey worked mainly on the tills in the Department.

Mrs Oprey informed the Tribunal that she was happy working at Woolworths until 5 months before her departure. She said that at about this time the following factors or elements began to occur in her working day leading to a marked deterioration in her working conditions which in turn left her stressed and miserable. These factors were described by Mrs Oprey as the following:

(a) 
The Assistant Manager of the Kitchen and Home Department began a relationship with one of the team leaders, the impact of which was that these workers were often chatting together during the day and in Mrs Oprey’s opinion took longer lunch breaks and tea breaks than they were entitled to, which meant that the support of the workers on the shop floor to her on the till was affected;

(b) 
The members of the management team in the Kitchen and Home Department would ask members of staff to go out on personal errands for them during the working day which again meant that there were fewer workers on the shop floor to assist customers;

(c) 
Some colleagues in the Kitchen and Home Department spoke in Portuguese before Mrs Oprey (even though the General Manager had said that this was not to happen) making her feel excluded on occasions;

(d) Despite a management directive that there should be not more than 3 customers waiting at a till point before a new till is opened up, no one would come to assist Mrs Oprey when she rang her bell because customers were waiting, although some members of the management team in the Department were chatting in plain sight of the tills. As a till operator Mrs Oprey would feel embarrassed and stressed by the complaints of the Customers about the time it was taking to be served;

(e) 
Mrs Oprey felt that her efforts and contribution as a team member were undervalued. At a staff meeting, the Assistant Manager of the Department had listed various actions which could lead to a written warning if committed by staff members (but the next day broke one of these rules by sending a member of staff out of the store to do some personal shopping for her during the working day) but at no point thanked the staff for their work or efforts put in for the Company; and

(f) 
Mrs Oprey felt that the General Manager of the Store was ineffectual in his style of management and was unaware of what was actually happening in the daily operation of the Store.

Mrs Oprey told the Tribunal that she complained about these issues on a fairly frequent basis to her work colleagues most of whom, she said, agreed with her. She also complained to one of her team leaders with whom she was friendly.

The Tribunal heard that by the end of February 2007 Mrs Oprey had had enough of all these issues, although the Tribunal is of the impression that the lack of support (in Mrs Oprey’s opinion) on the tills was the most stressful issue for her. On the 21st February 2007 Mrs Oprey asked a work colleague to draft a letter of resignation for her which she handed to the Assistant Manager of the Department before she started work.

The Tribunal heard evidence from both Mrs Oprey and Mr Leggett that there was a culture in the shop that Mr Leggett would speak personally to staff members who had handed in their notice about the reasons for their resignation and quite often after these chats, some accommodation would be reached and the staff member would withdraw their resignation. Mrs Oprey on direct questioning from the Tribunal admitted that she had hoped that this would be the outcome of her resignation letter. However the Tribunal heard evidence that for some reason (for which there appears to be no explanation) the Assistant Manager in question handed Mrs Oprey’s letter of resignation to the employee in charge of payroll and not to Mr Leggett. Although no direct evidence was heard on this point the particular Assistant Manager said in a statement to Mr Buffham that the letter was handed in unopened although it bore the Assistant Manager’s name. The next day the Payroll Officer went on sick leave for 12 days. Mr Leggett informed the Tribunal that he did not receive Mrs Oprey’s letter of resignation until her process of resignation was entrenched in a grievance procedure through the Employment Relations department of Woolworths in the UK. The evidence of the Respondent on this point was very vague. However the Tribunal did hear from Mrs Oprey that she was extremely upset that Mr Leggett did not contact her to discuss her resignation (as he did with all other members of staff) especially as all the staff in the store knew of her resignation. The Tribunal notes from the Respondent’s attendance records which were put into evidence that Mr Leggett was working in the Store during this time. Finally Mrs Oprey went to see the team leader in charge of the Administration team, with whom she was friendly and asked for advice. This team leader advised against going to see Mr Leggett as some of Mrs Oprey’s issues were personal and could cause her embarrassment with her colleagues (and she felt that Mr Leggett had breached confidentiality in the past) but instead to use the Woolworths confidential helpline and contact the Employment Relations Department in the UK. Mrs Oprey did this and was advised to write to Mr David Buffham the area supervisor with her complaints about the store in Jersey and the manner in which her resignation had been handled. Accordingly Mrs Oprey wrote to Mr Buffham on the 13th March 2007. Unfortunately this letter was sent by Mr Buffham to Mr Leggett for action. Mrs Oprey told the Tribunal that whilst she did not say that this was not to happen in her letter, it was the last thing she wanted as she wanted her grievances investigated in private. Again the Tribunal heard conflicting evidence of Mr Leggett’s attempts to contact Mrs Oprey but, in short, the pair did not meet to discuss Mrs Oprey’s resignation at any point. Instead a thorough investigation of Mrs Oprey’s grievances was undertaken by Mr Buffham who concluded that they were unsubstantiated (apart from some evidence of errand running which he recommended be curtailed). Mrs Oprey’s appeal against his decision was not upheld.

The Tribunal heard evidence that Mrs Oprey could have raised a grievance about her work issues whilst still employed by Woolworths through the Company’s well developed grievance procedure. The options available to Mr Oprey were to make her complaints to:

Any of her team leaders,

Her Assistant Manager,

Either of the other two Assistant Managers of the Store,

Mr Leggett, the General Manager,

Mr Buffham, the Area Manager.

Mrs Oprey responded that at the time one of the team leaders was not speaking to her, the other was in a relationship with the Assistant Manager of her Department and the third was her friend to whom she had mentioned her concerns. Mrs Oprey explained that she could not go to her Assistant Manager because one of her complaints concerned that manager, she could not go to the other 2 Assistant Managers in the Store because one was related to her Assistant Manager and the other had had a relationship with her Assistant Manager and therefore they were unlikely to be objective about her complaint. Mrs Oprey was concerned about Mr Leggett’s restraint in matters of confidentiality because of a previous incident involving another member of staff thus making him an unsuitable candidate in her eyes. Mrs Oprey admitted that it did not cross her mind to contact the UK office for assistance until her friend in administration suggested it. Accordingly Mrs Oprey said that she felt she had no choice but to resign and hope that someone would take notice of her resignation as a longstanding employee and question her reasons. Mrs Oprey admitted that this plan had backfired during the maladministration described in paragraph 6 above. Mrs Oprey was consistent in her evidence that she loved her job at Woolworths and would have like to have stayed there had these problems been sorted out.

On the 26th April 2007 Mrs Oprey filed a complaint of constructive unfair dismissal with the Jersey Employment Tribunal.

The Law

Article 61 of the Employment (Jersey) Law 2003 states that ‘An employee shall have the right not to be unfairly dismissed by his employer’.

Article 62 describes the various circumstances in which an employee may be dismissed by his employer. Article 62 (1) (c) states as follows:

(1) For the purposes of this Part an employee is dismissed by his employer if …

(c) the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct.’

This combination of Article 61 and Article 61(1) (c) is known as constructive unfair dismissal.

The flesh has been put on these bones of constructive unfair dismissal by case law.

It is established by case law in Jersey that in order to claim constructive dismissal, the employee must establish that:

the employer was in breach of a term of the contract of employment, and

the breach was a repudiatory one (i.e. a very serious one) entitling the employee to resign, and

the employee resigned because of that breach of contract.

The Jersey Employment Tribunal would also make it clear that an employee claiming constructive unfair dismissal must not affirm or acquiesce in the employer’s breach of contract before resigning as such affirmation or delay could lead to a loss of the right to claim constructive dismissal.

Therefore it is necessary for an employee to show that the employer has breached a term of the contract of employment. Such breach may be one of an express term (a written term) of the contract or of an implied term of the employment contract. One of the most common implied terms of an employment relationship is that of the element of trust and confidence that must exist between the parties. This is also referred to as an obligation of ‘fair dealing’. A breach of this implied term is caused by conduct which, when ‘looked at objectively, is likely to destroy or seriously damage the degree of trust and confidence the employee is reasonably entitled to have in his employer’ (Malik v BCCI [1997] IRLR 462 ML).

The Tribunal were referred to the recent case of RDF Media Group plc, RDF Media Limited v Alan Clements [2007] EWMC 2892 (QB), where the Judge commented that, ‘there is a need to prove that the conduct of the employer is sufficiently serious and calculated or likely to cause such damage that it can fairly be regarded as repudiatory of the contract of employment, that is to say, so serious that the employee is entitled to regard himself as entitled to leave immediately without notice’.

The Tribunal have applied these principles to the facts before them in reaching a decision.

Decision

As stated in paragraph 14 above, the Tribunal has first considered whether the Respondent is in breach of a term of its employment of Mrs Oprey. The Tribunal is satisfied that the complaints made by Mrs Oprey about her working conditions do not constitute a breach of the written terms of her contract of employment with the Respondent.

Accordingly the Tribunal has looked to see if Mrs Oprey’s complaints constitute a breach of the implied terms of her employment. The relevant implied term here is that of the mutual trust and confidence which must exist between employer and employee. The Tribunal is satisfied that as far as Mrs Oprey was concerned her complaints or grievances about what was wrong about her working day were very real indeed. Mrs Oprey appeared to be genuinely distressed by the circumstances she found herself in at work. It was clear to the Tribunal that Mrs Oprey complained to her friends at work about the changes she felt were happening at work and admitted that she was so unhappy that she was contemplating leaving her job. The Tribunal is also clear that Mrs Oprey handed in her notice shortly after the staff meeting which had been run in a manner which left her feeling undervalued and ultimately confused because the rules spoken about were broken by an Assistant Manager the very next day. The Tribunal having heard Mrs Oprey’s evidence can appreciate that for her, there was a culmination of events which all directly affected her and which led her to hand in her notice. The Tribunal is also aware that the management structure in place in Jersey was organised so that with the exception of Mr Leggett, there was no one to whom Mrs Oprey could complain to about her circumstances without fear of ridicule or lack of privacy. For reasons of her own Mrs Oprey chose not to talk Mr Leggett about her concerns before her resignation. The Tribunal is highly critical of Woolworths for not objectively assessing that in this case the management structure in place did not allow for certain members of staff to be complained of to an independent person thus effectively shutting off an important line of communication for Mrs Oprey. The Tribunal is of the opinion that although Mrs Oprey did complain about these issues to one of her team leaders and also to the team manager in the Administration Department that these complaints were actually more akin to conversations with friends where she had a ‘moan’ about her work. It was clear from statements seen by the Tribunal that neither of these team leaders considered that Mrs Oprey was instituting a formal grievance under the Respondent’s procedures. The only time when this did look likely, the Administrative team leader correctly told Mrs Oprey to contact the confidential helpline, but this was after she had resigned her position.

However, Woolworths do have an independent Employment Relations Department operating in the UK and the Tribunal is satisfied that staff are made fully aware of the confidential helpline to this Department. The Tribunal accepts Mrs. Oprey’s frank admission that she did not think of contacting the Woolworths ER Department before she resigned. This was Mrs Oprey’s mistake in the conduct of her resignation. Mrs Oprey’s situation was not sufficiently serious to warrant her walking out of work without explanation and Mrs Oprey simply did not give Woolworths the opportunity to hear her complaints and put the matter right, or not, as the case may be. In the absence of a direct approach by Mrs Oprey to either Mr Leggett or the ER Department in England before resigning, Woolworths were simply unaware that a member of staff was feeling isolated or distressed in her work. If Mrs Oprey had contacted Woolworths in this manner before her resignation and expressed her difficulties and Woolworths had failed to listen to her or attempt to assist her in any way (for example by moving her to a different department), then it could be said that Woolworths might have caused the trust and confidence of Mrs Oprey in it to look after her interests whilst at work, to be damaged, but in the absence of such contact and request the Tribunal cannot find a breach of this implied term of Mrs Oprey’s contract of employment. Mrs Oprey simply acted too hastily. The Tribunal believes that Mrs Oprey handed in her notice whilst feeling particularly stressed in the hope that it would lead to an interview with Mr Leggett, where she could air her grievances, cause some changes to be made in her working environment and then carry on working at Woolworths. Through a series of unfortunate coincidences (which are still unclear to the Tribunal) Mr Leggett does not appear to have received Mrs Oprey’s letter until she was embedded in a post –resignation grievance procedure, and too much time had passed, and bad feeling, for Mrs Oprey ever to be offered her job back at Woolworths.

This Tribunal notes Mrs Oprey’s concerns with her working environment but in the absence of knowledge of these circumstances by her employer, it cannot find that the implied term of mutual trust and confidence in her contract of employment, has been breached.

Accordingly Mrs Oprey’s complaint of constructive unfair dismissal fails.

NOTES:

The Tribunal is concerned that allegations of xenophobic and homophobic behaviour were levied at Mrs Oprey during the hearing. From the information, facts and evidence presented to the Tribunal during the hearing, the Tribunal did not detect such behaviour. However the Tribunal is aware that Mrs Oprey used insensitive and unsophisticated language at times which could be open to misinterpretation. The Tribunal is satisfied that no harm was meant.

The Tribunal asked the Respondent’s Counsel to comment upon the case of Seligman and Latz Ltd v McHugh [1979] IRLR 130 and to distinguish it from the present situation. Contrary to Counsel’s suggestion this was not because the Tribunal had ‘nothing better to do’ in its recess but because it is relevant to the present case. The Tribunal has decided to distinguish this case from Seligman, because in Seligman there was evidence to support the submission that Mrs McHugh’s contract of employment included a term implied by custom and practice, that she would be supported by a junior when she was busy. The Tribunal does not find such an implied term in Mrs Oprey’s employment contract and furthermore, there was assistance available to her when her till was busy from other staff although it remained her evidence that the other staff were unavailable or reluctant to help on the tills.

One of the closing submissions of the Counsel for the Respondent was that Mrs Oprey had left her employment as, ‘a result of personal family problems and not as a result of the alleged breach’. This submission is misconceived. During the course of cross examination of Mrs Oprey’s evidence, the Respondent’s Counsel expressly stated that she would not enquire of Mrs Oprey’s personal life, despite there being a reference to it from witnesses interviewed by Mr Buffham, because she respected Mrs Oprey’s right to a private life. Accordingly Mrs Oprey was not questioned about any ‘personal family problems’ and consequently she was not given an opportunity to rebut any such allegations. In the circumstances the Tribunal has not taken such a suggestion into account when making its decision.
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The Facts

1. Miss Stanley was employed by the Respondent from the 3rd January 2006 to the 17th July 2007 as the Compliance Director.  During this time she acted as the Compliance Officer (“CO”) and Money Laundering Reporting Officer (“MLRO”) for the Beresford Group of companies (“the Group”).  Miss Stanley also assisted in the administration of the Group’s trust and company clients as well as providing technical advice on administrative and legal matters as required.  Miss Stanley worked for 4 hours each day during this period.

2. Miss Stanley’s fellow directors were John Killmister (“JK”, occupying a non-executive role and now deceased), and Gary Killmister (“GK”) and Megan Toal (“MT”) who both worked fulltime in the business.  GK is based in the UK.  In addition, the Respondent employed another full time trust and company administrator, a full time document preparer (under a fixed term contract) and a part-time person to answer the telephones and deal generally with the office administration.  A further fulltime worker worked within the Group but separate arrangements were made in respect of that employee as he only worked on the affairs of his own clients.

3. A decision was made by JK, GK and MT, as shareholders of the Respondent, in early 2006 to transfer the fiduciary duties provided by the Respondent and other companies in the Group to either an existing UK company or a newly licensed managed trust company in Mauritius formed for this purpose.  This would leave the Respondent with registered office only services for Jersey incorporated companies.  This arrangement proved acceptable to the JFSC and meant that certain forms of standard regulatory control and monitoring of the Group’s services by the JFSC would become less stringent.  The directors intended for this transfer of client administration to be completed by 31st December 2006.  Miss Stanley became involved in dealing with the transfer of the client’s affairs in accordance with the guidelines set by the JFSC but in the opinion of GK not enough progress was being made in this work and he decided together with MT to appoint Steven Gidley, an experienced trust and company administrator, in order to ensure that this transfer was effected by the new deadline of 31st December 2007.  Mr. Gidley was appointed in March 2007.

4. The Tribunal were informed that Mr. Gidley was appointed on a full-time basis and in the opinion of the Directors was sufficiently experienced to deal with the transfer of the Respondent’s business to Mauritius more efficiently than Miss Stanley.  Furthermore as the transfer of the various trusts and companies to Mauritius was completed, the role of a CO and MLRO was diminishing, as fewer companies and trusts remained in Jersey.  Evidence was heard that the work of a CO and MLRO in respect of registered office facilities only is not onerous and the Respondent anticipated applying to the JFSC for a dispensation from this regulation altogether.  In the meantime, the Tribunal were informed, Mr. Gidley could perform this CO and MLRO function as well as dealing with the transfer of the Respondent’s fiduciary business out of the island.  The Tribunal heard that Miss Stanley declined to work full time for the Respondent although Miss Stanley denied this to be true.

5. The Tribunal heard in evidence that Miss Stanley became aware of the proposed transfer of the Group’s fiduciary business to Mauritius and subsequent winding down of the business in Jersey in mid 2006.  Miss Stanley told the Tribunal that following a conversation with MT about the proposed transfer in December 2006, MT told her that GK had asked her, ‘that in a downsized business, who would you want to work with?” and that MT had replied, “Pat Stanley”.  Miss Stanley told the Tribunal that she took this as an indication that her job with the Group was safe despite the downsizing operation.

6. The Tribunal were informed that Miss Stanley and MT had no more conversations about Miss Stanley’s position with the Respondent.  Accordingly, Miss Stanley was extremely shocked to receive a letter on her return from holiday dated 18th April 2007 from GK giving  her three months notice of termination of her employment because “the downsizing of our business over the course of the next three months will inevitably result in a diminishing requirement for a dedicated Compliance Officer”.  The letter also made reference to Mr. Gidley’s engagement by the Group, “in order to oversee the transfer out of Obelisk and Beresford client entities”.

7. Miss Stanley considered that she had been unfairly selected for redundancy and on the 28th August 2007, filed a complaint of unfair dismissal at the Jersey Employment Tribunal.  In addition, Miss Stanley claimed the balance of a bonus which she felt she was due for her services to the Group during 2006.

The Tribunal has dealt with these 2 issues separately.

Unfair Dismissal

The Law

8. Article 64 (1) of the Employment (Jersey) Law 2003 (“the Law”) states as follows:

(1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

The “reasons” referred to in Article 64(i)(a) are set out in article 64(2).  One of these reasons is “that the employee was redundant” (Article 64(2)(c)).

9. Redundancy is defined by Article 2(i) of the Law as follows:

(1)     For the purposes of this Law an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to –

(a)     the fact that his employer has ceased or intends to cease –

(i)      to carry on the business for the purposes of which the employee was employed by him, or

(ii)      to carry on that business in the place where the employee was so employed, or

(b)     the fact that the requirements of that business –

(i)      for employees to carry out work of a particular kind, or

(ii)      for employees to carry out work of a particular kind in the place where the employee was employed by the employer,

have ceased or diminished or are expected to cease or diminish.

The Tribunal is satisfied from the evidence presented to it that the Respondent intended to cease providing fiduciary services to its clients in Jersey and that its requirement for the work of a dedicated CO and MLRO in Jersey was diminishing.  Accordingly, the Tribunal finds that Miss Stanley was made redundant pursuant to Article 2 of the Law.

10. However, in a complaint of unfair dismissal, the Tribunal, apart from finding that there has been a dismissal under the Law (see paragraphs above), must also determine whether that dismissal is fair or unfair.  Here, the Tribunal must look at the requirements of Article 64 (4) of the Law, which states as follows:

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

11. Finally, the Tribunal must consider the case law in this area and assess whether previous decisions of the Tribunal are of any assistance to the present case.

12. The leading case on unfair dismissals based on redundancy is Goguelin v Stuart Banks (Carpenters & Builders) Limited (2006).  There, the Tribunal set out the “four ordinary principles of fairness which should always be considered in situation of redundancy:

i The duty to consult with the employee.

ii The duty to warn of redundancy.

iii The duty to establish fair criteria for redundancy.

iv The duty to explore alternatives to redundancy.” (emphasis added).

These principles have been followed many times since by the Employment Tribunal and applied to cases before it.

13. The Tribunal has looked at these elements of fair dealing in redundancy situations in respect of the present case.

Consultation and Warning

14. The Tribunal is satisfied that Miss Stanley received no formal consultation or warning about her redundancy in advance of the letter from GK dated 18th April 2007.  However, in this case Miss Stanley was a director of the Respondent and of other companies in the Group.  Miss Stanley was also the CO and MLRO and as such the link between the Group and the FSC in Jersey.  The Tribunal was informed that Miss Stanley had worked in the finance industry for over 26 years at a senior level.  Minutes of meetings of the directors of the Respondent were produced in evidence to the Tribunal dated 9th August 2006 (signed by Miss Stanley) and 19th September 2006 (at which she was present).  These minutes clearly indicate that a management company was being set up in Mauritius for the purpose of accepting the business being transferred out of Jersey.  The September minutes refer to a ‘final business plan’ being forwarded to MT and Miss Stanley.  Accordingly, it is clear to the Tribunal that Miss Stanley knew of the transfer of the Respondent’s business to Mauritius and the effect it would have on the business in Jersey.  Miss Stanley countered this evidence by stating that she thought that she was protected by MT’s indication to GK that MT wanted to continue to work with Miss Stanley in Jersey.  However, it is the Tribunal’s opinion that Miss Stanley’s experience should have alerted her to the likelihood that the Jersey Company simply could not sustain its existing staff once its core business was removed to Mauritius and that some redundancies were inevitable.

15. The Tribunal also received in evidence a copy of a letter dated 26th February 2007 from the JFSC to the directors of the Respondent setting out the JFSC’s requirements for a Cessation of Business Plan by the Group following the transfer of its core business out of the island.  This letter was initially emailed to Miss Stanley who then immediately passed it on to GK and MT for attention.  One of the requirements of the JFSC was “an organisation chart … reflecting the current and proposed staffing (of the Respondent)”.  Miss Stanley informed the Tribunal that she did not follow up the information required by this letter and never received sight of the resulting documentation.  The Tribunal were informed that Miss Stanley felt that her role on the board of directors in the Group was perfunctionary only and this coupled with the strong personality of GK and her part time hours meant that she often did not receive information about the business.  Miss Stanley admitted that she did not contact GK about her continued role in the restructured business at any point even after Mr. Gidley had joined the group.  This passivity on Miss Stanley’s part troubles the Tribunal.  Miss Stanley was a director of the Respondent and of other companies in the Group.  She was not a lowly employee in this organisation with no power to alter her circumstances.  Miss Stanley had access to all the information and sources that she needed to inform herself of her continuing role in the business following the introduction of Mr. Gidley and the transfer out of the fiduciary business.  If this information was not made available, Miss Stanley could have chosen to resign her position as director.  It is true that Miss Stanley was not ‘consulted’ about her forthcoming redundancy but similarly she was not excluded from the decision making either.  If she had chosen to she could have verified or confirmed her status in the Group by contacting GK and forced a ‘consultation’ to take place.  Instead, she chose simply to bury her head in the sand about what was happening around her.  For these particular reasons, the Tribunal do not find the lack of formal consultation in this case to be particularly troubling.

The Duty to Establish Fair Criteria

16. The Tribunal heard evidence from Mr. Gidley that when MT and GK considered Miss Stanley’s position for redundancy they bore in mind these factors:

· That Mr. Gidley could perform Miss Stanley’s role as CO & MLRO more efficiently whilst also winding down the fiduciary side the Respondent’s business in Jersey.

· That they had issues with Miss Stanley’s performance in her role to date, although these had not been dealt with by them.

· That it was important to keep on the administrators who knew the clients during the handover of their affairs to the Mauritian service provider and Miss Stanley did not have this level of client contact.

· That in order to move the transfer along a full time worker was needed and Miss Stanley had indicated on a number of occasions that she did not wish to increase her hours.

· That a “registered office only’ facility in Jersey did not necessitate the services of a dedicated CO and MLRO.

The Tribunal find that these criteria are fair and in the absence of evidence to the contrary, justifiable in the circumstances.

The Duty to Explore Alternatives

17. Miss Stanley maintained that as no-one spoke to her about her proposed redundancy she was not able to propose alternatives to it in order to maintain a position in the Group.  Mr. Gidley replied that as the Group was actively transferring out its core business and would be greatly downsized and constricted thereafter, there was simply no other job to offer Miss Stanley.  Mr. Gidley gave evidence that he believed MT spoke to the staff at regular intervals during 2007 of the Group’s plans and the effect on jobs so that consequently most of the staff left during the year for other jobs and by the end of 2007 only MT, another full time administrator and the part time general assistant still worked for the Respondent.  Mr. Gidley pointed out that now even MT and the other administrator have left the group for other positions.  According to Mr. Gidley, it was simply not possible for the Respondent to offer Miss Stanley another job within the Group.

The Tribunal notes that no alternatives to redundancy were discussed or offered to Miss Stanley.

Conclusion and Decision

18. Article 64(4) requires the Tribunal to look at all the circumstances when deciding whether an employer acted reasonably or not and also to determine the case in accordance with equity and its substantial merits.

19. The Tribunal finds that in this case Miss Stanley was ‘warned’ of possible redundancies in the Group following the transfer of its business.  It would be naive for an experienced professional to not expect such repercussions.  The question of consultation is difficult: on the one hand Miss Stanley was not formally consulted about her impending redundancy but on the other she was not excluded from the process either.  Miss Stanley simply chose not to verify her position.  It is clear to the Tribunal that the driving force of the Group is GK and that Miss Stanley knew this.  Furthermore, Miss Stanley should not have relied upon a vague assurance by MT that her job was safe.  The Tribunal expects a person in Miss Stanley’s position to take control of their own destiny to some extent, and Miss Stanley did not even attempt a conversation with GK about her position.  This failure is equal to the Respondent’s failure to consult with Miss Stanley.  The Tribunal is satisfied that the Respondent established fair criteria for the selection of Miss Stanley’s position for redundancy following the introduction of Mr. Gidley into the business and bearing in mind the scheme of the reorganization.  The Tribunal accepts that there was no alternative position for Miss Stanley within the Group once her present job became redundant and that no amount of consultation with Miss Stanley was going to change this fact.

20. The lack of communication between the Respondent and Miss Stanley about Miss Stanley’s redundancy troubles the Tribunal.  A simple meeting in advance of sending the letter of the 18th April 2007 would have saved many problems.  But has the employer been unreasonable in these circumstances? The Tribunal concludes that the business of the Respondent was largely disappearing from Jersey and Miss Stanley knew this – the Respondent made no attempt to hide its plans from her.  Miss Stanley also knew that the Respondent was dissatisfied with her work on the transfer of business and even following the introduction of Mr. Gidley to the business she made no attempt to confirm her position within the Group.  Miss Stanley was not a powerless employee; she was well placed to discover the repercussions of the transfer of the Respondent’s business but she simply chose not to do so.  Finally, it is a simple fact that following the transfer of its business to Mauritius, there would be no job for Miss Stanley in the Group and the need for Miss Stanley’s services as a CO and MLRO was diminishing with every stage of the downsizing in Jersey. For all of these reasons, the Tribunal finds that the Respondent did not act unreasonably and Miss Stanley’s complaint of unfair dismissal fails.

The Bonus

21. Miss Stanley informed the Tribunal that she received a payment of £500 at the end of 2006 from the Respondent and that she expected to receive a larger bonus when the Respondent’s accounts were completed in April 2007.  Miss Stanley said that the £500 was given to her on account of her annual bonus as she was told not to include the £500 in her 2006 tax return but to include it in the 2007 return when the full bonus was received.  Miss Stanley admitted that the bonus was a discretionary payment from the Directors of the Respondent and that no certain amount had been promised to her although she expected to receive in the region of £2000 in total.

22. Mr. Gidley responded that any bonus payments made by the Respondent were on a purely discretionary basis – there was no entitlement to them.  Mr. Gidley said that the £500 would simply have been a Christmas bonus and that the annual bonus payable later in the year would have reflected staff performance.  Mr. Gidley told the Tribunal that GK had told him that when Mrs. Stanley instructed lawyers to make a claim in respect of her unfair dismissal, he was not inclined to pay a bonus to her in respect of her service during the previous year, which is a frank admission.

Decision

23. The Tribunal finds that Miss Stanley’s contract of employment does not include a reference to a right to receive an annual bonus.  Further, the Tribunal finds that the payment of a bonus was within the discretion of the directors of the Respondent and following Miss Stanley’s redundancy the directors chose not to make a payment in her favour.  The Tribunal does not find such exercise of their discretion to be unreasonable or capricious in the circumstances.  Accordingly, Miss Stanley’s claim for the payment of a bonus is dismissed.

Contract of Employment

24. The Tribunal noted during the course of the hearing that Miss Stanley’s contract of employment incorrectly states her employer to be ‘The Beresford Group’.  Furthermore this ‘employer’ does not exist as a legal entity.  This error was pointed out to the parties and accepted by them.  The correct employer of Miss Stanley was identified to be Beresford Secretaries Limited.  It is important to identify the employer as this is the person that the employee is entering into a legal relationship with and all the duties and responsibilities of the parties stem from the contract of employment.

25. Article 3(2) of the law requires the written statement of the terms of employment to include the names of the employer and employee.  Failure to comply with article 3 is an offence under article 9 of the Law and punishable by a fine not exceeding £5,000 (being level 4 on the standard scale of fines as set out by the Criminal Justice (Standard Scale of Fines) (Jersey) Law 1993).

26. The Tribunal HEREBY FINES the Respondent the sum of £750.00 for failure to comply with Article 3 of the Law by not stating the name of Miss Stanley’s employer on her contract of employment.

Tribunal Note:

The Tribunal wishes to point out that although Miss Stanley’s complaint of unfair dismissal has not succeeded, the Respondent’s admitted failure to acquaint itself with the provisions of the Law or accept any training in connection with employment issues, means that whilst it succeeds in this case it does so in spite of its admitted failings.  This Tribunal is concerned that the failure of each party to call key witnesses (MT in the case of Miss Stanley and GK for the Respondent) has meant that each party has not been able to present important facts as direct evidence in this case.  The failure by the parties to call their witnesses or to ask them to prepare witness statements has meant that such evidence was not tested at the hearing.  However, each party failed to call a witness who was important to their case so such omission cancels out any prejudice to their cases.  The attendance of witnesses or the presentation of witness statements is encouraged by the Tribunal.
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Nature of the Claim

Redundancy / Unfair Dismissal

1
This is a claim brought by Mr Beddoe against his former employer for unfair dismissal, and payment of two sums due, being a bonus and payment for a period when he worked extra time to cover for another employee who was on holiday. We heard evidence from Mr Beddoe and Mr Gary Hartland, the founder and head of the group of which the Respondent was one part.


The main area of contention between the parties was whether or not Mr Beddoe was made redundant, as Bon Air says, or was unfairly dismissed, as he claims.

2
We did not have before us a contract of employment, but it was not disputed between the parties that Mr Beddoe’s employment began on 1st July 2005 and finished on 31st October 2007. 


We had in the bundle a letter from Mr Hartland to Mr Beddoe dated 6th June 2005 offering the job of “General Manager of our portfolio properties on Jersey…”. The letter stated that it enclosed in duplicate an offer letter (one copy to be signed and returned) and a draft job description. Mr Beddoe told us that there was only one offer letter, not a duplicate, which he amended and returned to Mr Hartland, but Mr Hartland said that he never received it, and neither party could produce a copy of it. This is not significant, save that had the letter been received, we were told that it would have led to a contract of employment being sent to Mr Beddoe, in which case we would have had before us written terms of his employment. Clearly something went wrong, and we do not attribute blame.


The job description which was attached, and which was before us, was

“1
Estate Manager of all properties owned by the company on the island.

  2
Manage the Bon Air site…..

  3
Provide on-call facility ……

 4
Any other reasonable duties in connection with the above”.

3
Without the contract of employment, it is not easy to establish the identity of the employer. The letter and job description referred to in the previous paragraph were headed “Guardian Care Homes (UK) Limited”. The monthly pay slips we saw were headed “Bon Air Nursing (2003) Ltd”.. There were other letters, for instance one from Mr Hartland on 28th September 2007, headed “Bon Air Nursing Home (2003) Limited”. A draft contract of employment sent to Mr Beddoe very much later, and not signed by him, indicating that the employer was “The Company”, which was said to be “Bon Air”; it said that Mr Beddoe would report to Gary Hartland, and it was signed by Mr Hartland.


Mr Beddoe told us that, as far as he was concerned, he was employed by Mr Hartland, and we accept that this is what he understood; the group of companies was founded and run by Mr Hartland, and it was primarily with Mr Hartland that Mr Beddoe dealt.

4
When Mr Beddoe was appointed to manage the Respondent’s properties in Jersey, the portfolio consisted of;

(i) Bon Air, which was divided into the original building which had been a nursing home but was closed, and Bon Air Court, which had been built in the grounds and was 18 units of ‘close care’ accommodation, otherwise known as sheltered housing. The intention was to convert Bon Air Nursing Home into 22 further units of sheltered accommodation, so that Bon Air would consist wholly of 40 units of sheltered accommodation.

(ii) Country Club Apartments, a lodging house of 28/29 units, and 

(iii) Midvale Apartments, a lodging house of 13 units.

Mr Beddoe provided a schedule of the group’s subsequent acquisitions of properties in Jersey, with which the Respondent broadly agreed. This showed that in 2007, when Mr Beddoe’s employment ended, there had been added to the portfolio;

 (i) Ashton Lodge, consisting of 7 units of lodging accommodation.

(ii) Talana, another lodging house, consisting of 3 units. 

(iii) Park Stores, consisting of a shop and flat.

(iv) 18/18a Belmont Road, two houses.

(v) Maison Gorey Hotel, which was being run as an hotel.

(vi) Almorah Crescent Hotel, which was to be converted into a lodging house.

5
It may be helpful to jump ahead at this stage and explain that the justification given by the Respondent for making Mr Beddoe redundant was that, when he was taken on, it was envisaged that a large part of his job would be responsibility for the 40 units of sheltered accommodation at Bon Air. When it was decided, partly as a result of Mr Beddoe’s concern about the ability to fill all these units that the old nursing home on the Bon Air site would in fact be returned to nursing home use, this meant that the nursing home would have to be managed by a person with the appropriate nursing qualifications and experience. Thus, a large chunk of what otherwise would have come under Mr Beddoe’s responsibility was necessarily removed, and would have to come under the responsibility of a qualified nursing home manager, which Mr Beddoe was not.

6
Events leading towards Mr Beddoe’s dismissal started in January 2007, when Mr Hartland wrote to Mr Beddoe saying that if the old Bon Air nursing home were to be returned to nursing home use after refurbishment, Mr Beddoe’s job would diminish, as explained in the previous paragraph, and his “position would be part time 50% of your current arrangement”. In the exchange of emails which followed, Mr Hartland wrote that, if he purchased two hotels in which he was interested, Mont Millais and L’Emeraude “there will be no change”. Also, in that exchange, Mr Beddoe wrote “I am not averse to a part time role if it becomes clear that the General Manager position would not be a full time one”.

The reference to the Mont Millais and L’Emeraude hotels is significant, for even though those properties were not purchased, two other hotels, the Maison Gorey and Almorah Crescent, were purchased instead. The words “there will be no change” would seem to apply equally to the position of the group after the acquisition of these two hotels.

7
Matters seem to have rested until Mr Beddoe sent an email to Mr Hartland on 2nd April 2007, in which he wrote “At this meeting [this morning] we discussed the need to provide me with the security of an employment contract and your verbal confirmation that you were happy with my performance…and bar any unforeseen problems my position was secure within the company now and in its future growth…..you advised me that September October November was a time that we would be in full speed ahead and absolutely critical that all hands were available.”


There was no reply to this email, so Mr Beddoe was entitled to assume that what he said was accepted by Mr Hartland as correct. Thus, it appears that in April 2007, barring any unforeseen problems, Mr Beddoe’s employment was secure, and this was reinforced by Mr Hartland making it clear that he, Mr Beddoe, should not go on holiday in September, October and November. In view of the exchange of emails in January 2007, the use of Bon Air Nursing Home as a nursing home rather than as sheltered housing certainly could not be described as an “unforeseen problem”.

Taking stock at this point, we find that Mr Beddoe was justified in believing that the apparent threat to his employment arising in January 2007 had disappeared.

8
In August 2007, the question of Mr Beddoe’s employment again arose, and we were shown a series of emails between him and Mr Hartland relating to this.

9
On 28th August, Mr Hartland wrote to Mr Beddoe that the Maison Gorey hotel was to be run as a bed and breakfast hotel for the next two years, whilst Bon Air was being completed (the intention was that, eventually Maison Gorey would provide specialist care accommodation). Mr Beddoe replied that day agreeing to do what was asked of him in relation to Maison Gorey, but saying that he wanted to discuss his role with Mr Hartland, as he did not want to be a 24 hour 7 day per week hotel manager, but he was willing to oversee the hotel. Mr Hartland replied that day “Point taken we are looking for you to oversee it rather than it become full time. I see you as administrative support for the care homes, lodging houses and the hotel.”

Mr Beddoe, in an email to Mr Hartland of 13th September 2007, again asked for a meeting to discuss the future, and pointed out “…things are getting very crowded management wise here with Maison Gorey not online as a nursing home for 2 years or more…” . He was referring to the fact that the new manager of Bon Air (with the necessary nursing home qualifications) and Mr Patrick Butler, a consultant and senior member of the management of the Respondent, were or were about to come to Jersey and/or become involved in the Jersey operations.

10
The email of 13th September led to an important reply from Mr Hartland later that day:

 “With regards to your position then you are correct circumstances have changed. You were originally taken on at Bon Air as General Manager when we were to have all the units as close care apartments. The facility is now to become registered under the Nursing Home Act and therefore your position will become redundant.”

We are clear that Mr Beddoe was taken on as general manager of the Respondent’s portfolio of properties in Jersey, not just as general manager of Bon Air. However, there is no doubt that Bon Air was the most important property in the portfolio and that the circumstances had changed since his employment began, in that Bon Air was not to be solely sheltered housing, but the original nursing home was to return to being a nursing home, albeit much upgraded. But, as we have already said, the circumstances had not changed since April, when Mr Beddoe’s understanding that his job was safe was communicated to Mr Hartland and not corrected.

What are we to make of the reference to redundancy? It could be simply a misplaced reference to the fact that the Bon Air job was going to be smaller than had been envisaged, but in that case why did not Mr Hartland write something like ‘part of your job therefore will disappear’. We bear in mind that Mr Hartland is the founder and owner of what he told us is a substantial group, employing around 850 people, with properties elsewhere, such as Britain, Switzerland and Portugal; such a man must be taken to say what he means. On the other hand, taken at face value, this email was notice to Mr Beddoe that his position would or might become redundant.

“I am able to offer you a full time administration position at Bon Air and your line Manager will be Trish Slater…. However the remuneration package would be significantly lower than the current package. I am however able to supplement this with you supporting Carlos with some of the administration for the other properties, however I do feel Carlos has good day to day control of these….”

“I would like to accommodate you as I have said in the past but if this is not what you feel you want then you should let me know so we can both plan for the future.”

We understand these passages, and think it reasonable that Mr Beddoe so understood them, to mean that there was another full time job available to Mr Beddoe, albeit it at a lower rate of pay. 

Clearly, Mr Hartland was under a misconception about redundancy. He seems to have thought that the consultation and search for alternative employment with the employer follows a redundancy; in other words, that the employee is dismissed, and then the employer sees if he can be employed elsewhere. This is incorrect. When an employer sees the threat of redundancy, it then must embark upon the well-established path of warning, consulting and exploring alternatives to redundancy and suitable alternative employment opportunities, and so on, and only at the end of that process may there be a fair redundancy.

Our findings at this stage are:

(i) There was no proper warning. The warning in January had, as we have indicated, expired due to the April letter, and probably would have expired even without that letter, as nothing was done about it for so long.

(ii) There was insufficient consultation and exploration of alternative employment. Rather, the employer informed Mr Beddoe what was in his mind, without an exchange of views.


These defects may not have mattered, had the alternative job offer remained on the table, for Mr Beddoe said that he was prepared to consider part-time and lower paid work, but as we shall see, the offer was retracted.

11
On 14th September Mr Beddoe wrote to Mr Hartland “As to my position I don’t think an exchange of emails is the appropriate medium to discuss this”. We concur. Unless there is no practical alternative, it is not appropriate for an employer to be dealing with the possible termination of an employee’s employment due to redundancy other than face to face.

12
There was a meeting at Bon Air on 26th September 2007 between Mr Beddoe and Mr Hartland, who had with him Mr Paul Norton and Mr Patrick Butler. Notes were taken by Mr Butler and signed by him and Mr Norton, but not by the others, and we had them in typed form; thus, they were the Respondent’s notes of the meeting.


Given that Mr Hartland had already informed Mr Beddoe that his job would become redundant, it is odd that there was at this stage the sort of meeting which should have preceded any redundancy notice. This is consistent with what we say earlier about Mr Hartland’s apparent misunderstanding of the procedural requirements surrounding redundancy.


What is striking in the notes is that the employer clearly stated that there was another job available. “Gary Hartland and Paul Norton stated that Steve Beddoe and Carlos could be in charge of everything else apart from Bon Air. Gary Hartland stated that there would be a full time admin post at Bon Air responsible to the Nursing Home Manager doing Bon Air Admin only. Remuneration would reflect the role…..Gary Hartland stated that pro-rata the job still there but with Bon Air taken out there is a reduction in responsibility and hours.”

Mr Beddoe did question whether there was in fact a diminution in the work, but also said that he needed to consider working for fewer hours, which Mr Hartland put at 30/35 hours per week, at the reduced salary of £30,000.

13
This meeting might be described as a consultation meeting in order to discuss possible redundancy, and it might be described as fruitful, for the employer was able to offer Mr Beddoe another job, and Mr Beddoe said that he would think about it, which of course he was entitled to do.


The next day, 27th September, Mr Beddoe and Mr Hartland met, and both agreed on what was said. 

Mr Beddoe: “Gary, do you want me to work for you?”
Mr Hartland: “Yes, but not at that price.”
Mr Beddoe: “I am sure we can sort it out.” 


This exchange must have reinforced in Mr Beddoe’s mind that there was an alternative job available, and therefore that the risk of dismissal due to redundancy had diminished.


Mr Hartland told us that he was being kind to Mr Beddoe, and he should have told him that Bon Air “was going” and that there was not a job for him, for he had changed his mind about there being a job for Mr Beddoe. That may be so, but on the basis of what was said, it was clear to Mr Beddoe that there was another job for him to consider which, if he accepted it, would avoid his redundancy. In fact, we doubt that what Mr Hartland told us is correct, in view of what he wrote to Mr Beddoe the next day.

14
Mr Hartland wrote to Mr Beddoe on 28th September, referring to the meeting on 26th September. He wrote “I am pleased that we have been able to identify an alternative position for you in one of our other companies and I look forward to negotiating this with you. Therefore I conclude by issuing you with one months notice from your current position.”


This is not consistent with Mr Hartland having decided that there was not in fact a job for him.


This again shows Mr Hartland’s misunderstanding of what is required in the context of threatened redundancy. Common sense and the law establish that an employer cannot dismiss for redundancy and then embark on consultation and negotiation on the terms for alternative employment; it must consult and negotiate before dismissal, and if that consultation and negotiation results in the employee being offered and accepting a new job, there will be no redundancy and no dismissal.

15
On 29th September Mr Beddoe replied, and his concluding words were “I do not accept your assertion that my position is redundant and would request you withdraw the redundancy notice given and instead negotiate a revised job offer.”

16
There followed on 4th October a reply from Mr Hartland. “I did offer you alternative employment in my property portfolio, however this has as yet not been agreed, as you clearly needed to reflect upon the offer as I did……I intend to meet with you on Wednesday 31st October …. for the second consultation meeting in respect of the redundancy of the General Manager position.”  


At this point, therefore, and ignoring some of the inconsistent details, there was a threat of redundancy which might be avoided should Mr Beddoe, after due reflection, decide to accept the offer. It is right that what next was needed was acceptance in principle by Mr Beddoe, to be followed by definition of the details, such as hours and remuneration, but in the normal course of events, that is what two parties, who have an outline agreement, would do. In summary, it looked as though redundancy would be avoided.

17
That second meeting was held on 31st October 2007; it was attended by Mr Beddoe and Mr Hartland and two employees of the Respondent. We were given the typed note prepared by the Respondent, but not signed by Mr Beddoe. The important passage reads: 
“Gary Hartland and Elaine Reay [one of the employees] both stated that the position is redundant and Gary Hartland will write with regard to any new post.

Steve Beddoe asked, “So the offer is off the table”

Gary Hartland stated, “Yes the offer is off the table”.

Steve Beddoe asked, “When does this take place”.

Gary Hartland stated “now, 31st October”.


Again, we see dismissal for redundancy with consultation about alternative employment to follow.

18
The last document to which we need to refer is Mr Hartland’s letter to Mr Beddoe dated 9th November 2007, the relevant parts of which are as follows: “….it is with regret that we must now inform you that your present role with the Company is redundant……Having considered whether there exists other opportunities within the Company, we are not at this time in a position to offer you any suitable alternative to your redundant position.”


Mr Hartland had changed his mind about finding another job for Mr Beddoe, as he said in evidence. No reason was given to Mr Beddoe, despite alternative employment having been on the table for some time. There was no further consultation.

19
Thereafter, there was an appeal by Mr Beddoe, which was heard by Mr Peter Cooke, who presented the Respondent’s case before us in the Tribunal. The appeal failed and the dismissal was upheld. For the sole purpose of giving guidance, we make the point that, if the person hearing an appeal then represents the employer in the Tribunal, the employee is likely to ask himself if the person who heard his appeal was impartial. It would be better to avoid this danger.

20
Our decision is that the whole process was so fundamentally flawed as to be unfair. A brief recapitulation of the main events shows that unfairness.

There was consultation in early 2007, which culminated in Mr Beddoe being led to believe, by the failure of the Respondent to reply to his email of 2nd April that year that his job was secure. There was an apparent redundancy notified to Mr Beddoe on September 13th, yet the series of correspondence in August and September contained assurances that both full and part-time jobs were available. At the meeting on 26th September 2007, the Respondent’s note made it clear that there was a “full-time admin post at Bon Air” for the applicant and that there was a part-time job available to him. On 27 September, Mr Hartland confirmed direct to Mr Beddoe that he wanted to continue to employ him. On 28th September, Mr Hartland wrote to Mr Beddoe giving him one months notice. On 9th November, Mr Hartland again wrote to Mr Beddoe that his role was redundant, and he described the termination payments which would be made. The date of termination was said to be 31st October 2007. 

The procedure was unfair because, in summary, 

(a) it was inconsistent and confusing; 

(b) there was no proper consultation, but a series of often contradictory statements by the Respondent; 

(c) the consultation, such as it occurred, was based upon the Respondent’s wrong premise that the Respondent could dismiss and then sort out alternative employment; 

(d) both full and part-time alternative employment was offered to the applicant, but he was not given enough information or time for him to give proper consideration to the offers; 

(e) the offer of alternative employment was withdrawn at the last minute without any good reason being given and without Mr Beddoe being given a reasonable opportunity to respond to the offer.

Further, we are satisfied that there was indeed at least a part-time job available, which Mr Beddoe well may have accepted had the offer not been withdrawn at the last minute without explanation or consultation. Even if the offer had not been withdrawn, it would have been unfair to dismiss Mr Beddoe without allowing him time to consider whether to accept or reject it.

21
We have made our decision on procedural grounds. In addition, it is our opinion that there was not a redundancy as defined in the law. The evidence did not support the requirement as defined in article 2 of the Law that “the requirements of that business- (i) for employees to carry out work of a particular kind….[had] ceased or diminished or [were] expected to cease or diminish.”

We heard evidence on the issue of whether there really had been such a change in the Respondent’s business as to justify making Mr Beddoe redundant, and we particularly bear in mind the job description, the list of properties at the time the employment started and in 2007, and Mr Hartland’s assurance to Mr Beddoe in January 2007 that if the two hotels were purchased “there will be no change.” Two other hotels were purchased, as were other properties, so clearly there was not a diminution or cessation of the work of a particular kind, which is to say “General Manager of our portfolio properties on Jersey…”.
22
We therefore uphold Mr Beddoe’s claim that he was unfairly dismissed.

Bonus Payment

23
Mr Beddoe claimed that he was entitled to a bonus, on the basis that he had been paid a bonus in previous years, and therefore he should have been paid one for 2007. We are satisfied that the payment of a bonus was altogether within the Respondent’s discretion, and that Mr Beddoe had no contractual entitlement to a bonus. 


We dismiss Mr Beddoe’s claim for a bonus.

Overtime Payment

24
Mr Beddoe also claimed that he was entitled to some form of overtime payment in respect of the ten weeks when he covered night duties at Bon Air whilst another employee was on holiday. Whilst this may have been at the extremes of what Mr Beddoe could be expected to do for his employer, we find that there was no contractual right to payment for this work, so we also dismiss this claim.

No Contract

25
It was agreed that Mr Beddoe was not given a contract of employment. We accept that this was an administrative mistake by the Respondent, but an organisation of the size of the Respondent should not make such mistakes, particularly when we see from the documents that Mr Beddoe did ask about his contract. For this breach of the law, we impose a fine of £300.

26
The schedule to the Employment Awards (Jersey) Order 2005 provides that the scale of compensation payable to Mr Beddoe in respect of his unfair dismissal is 12 weeks pay. We therefore ORDER that the Respondent shall pay to the applicant the sum of £9,230.76 as compensation for unfair dismissal. 
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The Facts

1. Mr Matynia was employed as a waiter by the Respondent between 1st June 2007 and 30th September 2007.  Following the termination of his employment Mr Matynia made a number of complaints about his employer to the Employment Tribunal.  Each of these points has been dealt with in turn by the Tribunal.

2. The Tribunal has relied upon the information supplied by Miss Mozdzen as well as the information and facts contained in forms JET1 and JET2 filed by the parties.

Complaint of Unfair Dismissal

3. Mr Matynia made a complaint that he had been constructively unfairly dismissed from his job by his employer.  The Tribunal established that Mr Matynia had been employed for 17 weeks by the Respondent before he handed in his notice and his employment was not under any fixed term arrangements.  The Tribunal finds that Mr Matynia does not have the requisite period of employment required to make a complaint of constructive unfair dismissal pursuant to article 73(3) of the Employment (Jersey) Law 2003 (“the Law”) and this complaint is hereby dismissed.
Extra Hours Worked

4. Mr Matynia complained to the Tribunal that he had worked extra hours for the Respondent and had not received payment, pursuant to article 86 of the Law.  The Respondent in its Form JET2 denied this to be true.  Mr Matynia failed to supply details of the extra hours he claimed to have worked and in the absence of any specific information to deal with, the Tribunal hereby dismisses this claim.

Notice Pay Due

5. Mr Matynia claimed in his JET 1 that he did not receive payment for the one week notice of termination of his employment that he gave to the Respondent and this was in breach of article 56 of the Law.  The Respondent claimed to have paid the notice pay due to Mr Matynia in full and Miss Mozdzen confirmed that this was true.  Accordingly, this complaint is hereby dismissed.
Holiday Pay

6. Mr Matynia complained in his JET 1 that he had not received payment for any holidays which had accrued to him pursuant to article 11 of the Law.  The Tribunal established that Mr Matynia did not have a contract of employment (see paragraph 12 below).  According to Article 11(1)(a) of the Law Mr Matynia is entitled to a minimum period of leave of 2 weeks.  Miss Mozdzen claimed that Mr Matynia worked 6 days a week.  The Form JET2 is silent on this point and the Tribunal have agreed to accept Miss Mozdzen’s evidence.  Accordingly, Mr Matynia was entitled to 12 days holiday a year.  Miss Mozdzen informed the Tribunal that Mr Matynia had not taken any days as holiday during the period of his employment.  The Form JET2 is silent on this point too and the Tribunal has accepted Miss Mozdzen’s evidence.  Mr Matynia worked for the Respondent for 4 months: this point is agreed by the Respondent in its JET2.  Accordingly the Tribunal finds that Mr Matynia is entitled to 4 days holiday in respect of the period he worked for the Respondent.

7. The Tribunal is required to translate these 4 days into a monetary equivalent.  The Tribunal heard from Miss Mozdzen that Mr Matynia had agreed to work a 42 hour week comprising shifts of 10am - 2pm and 6pm - 9pm, 6 days a week.  The information supplied by Mr Matynia on Form JET1 agrees with this evidence.  The Respondent in its JET2 says that Mr Matynia was expected to work a 50 hour week.  However, the Tribunal cannot equate this information with a 6 day week.  In the presence of conflicting evidence, the Tribunal must decide, on the balance of probabilities, which evidence it prefers to accept.  The Tribunal would reasonably expect a restaurant to be open after 2pm and after 9pm.  Accordingly, the Tribunal finds it hard to accept Miss Mozdzen’s evidence regarding Mr Matynia’s hours.  Mr Matynia in his JET1 refers to working more than 42 hours a week.  The Respondent says that Mr Matynia worked 50 hours a week but this equates to 8.3 hours a day which does not fit either.  The Tribunal has a difficulty as neither party was present to argue its case.  However, on the balance of probabilities the Tribunal consider that Mr Matynia probably worked in the region of 50 hours a week because those hours fit into the expected opening hours of the Restaurant.   The Tribunal has decided that on the evidence it has before it and a reasonable knowledge of the catering industry it is not unreasonable to conclude that Mr Matynia worked 8.5 hours a day. It is agreed by the parties that Mr Matynia earned £275.00 per week.  This means that he earned £5.50 per hour.

8. The Tribunal finds that Mr Matynia is due to be paid the following holiday pay:

· 4 days at 8.5 hours a day at £5.50 per hour = £187
Mr Matynia is hereby awarded the sun of £187.00 in respect of holiday pay due to him pursuant to article 11 of the Law.

Bank Holiday Pay

9. Mr Matynia has claimed in his JET 1 for 6 days bank holiday pay.  This cannot be true as the period of his employment only covered one bank holiday which was the August Bank Holiday.  The Respondent in its JET2 says that the restaurant was never open on a bank holiday and all staff were paid in full for a week in which a bank holiday fell.  The Respondent did not attend the hearing and produced no evidence to support this claim.  After discussion, the Tribunal has preferred the evidence of Mr Matynia in this matter and has decided to award one day’s pay to him by way of compensation for the August Bank Holiday that he worked in 2007 as follows:

· 1 day at 8.5 hours a day at £5.50 per hour = £46.75
10. Mr Matynia is hereby awarded the sum of £46.75 in respect of the day’s pay due to him for a bank holiday that he worked pursuant to article 11 of the Law.

Mr Matynia’s claim in respect of a further 5 days holiday pay due to him is hereby dismissed.

Pay Slips

11. Mr Matynia had complained to the Tribunal that he was not given a pay slip with his wages and that this was contrary to article 51 of the Law.  Miss Mozdzen confirmed that the copy pay slip attached to the Respondent’s form JET2 was issued to Mr Matynia and that he did in fact receive a pay slip with his wages.  The Tribunal confirms that the said pay slip attached to the JET2 conforms with the requirements of article 51 and that this complaint is hereby dismissed.

Contract of Employment

12. Mr Matynia complained that he was not given a contract of his employment by the Respondent.  The Tribunal noted that the form JET2 remains silent on this point.  The Tribunal considers that on the balance of probabilities Mr Matynia was not issued with a contract of employment, indeed the problems encountered by the Tribunal in identifying Mr Matynia’s hours of work (set out in paragraph 7 above) would have been avoided if he had been given a contract.

13. It is a requirement of Article 3 of the Law that not later than 4 weeks after an employee begins employment, the employee shall be given a written statement of the terms of his employment.  Failure to comply with Article 3 is an offence under Article 9 of the Law, punishable by a fine not exceeding level 4 on the Standard Scale as prescribed by the Criminal Justice (Standard Scale of Fines) (Jersey) Law 1993, which is £5,000.

14. Pursuant to Article 9 of the Law, the Tribunal hereby fines the Respondent the sum of £750.00 in respect of its failure to provide Mr Matynia with a contract of employment pursuant to Article 3 of the Law.

Schedule of Awards & Fines

AWARDS

1. Holidays due (Article 11) - 4 days pay




£187.00

2. Bank Holidays pay due (Article11) - 1 days pay


 
  £46.75
£233.75

FINE

3. Failure to provide a written contract of employment (article 3)     
£750.00
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A
Introduction

1
This case was heard over two days, on 24th April and 19th May 2006. Final speeches were not heard at the end of the last day, mainly due to lack of time, and it was agreed that they would be delivered in written form, which was duly done.

2
The Respondent, Sandpiper, says that it made the Applicant redundant. The Applicant, Mr Garton, says that it was not a true redundancy because, broadly, there remained a requirement for the job he was doing, and the procedures followed were defective, and therefore he was unfairly dismissed; he also claims that he was not paid a bonus to which he was entitled and his redundancy payment was capped contrary to his entitlement.

3
 Mr Garton’s employment with Le Riches Stores Limited started on 1st June 1993. By a route which is not important to this story, the employer became C.I. Traders Limited, but the name Le Riche remained in use to some extent. In October 2006, the board of the C.I. Traders group announced that it had been approached by a potential purchaser, and in June 2007 a formal takeover proposal was made. The acquirer was a specially formed Jersey company, Sandpiper Bidco Limited (‘Sandpiper’), the vehicle of two private equity funds. This proposal was accepted, and Mr Garton’s employer became Sandpiper. At that time, he was director of business development; he was not actually on the board of directors but was a member of the senior management team.

4
Before embarking on this fairly long judgment, we wish to record our gratitude to Mr Garton and Mr Olsen for their well-structured presentation of the case. We are sure that Mr Olsen, a lawyer of much experience, will forgive us if we express particular gratitude to Mr Garton, whose experience lies in other fields, as appears in this judgment.

B
The dismissal

5
Mr Garton was confident that, following the acquisition by Sandpiper, his job was safe; he had received performance bonuses in previous years, and, particularly, he had been responsible for the Five Oaks project which had been so successful that it had received an award.


He was called to a meeting on Wednesday, 8th August 2007 with Mark Cox, operations director responsible for the retail operations of the C.I. Traders group (the ‘Group’), and Cathy Monaghan, a UK human resources consultant brought in by Sandpiper to deal with the human resources aspects of the acquisition. At that meeting, he was informed that he was being considered for redundancy because it was proposed that there would be little retail business development, which was his job. He was told that the decision had not been made, and that there would be another meeting, on Friday 10th August, when he would be able to consult and discuss alternatives, with a view to a decision being made the following Monday. 

He was also given a letter of the same date, signed by Mrs Monaghan, which 

(i) confirmed that he was a potential candidate for redundancy, 

(ii) referred to all development plans being on hold indefinitely, 

(iii) stated that this was a consultation process in which he could make alternative proposals, 

(iv) enclosed a list of vacancies in the Group, 

(v) stated that the wish to make a final decision on the Monday was not ideal but was necessitated by operational requirements.

6
There was a further meeting on Friday, 10th August, and at this meeting Mr Garton was accompanied by Mr David Barton. Mr Cox repeated that the plan was to ‘sweat the assets’ rather than develop the business; there would be some development, but not enough to justify a full time job. Mr Garton made the point that it was difficult for him to suggest alternatives to redundancy if he didn’t know the structure and plans for the business. The proposed operations structure was given to him. There was discussion of the financial arrangements should there be a redundancy.


Mrs Monaghan wrote to Mr Garton later that day. She 

(i) described the package which would apply to redundancy, 

(ii) stated that the objectives of the next meeting, on Thursday, 16th August, would be to consult further and “For you to present any challenges or ideas which may change the proposal to declare your role redundant. If there are no challenges/ideas the decision to make your role redundant may be made. For you to advise of any vacancies you wish to be considered for. To agree the next stage and meeting.”

7
On 16th August, there was another meeting with the same four people, and, as for the other meetings, a note was kept by Mrs Monaghan and a letter from her to Mr Garton followed the meeting. In respect of each meeting, we were provided with the manuscript notes and the typed versions, and copies of the letters.


The salient features of this meeting, derived from the notes taken by Mrs Monaghan, were as follows.


There was discussion of the financial implications of redundancy, and, in particular, discussion of the bonus and cap on the redundancy payment, to which matters we will refer later in this judgment.


In response to Mrs Monaghan’s question “Do you have challenges that would change proposal for redundancy” Mr Garton suggested that there were projects which required business development; clearly did have a challenge. The response was that the dates for achieving these projects were not fixed, and anyway, they did not require somebody to work on them full time.


When Mr Garton asked ‘why me?’ he was told that he could ‘bump’, and it was for him to suggest who should be ‘bumped’. This expression, in a unionised environment, is typically understood as the right to displace a more junior permanent employee in the same or lower bargaining unit. Also, UK Tribunals have considered this concept in non unionised environments, typically reviewing whether the employer has considered making a more junior employee redundant in order to keep the more experienced (and possibly more expensive employee). In summary, the view taken in such Tribunals is that the employer should not simply assume that an employee will not accept a more junior role. However, it still would be reasonable for an employer to consider how different the junior role is, and the actual difference of remuneration between the two posts. 

 Mr Garton said that he wanted to think before suggesting bumping, and in his evidence he told us that he decided that he did not pursue that course, which is to his credit.


Mr Garton specifically asked why he, rather than some other employees whom he named, was to be made redundant, and his evidence was that these were people whom, he thought, did jobs for which he would be suited. We shall return to this question of who should have been in the ‘pool’ of candidates for redundancy.


Mrs Monaghan’s letter following the meeting summarised these points and said that the further meeting had been arranged for Wednesday, 22nd August, at which “the decision as to whether your role is redundant will be communicated; the response to your challenge given and whether you therefore will be declared redundant.”

8
Mr Garton wrote to Mrs Monaghan on 20th August raising the following points. 

(i) he wanted to know the criteria used to select him for redundancy; 

(ii) he doubted that attempts had been made to absorb redundancies by natural wastage or to find him suitable alternative employment or to deal with the matter by early retirement/voluntary wastage; 

(iii) he felt there had not been reasonable warning of redundancy; 

(iv) he felt that the new management structure had been devised without giving sufficient thought to employees such as him who were candidates for redundancy;

(v) he thought that the ‘pool’  was larger than Sandpiper had determined; 

(vi) he complained that he did not have sufficient information to be able to suggest alternative employment in the group; 

(vii) finally, he referred to the proposal to cap his redundancy pay.

9
Mrs Monaghan replied by letter on 21st August (it was incorrectly dated 16th August). The responses were as follows.

(i) the criterion was his role, which was a “one off and only one individual affected”;

(ii) there was a freeze on recruitment, Mr Garton had not wanted to take up any of the vacancies, and there was a low turnover of staff. There were no jobs where early retirement was an option, and it was not felt appropriate to offer voluntary redundancy;

(iii) the warning of redundancy was the beginning of the consultation process with Mr Garton;

(iv & v) Only one new job had been created in the store operations structure; otherwise, jobs had been re-named and duties added. Mr Garton’s skills did not fit those jobs. 

(vi) Mr Garton did have sufficient knowledge of the group to be able to consider what other roles might suit him; he had declined to ‘bump’. There were no other roles like Mr Garton’s where the employer thought it might be appropriate to consider ‘bumping’.

(vii) the cap had been discussed and explained.

10
There followed another meeting between the same four on 22nd August 2007. It lasted half an hour. From the notes, it appears that Mr Garton was unhappy because he had not been given all the information he wanted. After five minutes, Mrs Monaghan and Mr Cox retired to consider, and they returned to say that the decision was to dismiss Mr Garton on the ground of redundancy.


The next day, Mr Cox wrote to Mr Garton to confirm the decision and to inform him that if he wished to appeal he should write to Mr Peter Clarke by 5pm on 3rd September 2007. 

11
On 3rd September Mr Garton and Mr Cox met to discuss the financial consequences of the dismissal. Mr Cox confirmed in a letter of 11th September what they had discussed.

Later on 3rd September, at 3.25pm, Mr Garton sent an email to Mr Cox asking for certain information and an extension of time for him to appeal, on the ground that he would not be able to make a decision until he had that information. It is important to note that the information referred to related to a pension statement, private health cover, fuel allowance, and the ‘non compete’ clause in the contract of employment.


At 4.49pm that day Mr Cox replied that time to appeal against “payment arrangements” could be extended, but there would not be an extension of time to appeal the redundancy decision.



Mr Cox’s letter of 11th September records that Mr Garton asked at the meeting if the time to appeal could be extended and that it could not be extended in regard to the decision to dismiss, but could be in regard to the other, financial, matters.

12
By email on 14th September to Mr Clarke, Mr Garton appealed, and the headings in this email refer to the consequences of the dismissal, rather than the dismissal itself, in respect of which an appeal would have been out of time.

13
Mr Garton’s appeal was heard by Mr Peter Clarke on 27th September 2007, and on 1st October Mr Clarke notified him by letter of his decision not to uphold the appeal. Mr Clarke listed the points raised (redundancy, bonus, fuel expenditure, pension, private health scheme, staff discount), and noted that no point was raised on the decision to make Mr Garton redundant.

14
In the light of that skeletal description of the events leading to the dismissal, to which much flesh was added by the documents in the bundles and the evidence we heard, we now consider the points raised by Mr Garton.

C
Unfair dismissal/redundancy

15
Mr Garton criticised several aspects of the procedure surrounding his dismissal, and we will consider them. The law on redundancy has evolved to the point where failure by the employer to adopt certain well established procedures, such as consultation with the employee, may, and in some instances almost inevitably will, make the process unfair, and thus lead to the dismissal being unfair. We have to bear in mind, though, that the paramount requirement is for fairness, and fairness does not necessarily require all the procedures to be followed, or followed to the letter. 

16
Sandpiper says that the redundancy in this case arose from the fact that the requirements of its business for employees to carry out work of the particular kind carried out by Mr Garton had diminished (article 2(1)(b)(i) of the law). For this purpose, the employer means the Group.


In short, Sandpiper’s case to us was that there was no further need for a director of business development because there was going to be very little business development for the time being.

C 1 Lack of information.

17
 Mr Garton says that he was not given sufficient information for him to be able to look at the Group as a whole and determine where there might be a job for him, who might be bumped by him, whether the business plan indicated that, in reality, the need for his job remained.

18
There is a balance to be struck here. On the one hand, the employee must be given sufficient information for the consultation to be meaningful; for instance, he must know something of the business plans so that he can suggest where there might be a job for him. On the other hand, the employer has a business to run, and in a case like this, where it is taking over a business, it has to be free to develop its business plan without having it picked over in detail by an employee who is a candidate for redundancy.

19
Mr Garton was very familiar with the Group and its business, having worked in it for many years. He was informed at the first meeting, on 8th August 2007, that the development plans were being put on hold, and in evidence we were told that the intention was to ‘sweat the assets’. It is not for us, and it was not for Mr Garton, to judge whether or not what Sandpiper proposed to do made good business sense. Bearing in mind this caveat, we therefore cannot see what more information Mr Garton reasonably could require in order for him to suggest alternatives.


In very simple terms, once a board decides that it is not going to develop its business (for instance, it may determine that it can increase profitability by concentrating on implementing efficiencies), it is almost inevitable that the requirement for employees devoted to business development will reduce.

20
We do not accept that Mr Garton was given too little information to the extent that his dismissal was unfair in that he was not in a proper position to challenge the proposal or make alternative suggestions.

C 2
Requirement for work of a particular kind

21
We have already partially dealt with this topic under the previous heading. We accept that it was part of Sandpiper’s business plan to substantially reduce business development; not that there would be no business development, but that it would be substantially cut to the extent that there was no need for a director of business development. 

In reaching this decision, we place weight on an email from Mr Tony O’Neill,  chief executive officer of Sandpiper, dated 12th November 2007, in which he referred to seven business development projects, of which only one was in Sandpiper’s original 100 day plan (its plan for the 100 days after it took over the Group), three of which were not in fact implemented, one of which was handed over to a franchise, and one of which was implemented in a much reduced form. This supports the evidence that Sandpiper did intend to cut back severely on development plans.

22
Mr Garton’s job did not altogether disappear, but we are satisfied that it largely disappeared. What remained of it was done by Mr Clarke and others. We are satisfied that the requirement for an employee to carry out business development work had significantly diminished. A key question in our minds was whether Mr Garton’s job had simply been taken over by Mr Clarke, possibly with a little help from others, but we do not think this was the case. We accept that Mr Clarke did take over part of it, but he said that it  took him no more than an hour a week,  and that others took over the legwork part of what little remained of Mr Garton’s job (given the diminution in business development), but the job largely did disappear.

C 3
The Pool & Bumping

23
In a properly conducted redundancy, the employer should identify the group of employees from which the redundancy is to be made. Mr Garton says this was not done; Sandpiper says that it gave consideration to the pool, but decided that there was no pool, in that Mr Garton’s position was unique.


There is a two stage process. The employer should identify the pool, and if it does not do this, it is likely that the dismissal will be unfair. Having identified the pool, it should apply appropriate selection criteria to determine who from that pool will be selected for redundancy. Again, if appropriate criteria are not adopted, the dismissal is likely to be unfair.


The employer may, as in this case, decide that there is no pool.

24
We are satisfied that the employer did apply its mind to whether or not there was a pool, and for this purpose, we accept the evidence of Mrs Monaghan who said that she and Mr Cox discussed whether Grahame Brown, Kay Wagner, Holly Bragg or the field managers properly should be in the pool. The field management role was rejected because of significantly different job skills, this point being conceded by Mr Garton in his own evidence; the field managers were much lower down the scale in terms of pay and seniority. The same view was taken of Holly Bragg, whose job was and is in the UK. Mr Garton suggested, in evidence, that he should have had the right to bump Holly Bragg; in our view it was reasonable of Sandpiper not to have considered her as an employee to be bumped because her role was so junior to Mr Garton’s and her remuneration was only about 30% of his.


Mr Garton suggested that Kay Wagner should have been in his pool. Mrs Monaghan said that she was rejected because only 20% of her job was business development, and that was just “legwork”, the remainder being human resources and logistics, which Mr Garton could not have done, at least without training.


Mrs Monaghan said that she rejected Mr Brown as appropriate for the pool because, whilst he held a similar job title, the skills required were significantly different and we accept that Mr Garton could not have done his job without lengthy training.

25
In our judgment, the decisions made by Mrs Monaghan, and thus Sandpiper, as to who should be in the pool were within the band of reasonable decisions. We think it was appropriate to discount as candidates for a pool those whose status and pay were much lower than that of Mr Garton, and also to reject those who had jobs which he could not do without training. It was reasonable for Mr Garton to be in a pool of his own.


We would have expected a more analytical approach to this matter by an organisation of the size of the Respondent, analysing the skills and job requirements of Mr Garton and the others who might have been in the pool, and we would have expected a more precise definition of ‘bumping’ to have been given to Mr Garton, but having heard the evidence of Mrs Monaghan, which we accept, we are satisfied, as stated above, that the decision was within the band of what was reasonable.

C 4
Lack of extra time to appeal

26
Mr Garton suggested to us that he was treated unfairly in the redundancy process because his request for an extension of time in which to appeal was not granted, and thus he had to make up his mind in a hurry. For the purpose of considering this point, we refer back to paragraphs 10 to 13 of this judgment.

27
On 22nd August, Mr Garton was told that he was to be dismissed and that he could appeal by 5pm on 3rd September. It was not until 95 minutes before the time expired that Mr Garton sought an extension of time. At any stage up to the expiry of the time limit, he could have put in an appeal even if it was only to preserve his right of appeal. We regard it as irrelevant that Mr Clarke did not reply until 4.49pm that day; Mr Clarke may have had some urgent business, or been out of contact; Mr Garton’s was fortunate that the email reached Mr Clarke that day.


Therefore, our decision is that it was Mr Garton’s own fault that he ran out of time to appeal against the decision to dismiss him.

Further, it does not appear that Mr Garton wanted to appeal against the decision to dismiss him, but only against the financial consequences.

28
In the event, as Mr Clarke’s letter to Mr Garton (to which we have referred) and his evidence show, the appeal was not against the dismissal, but only against the financial consequences of dismissal. This has a consequence which we shall describe later in this judgment.

C 5
Lack of warning of redundancy

29 
A distinction has to be made between on the one hand the sort of warning which would be appropriate in a case of a proposed large scale redundancy, where there must normally be a requirement for plenty of warning to be given to the employees and/or their union, and on the other, a case like this, where the proposal is for a redundancy of approximately five or six employees in a large workforce.


In the latter case, it is acceptable for the warning to precede by a brief time, or to occur at the same time as the start of the consultation process. What is most important is that each employee has sufficient time to apply his/her mind to the proposed redundancy and prepare for the consultation.

30
The meeting on 8th August was the warning of potential redundancy, and thereafter Mr Garton had several meetings, as we have related, and he was invited to communicate with the employer between the meetings. We conclude that Mr Garton was warned, and that he was given sufficient warning and sufficient hearings for him to prepare and make his case. It is clear that Sandpiper did want to deal with the matter quickly, and in retrospect it may appear that the time was rather short, but we do not understand Mr Garton to have complained that he was not given sufficient time to prepare for the meetings, and we do not think that he was put to any disadvantage. 

C 6
Peter Clarke’s bias

31
Mr Garton’s point here was that Mr Clarke, who heard his appeal, was not a suitable person to hear it because part of what remained of Mr Garton’s job eventually was taken over by Mr Clarke, and thus he, Mr Clarke, had an interest in Mr Garton losing his job, so that he could take over that work. The implication would be that by taking on part of what Mr Garton had done, Mr Clarke was adding to his power or value to the Group, or otherwise consolidating his position. In effect, Mr Clarke was ‘bumping’ Mr Garton by hearing and dismissing his appeal.


It should be understood that Mr Garton did not put his case in such a stark fashion, not least, we think, because he felt no animosity for Mr Clarke. We put it in this way to illustrate how serious bias can be, and how important it is that an employer should be aware of the possibility of such an allegation when choosing someone to hear an appeal. There must be no risk or appearance of bias.


We also note that Mrs Monaghan chose not to enlist the Group Personnel Manager to hear the appeal, as indicated in appendix 1 of the Staff Handbook, as the individual in this role already had been involved in the calculation of Mr Garton’s termination of contract payments.

32
We have given careful consideration to this point, and have concluded that it does not have merit, for the following reasons.


Mrs Monaghan decided that Mr Clarke should hear the appeal, and Mr Clarke had no part in that decision. She made the decision because she had to find someone of sufficient seniority who had played no part in the development of Sandpiper’s business strategy for the Group. Mr Clarke had not, and at the time he was appointed, he was not an employee of the Group, but only of one of the venture capital groups behind Sandpiper, and he was dealing with information technology.


Mrs Monaghan also chose Mr Clarke because she knew he had appeals training and experience and would be objective and fair.


Mr Clarke’s evidence was that he spent very little of his time doing business development work, which is to say that he did not in fact derive benefit from the departure of Mr Garton.


Finally, we return to the point that Mr Clarke did not hear an appeal against dismissal, so there was no significant decision for him to make which could be affected by bias.

C 7
Failure to follow stipulated procedures

33
The staff handbook did not describe in sufficient detail the procedures to be followed for redundancies, and there was some variation from the procedures as described. However, we are satisfied that such variations or improvisations as occurred were for the benefit, rather than detriment, of the employee.

C 8
Conclusion on redundancy

34
It is for the Respondent to satisfy us that there was a genuine redundancy and that the process which it followed was fair. We must not impose our standards; what we have to decide is whether the dismissal for redundancy lay within the range of conduct which a reasonable employer could have adopted. We have applied this test to the various procedural aspects of the claim, in each case asking ourselves whether the decision, such as that on the pool of candidates for redundancy, was one which a reasonable employer could have taken. We also have applied this test to the matter as a whole.

Our decision is that 

(i) there was a genuine redundancy;  The requirement for employees to perform the business development job had significantly diminished, and there was not another job for Mr Garton to do;

(ii) the dismissal of Mr Garton was due to this redundancy;

(iii) the process adopted by Sandpiper was fair and reasonable;

(iv) therefore Mr Garton was not unfairly dismissed.

35
We refer again to the appeal. The time for Mr Garton to appeal against his dismissal was reasonable, and Mr Garton did not appeal against his dismissal within that time. He did appeal against the consequences of his dismissal, and Mr Garton was given extra time for that appeal. In the course of that appeal, Mr Garton did refer to his dismissal, and Mr Clarke permitted this, but on the evidence we have seen and heard, it was by no description an appeal against dismissal. Therefore, Mr Garton did not follow the appeals procedure in appendix 1 to the Staff Handbook and he thus came to this tribunal without having exhausted his rights of appeal to his employer against dismissal. Had we not reached the decision in paragraph 34 above, we would have had to consider whether we could hear or uphold Mr Garton’s application in such circumstances.

D
Bonus entitlement

36
Mr Garton claimed that he should have been paid his  bonus for 2007/8 because his notice period ended after the end of the 2007/8 financial year. We accept that he had been paid a bonus for 6 or the previous 7 years, but we cannot accept that there was a contractual entitlement to what was clearly described in writing as a discretionary bonus, and certainly not before that bonus had been determined or declared. Indeed, we note that, in his final submission, Mr Garton accepts that, had he left of his own accord during the financial year, he would not have expected a proportion of his bonus for that year. The reasoning behind that acceptance must apply to the situation which prevailed. We therefore dismiss the claim to unpaid bonus.

E
Cap on redundancy pay

37
Appendix 3 to the Staff Handbook described the entitlement to redundancy payments.

Paragraph 2) provides for “a severance payment….as detailed below:

i) A minimum payment of one week’s salary (current maximum £220 per week. this figure is reviewed annually).

ii) A maximum payment of thirty weeks’ salary.

iii) Payments between these figures are according to age and service.”

Paragraph 3) states “The gross weekly salary of employees excluding bonus, commission and overtime earnings shall be used to calculate entitlements.”
38
Mr Garton was paid a severance payment for the appropriate number of weeks, but at the weekly rate of £300. We were told by Sandpiper that it recognised that the £220 figure was out of date, so it voluntarily increased it to £300. Mr Garton said that there is an incompatibility between the words in parentheses in paragraph 2)(i) and the words in paragraph 3), and that incompatibility must be resolved by giving priority to paragraph 3), so that he should have been paid for the requisite number of weeks his “gross weekly salary excluding bonus, commission and overtime earnings.”

39
Mr Olsen’s position was that there is not an incompatibility. Paragraph 3 is designed to define what is meant by the term ‘week’s salary’. Without such a definition, there would be doubt as to what the term means: would it mean gross or net salary, would it include bonuses, commissions and overtime?

40
We agree with Mr Olsen. Our decision is also based upon our view that if Mr Garton’s argument were right, the words in parentheses in paragraph 2)i) would be meaningless. In trying to interpret the passage as a whole, we should try to find a sensible meaning for it as a whole, and we do find such a meaning if we take paragraph 3 as described in our paragraph 39 above.

41
Mr Garton’s second argument was that it was custom and practice, going back for years, that the payments would not be capped, and therefore there was an implied term, despite the written terms which we have just examined, that severance payments would not be capped.  For the purpose of considering this argument, we assume that the custom and practice was as Mr Garton told us, which, on the evidence, appears to be likely.

42
We start with the proposition that a term can be implied into a contract in different circumstances, and one of them is where a custom or practice or policy has become so established as to be treated by the parties to the contract as a contractual term. From this proposition, we have to descend into more detailed investigation of the circumstances. For this purpose, we make the assumption in favour of Mr Garton referred to in paragraph 41 above that in all recent cases of redundancy, there had not been a cap, and we make the assumption in  favour of Mr Garton that Sandpiper inherited the mind of the Group prior to Sandpiper taking over.


Armed with those assumptions, we now refer to what we think are the particularly relevant circumstances of this case.

43
First, we refer to the evidence of Mr Garton’s witness, Mrs Jan McCarthy, who was director of human resources at Le Riche. She was made redundant by Sandpiper and reached a negotiated settlement which, she told us, involved a payment greater than she would have received had the cap been applied. Her crucial evidence was that she always knew there was a cap in the staff handbook and in her time, it was always thought that the employer would try to do what it could, and it never imposed the cap, from 2001 to 2007. She went on to say that in cases of redundancy, she would provide to the board a spreadsheet showing the capped and uncapped amounts of severance pay and this would be discussed by the board and the ultimate decision would be made by the Le Riche managing director or chief executive. “It was always a conscious decision not to apply the cap.”

44
Second, we note that the circumstance in which we are asked to imply a term is not a void in a contract, such as a omission from the terms of employment of any description of how severance pay should be calculated, as occurs in several of the cases concerning the implication of contractual terms by virtue of custom and practice. In this case, the handbook specifically describes how the payment is to be calculated, and specifically refers to a cap (see paragraph 37 above), so we are asked to imply a term which is contrary to the written term.

45
The fact that the board, when considering redundancies, gave specific consideration in each case to the capped and uncapped figures, and made a conscious decision which to use, strongly suggests that there was not an implied term. Had it been an implied term that the figure would not be capped, Mrs McCarthy would not have been required to, and would not have, provided to the board the capped figure, and the board would not have made a conscious decision, for payment of an uncapped figure would have been automatic.

46
Mr Garton asked us to imply a term which was inconsistent with the written term. It may be possible to do this in the context of custom and practice, but rarely, and this is not such an occasion.

47
We therefore find that the cap on severance pay, as amended to £300.00, was a valid term of the contract and was not varied or amended by custom or practice or otherwise.

48
We have found against Mr Garton on all aspects of his claim.

49
Redundancy is always difficult for the employee, who is dismissed not because he has done wrong, but because of the requirements of the business. We feel great sympathy for Mr Garton. He told us, and there appears to be no doubt about this, that he was passionate about working for Le Riche, he was dedicated to his job and he was the longest serving member of the management board. He had worked himself up from the bottom in the Group, having arrived after leaving school with no business qualifications; that is sufficient testimony to his ability, and we noted that several of Sandpiper’s witnesses went out of their way to say that he was a valued and respected employee, and they regretted the necessity to dismiss him. 
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Introduction

1
There was a hearing before the deputy chairman, Mrs Santos-Costa, on 13th March 2008 which dealt with some preliminary issues and this judgment is given in the light of what she said, and of the evidence which Mr Lopes gave before us.

Decision

2
In his JET 1 form, Mr Lopes claims for unpaid wages, holiday pay and 1 week notice pay. Mr Lopes told us that his claim for unpaid wages has been settled.

3
We accept Mr Lopes’ claim for 4 days holiday pay. On the basis of the evidence, we find that Mr Lopes worked on average for 31 hours per week, and his pay was £7 per hour, giving weekly pay of £217. For the 4 days holiday pay, we therefore order Mr Lemos to pay to Mr Lopes £174.

4
Mr Lopes should have been given notice of one week, or payment instead. We therefore order Mr Lemos to pay to Mr Lopes in respect of holiday pay the sum of £217.

5
Unfortunately, the Respondent was not present to give us any explanation for his failure to provide Mr Lopes with written terms of employment, or, other than rarely, with payslips. We have no information about Mr Lemos’ means, and we are certainly not prepared to make the assumption that he does not have the means to pay any fines which we impose. The law has been in force for some years now, and employers have no excuse for not complying with the ‘administrative’ requirements.


In respect of the failure to provide written terms of employment, we fine Mr Lemos £750.


In respect of his failure to provide payslips we also fine him £750.

6
Mr Lemos therefore is ordered to pay to Mr Lopes £391, and is fined £1,500.

Jersey Employment Tribunal

Case Number:  

2012-209/07

Applicant: 


 Mr Paulo Silviera

Respondent:


Alan Martin (Wholesale) Limited (in liquidation)

Case Summary: 
Constructive Unfair Dismissal, no wage statement, un-notified deduction from wages, bank holiday pay.

Hearing on 


16th June 2008

Before:  
Mrs. N Santos-Costa, Deputy Chairman, Mr. M McCarthy and Mr. A Hall, Panel members

Representation: 


For Applicant: 

Mr Silviera represented himself

For Respondent:
Mrs Geraldine Rigby on behalf of Mr Adrian Rabet and Mr Alan Robert, joint liquidators

Witnesses:

For Applicant: 

Mrs Carla Silviera (who also acted as translator)

For Respondent:

None


The Facts

1. Mr Silviera was employed by the Respondent from 10th May 2003 to the 3rd January 2008 initially as a Storeman, then as an Assistant Manager and from 1st May 2007 as Warehouse Manager.

2. At that point in time the Respondent was owned by Mrs Rachel Reed who had overall responsibility for the business.  Mrs Reed and Mr Silviera got along well and Mr Silviera was becoming confident in his role as Manager.

3. The Tribunal were informed that the Respondent’s business operated over a 7 day week and it became necessary for Mr Silviera to work on Sunday as well as the other days of the week.  Mrs Silviera informed the Tribunal that in order to compensate him for the loss of this day off and also in recognition of the extra hours he put into the business, by dealing with telephone messages at the end of the day, it was agreed with Mrs Reed that Mr Silviera would be paid an additional sum of £100 per week.

4. Mr Silviera produced to the Tribunal a copy of a letter from Steph Gardner, the office clerk of the Respondent’s business during this period, confirming that she made this arrangement with Mrs Reed and that these payments were entered into the wage book against Mr Silviera’s name.  The Tribunal notes that the letter is not signed by Mrs Gardner.  Further, the Tribunal notes that neither Mrs Gardner nor Mrs Reed were present to give evidence on this fact.

5. The Tribunal were informed that Mrs Reed said that she became aware of the arrangement to pay £100 a week to Mr Silviera on the 30th November 2007. It appears that Mrs Reed had forgotten about her previous agreement with Mr Silviera and she was very shocked by this amount as she thought that Mr Silviera was being paid only an extra £40 for his work on Sundays.  The Tribunal heard from Mr Silviera that Mrs Reed told him that she could not afford to pay £100 per week and that she intended to deduct the sum of £1260 from his wages as she considered that Mr Silviera had been overpaid for his Sunday work. Mrs Reed said that from now on he would be paid only £35 for working on a Sunday.  Mr Silviera said that he disagreed that he owed Mrs Reed £1260 and told her that if she wanted to reduce his pay to £35 on a Sunday, it should start from December and not be backdated and that henceforth he wanted not to have to work each Sunday and when he did, to be given another day off during the week.  Mr Silviera said that Mrs Reed did not respond to this suggestion.

6. The Tribunal were informed that nevertheless the Respondent deducted the sum of £1260 from Mr Silviera’s November pay.  Mr Silviera said that as he did not receive a wage slip (see paragraph 10 below) he did not realise that this deduction was made until he visited his bank.  Mr Silviera said that Mrs Reed did not communicate with him regarding the deduction either verbally or in writing.

7. Mr Silviera informed the Tribunal that he tried to speak to Mrs Reed each day about the deduction but she never had time for him.  Eventually Mr Silviera visited JACS for advice and was advised to write a letter to Mrs Reed explaining his grievance about the deduction.  Mr Silviera did this on 5th December 2007 and received a response on 9th December 2007.  Mrs Reed maintained that she was authorised to deduct the overpayment of wages because Mr Silviera had consented to it, and that no wage slips were available because they were not printed on the premises.  Mr Silviera responded the next day refuting these points entirely.  Subsequently and having taken JACS advice, Mrs Reed informed Mr Silviera (by undated letter) that she would in fact repay the sum of £1260 to him by the end of December by way of two payments of £630 each.  Mr Silviera informed the Tribunal that these payments remain outstanding.

8. The Tribunal also heard from Mrs Silviera that during this time that the deduction was being discussed by him and Mrs Reed, that Mrs Reed’s attitude towards him changed.  Mrs Reed accused Mr Silviera of talking badly about her to other staff members (this was denied by Mr Silviera) and on 17th December 2007, Mrs Reed sent around a notice to staff stating that no Portuguese could be spoken in the workplace.  This meant that Mr Silviera could not speak to 3 of the Respondent’s employees, who had no spoken English.  On the 20th December 2007, Mrs Reed accused Mr Silviera in front of customers and other employees of being a bad manager by over-ordering stock and of stealing from the business by providing free stock to persons that he knew.  Both of these allegations are firmly denied by Mr Silviera.  However, they were the last straw for him, and on the 20th December Mr Silviera handed in his notice of 2 weeks.  The Tribunal notes that Mr Silviera was then signed off with stress for 2 weeks and did not work for the Respondent again.

9. Mrs Rigby, on behalf of the liquidators, informed the Tribunal that the Respondent passed a special resolution on 27th February 2008 that the company be wound up by way of a voluntary winding up.

10. The Tribunal were also informed by Mr Silviera that once he became warehouse manager he received a monthly salary as opposed to an hourly wage and from that date he did not receive a pay slip.  Prior to his appointment as manager he always received a payslip.  The Tribunal noted that copies of Mr Silviera’s wage slips had been produced for this hearing but Mr Silviera said these were received by him after he had left the Respondent’s employment.  It is noted by the Tribunal that Mr Silviera’s wages slip for November 2007, featuring the £1260 deduction, does not appear to have been sent to him.

11. Mr Silviera also complained to the Tribunal that since he had started work for the Respondent he had not received a paid day off in lieu of the bank holidays he had worked.  Mr Silviera gave evidence that the Respondent was open for business all year with the exception of Christmas Day and New Year’s Day.

12. Mr Silviera had originally complained in his form JET1 that he was owed holiday pay, but informed the Tribunal that he had now received payment for this time and withdrew that complaint.

13. The Tribunal noted that Mrs Rigby did not enter any response on behalf of the liquidators to any of the claims made by Mr Silviera because she was not in possession of the facts.  Further, neither Mrs Reed nor any other witnesses appeared for the Respondent.  However, Mrs Rigby confirmed to the Tribunal that she was happy with the proceedings and did not wish to seek an adjournment on any of the issues.

14. On the 20th December 2007 Mr Silviera filed a number of complaints with the Jersey Employment Tribunal, which were that:

a. He considered that he had been constructively unfairly dismissed from his employment.

b. The deduction of £1260 amounted to an un-notified deduction for the purpose of article 51 of the Employment (Jersey) Law 2003 (“the Law”).

c. The Respondent had failed to provide him with an itemised pay statement as required by article 51 of the Law, and

d. The Respondent had failed to provide him with paid leave in substitution for the bank holidays that he worked during his employment as required by article 11 of the Law.

The Tribunal has looked at these complaints in turn.

Constructive Unfair Dismissal

15. Article 61 of the Employment (Jersey) Law 2003 states that ‘An employee shall have the right not to be unfairly dismissed by his employer’.

16. Article 62 describes the various circumstances in which an employee may be dismissed by his employer. Article 62 (1) (c) states as follows:

1. For the purposes of this Part an employee is dismissed by his employer if …

(c).
the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct.

17. This combination of Article 61 and Article 61(1) (c) is known as constructive unfair dismissal.

18. The flesh has been put on these bones of constructive unfair dismissal by case law.

19. It is established by case law in Jersey that in order to claim constructive dismissal, the employee must establish that:

· The employer was in breach of a term of the contract of employment, and

· The breach was a repudiatory one (i.e. a very serious one) entitling the employee to resign, and

· The employee resigned because of that breach of contract.

20. The Jersey Employment Tribunal would also make it clear that an employee claiming constructive unfair dismissal must not affirm or acquiesce in the employer’s breach of contract before resigning as such affirmation or delay could lead to a loss of the right to claim constructive dismissal.

21. Therefore it is necessary for an employee to show that the employer has breached a term of the contract of employment. Such breach may be one of an express term (a written term) of the contract or of an implied term of the employment contract. One of the most common implied terms of an employment relationship is that of the element of trust and confidence that must exist between the parties. This is also referred to as an obligation of ‘fair dealing’. A breach of this implied term is caused by conduct which, when ‘looked at objectively, is likely to destroy or seriously damage the degree of trust and confidence the employee is reasonably entitled to have in his employer’ (Malik v BCCI [1997] IRLR 462 ML).

22. The Tribunal have applied these principles to the facts before them in reaching a decision.

Decision

23. The Tribunal is satisfied that there was no breach of the written terms of Mr Silviera’s contract of employment.

24. The Tribunal has therefore considered whether the implied term of the contract of employment, that the employer will not act in such a way that is likely “to destroy or seriously damage” the trust and confidence that the Tribunal would reasonably expect Mr Silviera to have in his employer has been breached.

25. The Tribunal considers that the Respondent’s decision not to issue wage slips to Mr Silviera throughout his employment as manager was extremely damaging to their relationship.  This damage is made worse by Mrs Reed’s decision to cut Mr Silviera’s Sunday wages from £100 to £35 a day and also to seek repayment of the sum of £1260 from him which she considered to be an overpayment of wages, without any discussion or negotiation with him.  From the evidence heard, Mrs Reed compounded this damage, by also subsequently refusing to discuss her decision with Mr Silviera.  In the opinion of the Tribunal these actions constitute a very serious breach of the relationship of trust and confidence that Mr Silviera could reasonably be expected to have had in Mrs Reed, and Mr Silviera was entitled to resign because of Mrs Reed’s actions in this regard.

26. The Tribunal notes that Mr Silviera actually resigned because Mrs Reed apparently humiliated him in front of other staff members and customers, but it is in no doubt that this situation was in fact the last straw for Mr Silviera and from the evidence heard he had not accepted the deduction from his wages at any point or condoned Mrs Reed’s decision to make such deduction.

27. Accordingly, this Tribunal finds, on the evidence it has heard, that Mr Silviera was constructively unfairly dismissed from his position as Warehouse Manager.

Award

28. Mr Silviera worked from the Respondent for 4 years and 8 months.  In accordance with the Scale of Compensation contained in the Employment (Awards) (Jersey) Order 2005, the Tribunal can award 21 weeks pay to Mr Silviera by way of compensation for unfair dismissal.

Mr Silviera earned £31,200 per year, which is £600 per week.

£600 x 21 weeks = £12,600 Award.

Un-notified deduction from wages and failure to provide an itemised pay statement

29. The Tribunal has decided to deal with these 2 complaints together.

30. Article 51 of the Law states as follows:

 (1)    An employee must be given by his or her employer, at or before the time at which any payment of wages is made to the employee, a written itemised pay statement.

(2)     The statement shall contain particulars of –

(a)     the gross amount of the wages;

(b)     the amounts of any variable deductions from that gross amount and the purposes for which they are made;

(c)     the net amount of wages payable; and

(d)     where different parts of the net amount are paid in different ways, the amount and method of payment of each part-payment.

31. The Tribunal heard evidence from Mr Silviera that for the time that he was employed as Warehouse Manager (from 1st May 2007 to 3rd January 2008) he did not receive a wage slip from the Respondent.  Mr Silviera also states that in his previous roles with the Respondent he had always received a pay slip, and that throughout his appointment as Warehouse Manager, he consistently asked to be given a pay statement.  Mr Silviera told the Tribunal that he only received the wage slips that he exhibited to the Tribunal after he had left his job but that he had never received one for November 2007, the month in which the deduction of £1260 was made from his wages.  The Tribunal notes that Mr Silviera supported this evidence and that the JET2 submitted by the Respondent contains no information to indicate that this is not the case.  The Tribunal notes that the liquidator was unable to assist in this matter.  Accordingly, on the balance of probabilities, the Tribunal will accept this evidence as true.

32. Article 53 of the Law allows an employee who had not received a pay statement to refer the matter to the Tribunal for a determination of the particulars which ought to have been included or referred to in the Statement.

33. Article 54 of the Law states as follows:

(1)     Where on a reference under Article 53 the Tribunal finds –

(a)     that an employer has failed to give an employee a pay statement in accordance with Article 51; or

(b)     that a pay statement does not, in relation to a deduction, contain the particulars required to be included in that statement by Article 51,

the Tribunal shall make a declaration to that effect, and may order that a pay statement shall be issued in a particular form, or may confirm the particulars as included or referred to in the statement given by the employer, amend those particulars, or substitute other particulars for them.

(2)     Where on a reference in the case of which paragraph (1) applies the Tribunal further finds that any unnotified deductions have been made from the pay of the employee during the period of 13 weeks immediately preceding the date of the application for the reference (whether or not the deductions were made in breach of the contract of employment), the Tribunal may order the employer to pay to the employee a sum not exceeding the aggregate of the unnotified deductions so made.

(3)     For the purposes of paragraph (2) a deduction is an unnotified deduction if it is made without the employer giving the employee, in any pay statement, the particulars of the deduction required by Article 51.

In accordance with the power contained in article 54 (1) above, the Tribunal hereby declares that the Respondent failed to provide Mr Silviera with pay statements as required by article 51 of the Law for the period 1st May 2007 to 3rd January 2008, and by such failure, did not give particulars of the deduction of £1260 made from Mr Silviera’s wages on 30th November 2007, as required by to be given by article 51(1)(b) of the Law.

34. The Tribunal finds that the sum of £1260 deducted from Mr Silviera’s wages on 30th November 2007 was an un-notified deduction for the purpose of article 54(2) of the Law and hereby orders pursuant to such article, that the Respondent pay to Mr Silviera the sum of £1,260 without delay.

35. Article 55 of the Law states that an employer which contravenes (inter alia) article 51 of the Law, shall be guilty of an offence, and liable to a fine not exceeding level 4 on the standard scale as set out in the Criminal Justice (Standard Scale of fines) (Jersey) Law 1993.  Such scale provides that a level 4 fine means an amount not exceeding £5,000.

36. As the Respondent is in liquidation the Tribunal sees little point in levying a fine in this case.  However, if the Respondent were still trading it would have imposed a fine of £1260 upon the Respondent in respect of its failure to provide a pay statement to Mr Silviera for the duration of his appointment as Warehouse Manager.

Bank Holiday Pay

37. Article 11(1) of the Law states as follows:

(1)     Subject to paragraphs (3) and (6), an employee shall be entitled in each leave year –

(a)     to a period of leave of 2 weeks or to such other period as may be specified in a relevant agreement, whichever shall be the longer; and

(b)     to leave –

(i)      on Christmas Day, Good Friday and all public or bank holidays under the Public Holidays and Bank Holidays (Jersey) Law 1951,[3] or

(ii)      in substitution for the leave to which he is entitled under clause (i) on such days as the employee may in his discretion decide or, where provided for in a relevant agreement, on such days as may be so provided, which days shall not be less in total than the total number of the days specified in clause (i) in respect of the leave year in question on which the employee has been required by his employer to work.

38. Article 13(1) provides that all leave to which an employee is entitled under article 11, shall be paid at the rate of a week’s pay, “reduced pro rata for shorter periods of leave”.

39. Mr Silviera gave evidence that the Respondent was open for business every day of the year except Christmas Day and New Year’s Day.  The Liquidator offered no evidence to dispute this statement, which does not seem unreasonable to the Tribunal and is therefore accepted in evidence.

40. Mr Silviera told the Tribunal that with the exception of Christmas Day and New Years Day, he worked each bank holiday in Jersey for the Respondent and did not receive an extra day’s pay or a paid day’s leave in lieu as required by article 11 of the Law.  In the absence of evidence to the contrary the Tribunal has accepted this statement.

41. The Tribunal has only considered Bank holidays which have occurred since the introduction of the Law (1st July 2005) even though Mr Silviera worked for the Respondent since before that.

42. There are 9 Bank holidays in Jersey-

· New Year’s Day

· Good Friday

· Easter Monday

· May Day Holiday

· Liberation Day

· Late Spring Bank Holiday 

· August Bank Holiday

· Christmas Day

· Boxing Day

By tradition and custom, where Christmas Day, Boxing Day or New Year’s Day fall on a weekend, the next working day is given as a Bank Holiday instead.  However, if Liberation Day falls on a weekend, generally no arrangements are made to substitute this holiday.

43. The Tribunal heard evidence that until his appointment as Warehouse Manager, Mr Silviera earned £8.75 per hour.  The Tribunal were informed that Mr Silviera worked a 9-10 hour day.  After his appointment as Warehouse Manager, Mr Silviera earned £600 per week or £100 per day.

44. The Tribunal have considered the Bank holidays in each of 2005, 2006, and 2007 which Mr Silviera would have most likely worked and has come to these conclusions:

· 2005 (post 1st July)

3 days (note: Christmas Day fell on a Sunday that year and the 26th December was given as a substituted day.  The Tribunal have assumed that Mr Silviera would not have worked Sunday 25th December, but would have worked on the 26th December, the substituted day and likewise for Boxing Day).

Calculation:

3 days Bank holiday pay due

£8.75 per hour x 9 hours

= £78.75 per day

£78.75 x 3 days

= £236.25
· 2006

8 days (note: New Year’s Day fell on a Sunday so for the same reasons as stated above for 2005, the Tribunal considers it reasonable that Mr Silviera took the Sunday as a Bank Holiday and worked on Monday 2nd January, the substituted day).

Calculation:

8 days Bank holiday pay due

£8.75 per hour x 9 hours

= £78.75 per day

£78.75 x 8 days

= £630.00
· 2007

7 days (note: Christmas Day and New Year’s Day fell on normal working days)

Calculation:

For period Jan- April:

2 days Bank holiday at previous rate

£8.75 per hour x 9 hours

= 78.75 per day

£78.75 x 2 days

= £157.50
For period April – December:

5 days Bank Holiday at new rate of £100 per day

= £100 x 5 days

= £500.00
Note: even though Mr Silviera was signed off sick during the period including 26th December 2007, the Tribunal has included this day in the calculation to reflect current HR practice, as there was a reasonable expectation that he would work on that date.  Similarly, the 1st January 2008 was not included because there was a reasonable expectation that Mr Silviera would in accordance with established custom in his job, not work on that date).

45. Total of Bank holiday pay due:

2005:
  £236.25

2006:
  £630.00

2007:
  £657.50






£1523.75

Schedule of Awards

1. Compensation for Constructive Unfair Dismissal

£12,600.00

2. Repayment of un-notified deduction 



£  1,260.00

3. Bank holiday pay due 





£  1,523.75

TOTAL
£15,383.75

Jersey Employment Tribunal

       DEFAULT HEARING

Case Number:  

2404-040/08

Applicant: 


Mr Luke Stone

Respondent:


G.Room Limited

Case Summary: 

Unfair dismissal; notice pay

Hearing on 


17th June 2008

Before:  


Mr D F Le Quesne, Chairman

Representation: 


For Applicant: 


The Applicant represented himself

For Respondent:

No one appeared for the Respondent

1
On 1st May 2008 the secretary to the Tribunal sent a letter to Mr Carl Southam, who, according to the contract of employment, is a director of the Respondent, enclosing the complainant’s application form (JET 1) and a response form (JET 2) and notifying Mr Southam that the form should be completed and returned within 21 days. The form was not returned and the letter was not acknowledged.


On 2nd June 2008, the secretary sent a further letter, and notified Mr Southam that the case would be heard on 17th June 2008, today. This was not acknowledged, and, as noted above, nobody appeared before me for the respondent.


I am satisfied that proper steps were taken to notify the respondent.

2
Mr Stone has satisfied me that he was paid one week’s wages instead of notice, when he was entitled to two weeks. I therefore order the Respondent to pay to Mr Stone £200.00, being one weeks wages.

3
Mr Stone claims that he was unfairly dismissed by Mr Southam on behalf of the Respondent. Having heard from Mr Stone and having read his JET 1 form, I am satisfied that he was unfairly dismissed. The statutory compensation is four weeks pay, so I order that the Respondent shall also pay £800.00 to Mr Stone.

4
G Room Limited therefore is ordered to pay to Mr Stone £1,000.00.

Jersey Employment Tribunal

Case Number:  

0504-076/07

Applicant: 


 Mr Lee Boustouler

Respondent:


Alexander Burnett Plumbing & Heating Limited

Case Summary: 

Unpaid Wages, unpaid holidays, and unpaid notice to employer

Hearing on 


30th June 2008

Before:  
Mrs N Santos-Costa, Deputy Chairman, Mr P Woodward and Mrs A McPhee, Panel members.

Representation: 


For Applicant: 


Mr Boustouler represented himself

For Respondent:

Mr Edward Gibb, Director

Witnesses: 


None
FACTS

1. Mr Boustouler was employed as a plumber by the Respondent from the 1st May 2006 to 1st December 2006.

2. Mr Boustouler resigned from his position without notice to his employer.  Mr Boustouler claimed that he was owed wages in respect of the last week that he worked which remain unpaid, and also that he had not received holiday pay to which he was entitled.

3. The Respondent claimed that Mr Boustouler should have given it 2 weeks notice in accordance with his contract of employment, and this sum remained outstanding to the respondent.

4. The Tribunal looked at these points in turn.

UNPAID WAGES

5. The parties agreed at the hearing that Mr Boustouler had worked for 3 days in his last week of work for the Respondent and for which he had not been paid.

6. The Tribunal heard evidence that Mr Boustouler earned £12 an hour and in the 3 days that he had worked he had logged 30 hours of time.

7. In accordance with Article 86 of the Employment (Jersey) Law 2003 (“the Law”) The Tribunal hereby AWARDS the sum of £360 to Mr Boustouler, which sum represents the 3 days pay which is due to him by the Respondent.

HOLIDAY PAY

8. The Tribunal heard evidence from both parties that Mr Boustouler was entitled to 2 weeks holiday a year, which for him was 10 working days.  Mr Gibb confirmed that the Respondent calculated Mr Boustouler’s holidays as .83 days earned per calendar month worked.  Mr Boustouler worked for the Respondent for 7 months.
9. In accordance with article 11 of the Law The Tribunal hereby AWARDS to Mr Boustouler the sum of:
.83 x 7 = 5.61 = 6 days holiday

6 days x 8 hours x £12 = £576
NOTICE PAY

10. Article 56 (2) of the Law requires an employee who has been continuously employed for more than 26 weeks, but under 5 years to give his employer 2 weeks notice of his intention to leave their employment.  The position confirmed that Mr Boustouler’s contract of employment contained the same provision.

11. Mr Boustouler confirmed to the Tribunal that he had not given any notice to the Respondent but had simply walked away from the job.

12. The Tribunal hereby AWARDS the sum of 2 weeks pay to the Respondent in accordance with its rights under the contract of employment it has with Mr Boustouler and also Article 56 (2) of the Law, as follows:

Mr Boustouler earned £480 a week.

£480 x 2 = £960

CONCLUSION

13. The Tribunal noted that the Respondent is required to pay these sums to Mr Boustouler:

· 3 days pay = 

£ 360.00 (unpaid wages)

· 6 days pay =  
£ 576.00  (holiday pay)

        




 £ 936.00  

14. The Tribunal noted that Mr Boustouler is required to pay the sum of £960 to the Respondent by way of notice to terminate his employment which he failed to give.

15. The parties agreed at the Tribunal’s suggestion that these 2 sums be set off each other. Accordingly, in respect of the issues decided upon at this hearing, the Tribunal finds that Mr Boustouler owes the sum of £24 to the Respondent.

16. At the hearing, Mr Gibb agreed to waive payment of this sum by Mr Boustouler to the Respondent, and the Tribunal is grateful to him for this decision.

17. Accordingly, no final order is made by the Tribunal in respect of these issues.

18. The Tribunal notes that Mr Boustouler has requested the Respondent to return his tools to him.  No evidence was heard on this point but if the Respondent is holding Mr Boustouler’s tools, the Tribunal requests that it return them to Mr Boustouler without delay.

Jersey Employment Tribunal

Case Number:  

1701-005/08

Applicant: 


Mr Julio Lucas-Villar

Respondent:


Claymore Trading Limited

Case Summary: 
Unfair dismissal; holiday pay due; Bank holiday pay; unpaid wages.

Hearing on 


23rd June 2008

Before:  
Mrs Nicola Santos-Costa, Deputy Chairman, Mr Mark Therin and Mr Alan Hall, Panel Members.

Representation: 


For Applicant: 

Mrs Andrea Lucas-Villar

For Respondent:
Mr Ian Randall, Employment Tribunal Consultant, Peninsula Business Services Limited.

Witnesses:

For Applicant: 

None
For Respondent:
Mr Nigel Godfrey, Area Manager, Randalls Vautier Limited




Mr Andrew Michalski, Director, Randalls Vautier Limited

Note: The Applicant asked to be referred to as Mr Lucas in these proceedings.

The Facts

1. Mr Lucas was appointed the Manager of the Kings Bar and Brasserie on the 20th January 2003.

2. Kings Bar is operated by Claymore Trading Limited a wholly owned subsidiary of Randalls Vautier Limited (‘Randalls’). Mr Lucas was employed by Claymore Trading Limited but the Tribunal have accepted the evidence of officers and senior employees of Randalls in respect of the circumstances of Mr Lucas’ dismissal.

3. The Tribunal were informed that Randalls was concerned about the trading performance of the Kings Bar due to consistent trading losses from those premises for several years.

4. The Tribunal learned that numerous meetings were held between Mr Lucas and senior managers of Randalls to try and resolve this problem and various solutions were discussed and attempted. The Tribunal has noted that on the 16th May 2007 Mr Lucas was issued with a verbal warning following a meeting held in order to improve his performance as manager of the Kings Bar. The letter from Randalls confirming the items discussed at that meeting sets out numerous matters to be actioned by Mr Lucas. However, in accordance with Randalls’ disciplinary procedure, Mr Lucas appealed against the verbal warning and following consideration of Mr Lucas’ points of appeal, Randalls amended the terms of their verbal warning to Mr Lucas in his favour.

5. The Tribunal heard evidence from Mr Godfrey that following disappointing trading figures for December 2007 by the Kings Bar, Mr Michalski and Mr Godfrey arranged to meet Mr Lucas at the premises on 4th January 2008 to discuss generally the poor performance of the outlet and methods of increasing profits and performance. The Tribunal were informed by Mr Godfrey that during the course of this meeting, much to the surprise of Mr Michalski and Mr Godfrey, Mr Lucas offered to step down as manager. This evidence was disputed by Mr Lucas who said that it was Mr Godfrey who suggested that he and Randalls ‘should go their separate ways’. In any event both parties gave evidence that there followed an amicable discussion about Mr Lucas’ severance package and it was clear from the evidence that both parties envisaged this package to include:

· 3 months salary

· outstanding holiday pay (including by discretion, holiday pay from 2003 in respect of holiday not taken)

· pay for 3 Sunday’s worked in December 2008

· a reference

The Tribunal notes that Mr Lucas’ contract of employment only required him to give two weeks notice to Randalls.

6. At the end of this meeting, Randalls formally appointed the Assistant Manager of Kings Bar as the new Manager and Mr Lucas vacated his office and was required to leave the premises. The Tribunal understands that this is normal practice in the trade.

7. The Tribunal heard evidence from Mr Godfrey that he subsequently put Mr Lucas on ‘suspension’ pending the agreement of the severance package. This meant that Mr Lucas’s salary would continue to be paid during this period. Mr Godfrey said it was his intention that ‘all parties’ should have input into the severance package and there was no ill will surrounding the discussions. The Tribunal were informed that on 7th January 2008, Mr Lucas contacted Mr Godfrey and asked for a reference. Mr Godfrey said to wait until the severance package was agreed. Mr Lucas came into a meeting with Mr Godfrey on 10th January 2008 to discuss the package. Part of the package was a letter of resignation from Mr Lucas. The Tribunal heard from Mr Lucas that, having considered his position, he believed he had been dismissed on the 4th January 2008 and refused to sign the letter of resignation. At the meeting Randalls also asked for the ‘Tronc Book’ maintained by Mr Lucas to be returned to them (see paragraph 8 below), which Mr Lucas failed to do. It is clear to the Tribunal that from this point negotiations between the parties as to the severance package stalled, although Mr Lucas remained on full pay.

8. The Tribunal heard evidence from all the parties regarding the ‘Tronc Book’. It appears that a ‘tronc’ is a traditional method of collecting tips and then distributing them which relies entirely on the Manager’s discretion. The Tribunal understands that this is not a system used by Randalls although it was allowed to be used by Mr Lucas at the Kings Restaurant because Mr Lucas believed it incentivised the staff. Apparently, when Mr Michalski agreed to allow Mr Lucas to use this system in 2003, he required Mr Lucas to keep a written note of the tips received and the manner in which they were distributed in return for agreeing to implement the tronc system. The Tribunal heard different accounts about the tronc book. Mr Lucas was clear that he was never issued with a book in which to write down this information, and it was obvious to the Tribunal from the evidence that no records had been kept of the ‘tronc’ in any form. Also Mr Lucas had been told that Randalls wanted him to keep a tronc book in order to satisfy any queries from the Income Tax or Social Security Departments, and Mr Lucas considered that in his opinion tips are not discloseable information to those authorities, so he did not need to keep a record. The Tribunal heard that Randalls had assumed that as Mr Lucas was an experienced restauranteur their instruction was being complied with and as there were no queries about the ‘tronc’ during Mr Lucas’ management, Randalls had no cause to inspect the book. However, following Mr Lucas’ departure as Manager, Mr Godfrey received complaints from certain members of staff about the distribution of the ‘tronc’ during November and December 2007 and he wanted to investigate the matter. Accordingly Randalls now required sight of the tronc book. The Tribunal heard that Mr Godfrey discovered that it appeared that £1,440 of tronc had been collected in November and December but only £440 had been distributed to staff by Mr Lucas, which was in Mr Godfrey’s opinion, an unfair distribution. Mr Godfrey confirmed to the Tribunal that Mr Lucas did not know of this investigation or the significance of Randalls’ request for the tronc book.

9. The Tribunal were informed that Mr Lucas was subsequently asked for the tronc book by letter on the 14th January 2008 and then told in writing on the 6th March 2008 to produce it by 13th March 2008 or face possible disciplinary action. Mr Lucas complained to the Tribunal that Randalls had a ‘fascination’ with the tronc book. The Tribunal notes that during this period Mr Lucas remained on his full salary, and when Mr Lucas’ bank account details changed, he informed Randalls on 4th February 2008 indicating his expectation of payment for March 2008.

10. The Tribunal were informed that when Mr Lucas failed to produce the tronc book by 13th March 2008, as required, Mr Godfrey, Mr Michalski and Mr David Le Quesne (Chairman of Randalls) met on the 17th March 2008 and it was agreed they would give it a few more days and then, if no response was received from Mr Lucas, take action ‘to draw a line under the matter’. Mr Godfrey informed the Tribunal that he considered that the ‘saga had gone on long enough’.

11. Mr Lucas did not submit the tronc book as required and on the 26th March 2008, Mr Godfrey wrote to Mr Lucas in the following terms:

‘Despite numerous requests the ‘tronc book’, which was supposed to be provided to the company by the 13th March 2008, has not been received… and this leaves us with the view that either you did not complete such a required document or you are not willing to part with it.

… Following our thorough investigation and correspondence in these allegations [that the tronc received in November and December 2007 was improperly distributed amongst the staff] the Company has no alternative but to consider this as potential gross misconduct. As you are not willing to engage with the Company any more we have had to hold a disciplinary meeting in your absence. Without any evidence to contradict the information gathered … we are left with the conclusion that you have not kept the required records of tronc income. It also appears that you have kept a disproportionate amount of this income for yourself instead of distributing it amongst staff who are entitled to a share. As a result we find the charge of Gross Misconduct to be upheld and we are terminating your employment from today’s date without notice or pay in lieu.

… You have the right of appeal against our decision – any such appeal should be put in writing to [                 ], within seven calendar days of this letter’.

12. The Tribunal were informed that following the issue of this letter, Mr Lucas did not receive a payment in respect of salary for March  or any payment in respect of the holiday pay outstanding since 2003 that he had requested or for the Sundays’ he had worked in December 2007.

13. The Tribunal has noted these additional points in respect of this claim, all of which are relevant to this decision:

a) On the 17th January 2008 Mr Lucas complained to the Jersey Employment Tribunal that he had been unfairly dismissed by Randalls, that he was owed holiday pay since 2003, that he was owed monies in respect of bank holidays he had worked and that he was owed salary in respect of three Sundays he had worked in December 2007.

b) Randalls responded to Mr Lucas’ JET 1 Form by filing its JET 2 Form on 19th February 2008 denying these claims,

c) Neither Mr Lucas nor Randalls asked for an interim hearing to be held regarding the Effective date of Termination of Mr Lucas’ employment or in respect of the admissibility of his claim for holiday pay,

d) Once Mr Lucas lodged his JET 1 he did not respond to any correspondence received from Randalls in this matter apart from to state that ‘as you are aware this matter is now in the hands of the Jersey Employment Tribunal’. However in response to the Randalls letter dated 26th March 2008 which dismissed him for Gross Misconduct, Mr Lucas added to his standard response that he stressed that he was sure that Randall’s were aware that he had ‘been willing to engage with the Company in dialogue through [JACS]’.

e) Mr Lucas did not appeal against Randalls’ decision to dismiss him for Gross Misconduct.

f) Mr Lucas told the Tribunal that he followed JACS’ advice in not entering into any correspondence with Randalls following the issue of his Form JET 1, and that he thought they were acting on his behalf.

g) The parties could not agree upon the start date of Mr Lucas’ employment. Randalls said it was the 20th January 2003 in accordance with Mr Lucas’ letter of appointment but Mr Lucas felt is was earlier.

14. This claim presents a number of points and the Tribunal held an Interim Hearing before it heard the evidence in respect of the unfair dismissal and other claims, in order to establish Mr Lucas’ effective date of termination (EDT) and the commencement date of Mr Lucas’ employment which was also in dispute by the parties.

15. The Tribunal heard evidence which is described above and on the basis of that evidence found as follows:

THAT on the 4th January 2008, Mr Lucas was removed as the Manager of the Kings Bar but remained as an employee of Claymore Trading Limited until 26th March 2008, the date on which he was given immediate notice by Randalls, the owners of Claymore Trading Limited.

THAT the EDT of Mr Lucas’ employment with Claymore Trading Limited in accordance with article 63(1)(a) of the Employment (Jersey) Law 2003 (‘the Law’) is the 26th March 2008.

THAT the commencement date of Mr Lucas’ employment with Claymore Trading Limited was 20th January 2003 in accordance with the letter of appointment issued to Mr Lucas by Randalls which was dated 14th January 2003 and acknowledged by Mr Lucas, and which was produced to the Tribunal in evidence.

16. The Tribunal’s decision in respect of the matters stated above was delivered to the parties at the hearing.

The Tribunal has looked at the other aspects of Mr Lucas’ claim in turn.

Unfair Dismissal

The Law

17. Article 61 of the Law states as follows:

 (1)     An employee shall have the right not to be unfairly dismissed by his employer.

18. Article 64 of the Law deals with the general principles to be applied when assessing the fairness of a dismissal.

Article 64(1) states as follows

(1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

19. Article 64(2) states that a reason shall fall within this paragraph if it:

(b) relates to the conduct of any employee.

20. Article 64(3) does not apply in this case.

21. Article 64(4) of the Law sets out the role of the Tribunal in determining the fairness or not of a dismissal.  It states as follows:

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

22. The Tribunal were informed by Randalls that the reason why they dismissed Mr Lucas was because of his conduct.  In short, Randalls were unhappy that no tronc book or other form of record had been kept by Mr Lucas despite their instructions to him.  Further, Mr Godfrey’s investigations upon receiving complaints from staff indicated that the tronc collected in November and December 2007 had not been allocated to staff in a fair manner and that a large amount of such monies remained unaccounted for, which Randalls had concluded had been retained by Mr Lucas.  Randalls believed that such retention was disproportionate to the amount of tronc actually shared amongst other staff members. Randalls believed such conduct to amount to Gross Misconduct resulting in immediate termination of Mr Lucas’ contract of employment.

23. The Tribunal did not hear any evidence regarding the conduct of the investigation of the distribution of the tronc monies by Mr Godfrey or hear any evidence from the employees of the Kings Bar that he said he spoke to and on which he relied in reaching his decision.  However, the Tribunal is satisfied from evidence given on oath by Mr Godfrey that he did receive complaints from employees about the distribution of the tronc and that he did conduct an investigation into those complaints.  The Tribunal believes Mr Michalski’s evidence that he instructed Mr Lucas to keep a ‘tronc book’ or set of records when he gave permission for this system to be used in 2003 and the Tribunal believes that Randalls, on behalf of Claymore Trading Limited had a genuine and reasonable belief that Mr. Lucas had acted improperly in relation to the November and December 2007 tronc monies, and that it had carried out a reasonable amount of investigation into the matter before reaching its conclusion that Mr Lucas was guilty of misconduct.

24. The Tribunal is satisfied for the purpose of Article 64(1) of the Law that the reason for Mr Lucas’ dismissal was his misconduct.

25. The Tribunal has next considered whether it was reasonable for Randalls to treat Mr Lucas’ misconduct as a sufficient reason to dismiss him, “in the circumstances (including the size and administrative resources of Randalls undertaking)”.  This test is often referred to as whether an action falls within the range of reasonable responses from a reasonable employer.

26. On the face of it, Randall’s decision to dismiss Mr Lucas for such misconduct seems quite fair and reasonable.  However, the Tribunal is concerned that in this case, there has been a failure to follow a fair procedure in the decision to dismiss Mr Lucas from his employment.  The Tribunal is very concerned that between its letter of the 6th March 2008 (instructing Mr Lucas to return the tronc book by 13th March 2008 or face possible disciplinary action) and its letter of 26th March 2008 dismissing Mr Lucas with immediate effect because of his perceived gross misconduct, Randalls made no effort to contact Mr Lucas to inform him of the disciplinary action he was facing or to present the evidence against him and hear his side of the story.  The Tribunal is aware that Mr Lucas had failed to respond to any of the correspondence sent to him by Randalls after 17th January 2008 (other than to point out that the matter was in the hands of the Tribunal) and the Tribunal can understand that this would be very frustrating.  However, in all but the most exceptional cases the Tribunal would expect to see at least 3 stages in disciplinary proceedings:

· The employer must describe in writing to the employee the alleged conduct which has lead the employer to contemplate disciplinary action, and send such statement to the employee with an invitation to attend a meeting and discuss the matter.

· The employer must hold a meeting with the employee to discuss the matter, and

· The employee must be given the opportunity to appeal against the decision made.

27. The Tribunal is alarmed that Randalls investigated the complaints against Mr Lucas and then decided to sack him on the basis of that information without ever seeking an explanation or excuse for such conduct from Mr Lucas.  There are of course cases where it is not necessary to hold a hearing to discuss an employee’s misconduct, but these cases are exceptional.  This case is not one of those.  Randalls informed Mr Lucas of the case against him in the letter of 26th March 2008, which also informed him of his dismissal.  

28. The Tribunal notes that the letter of 26th March 2008 contained a right of appeal against the decision, but the Tribunal considers that, in the circumstances, such appeal would have had to have taken the form of actually hearing the case against Mr Lucas and was not really an appeal at all.  However, Mr Lucas had nothing to fear from using such appeal as he had overturned aspects of the verbal warning given to him by his appeal in June 2007, so he knew the system worked.  In any event, Mr Lucas chose not to appeal, and that was his decision.

29. The Tribunal notes that Randalls employs over 600 employees in Jersey and is a major employer in the Island.  Both Mr Michalski and Mr Godfrey admitted to the Tribunal that they are confident in dealing with staff.  The Tribunal notes that Randalls outsources its HR function to a UK firm, Peninsula Business Services Limited, which provides 24 hour advice to its clients.  The Tribunal assumes that Randalls did not contact them for advice at all stages in this matter.

30. In conclusion, the Tribunal finds that Mr Lucas was dismissed because of his alleged misconduct.  The allegations of misconduct were reasonably investigated by Randalls and it appears that Randalls drew a reasonable conclusion from its findings.  However, it was not imperative that Mr Lucas be removed from employment immediately – he was already on suspension and not in contact with any more tronc money – so there was no reason why Mr Lucas could not have been given notice of these allegations and invited to a meeting, duly held, to discuss the matter.  If Mr Lucas had decided to send what had become his standard response, that he did not wish to engage with Randalls because the matter was before the Employment Tribunal, then at least he would have been given an opportunity to know the case against him and Randalls could then have proceeded in his absence and without complaint from the Tribunal.  Randalls is a major island employer with a professional HR function, so the Tribunal expects a high standard of conduct from such employers.  The Tribunal notes that Mr Lucas had refused to engage with Randalls in the weeks leading up to his dismissal, and that Randalls did offer a right of appeal against his dismissal.  The Tribunal is also mindful that the conduct in question involves allegations of impropriety, but an employee’s right to be informed of the reasons for his dismissal and to present a case against them or in mitigation is fundamental to fair practice.  The right to be heard is so important that in this case it outweighs Randalls’ suggestion that they were certain of their case against Mr Lucas.  The members of the Tribunal have discussed this matter at length and by a majority decision has determined, in accordance with equity and the substantial merits of this case that, on balance, Mr Lucas was unfairly dismissed by Randalls on the 26th March 2008.

Award

31. In accordance with Article 77 of the Law, the Tribunal makes an award of compensation in accordance with the Employment (Awards) (Jersey) Order 2005.

Mr Lucas was employed by Randalls for 5 years and 2 months.  Accordingly, Mr Lucas is hereby awarded the sum of 26 weeks pay by way of compensation.

Mr Lucas earned £398.08 per week.

£398.08 x 26 weeks = £10,350.08
Holiday Pay

32. Mr Lucas also made a claim in respect of Holiday pay which he said was due to him from 2003 in respect of holidays granted and not taken by him.

33. Mr Lucas’ contract of employment states that, “annual leave … must be taken during the appropriate holiday year, which is from January to December”.

34. The Tribunal accepts Randall’s assertion that it was willing to pay such sum as a gesture of goodwill when the severance package was being negotiated, but that it had no contractual obligation to make such holiday payment.  Accordingly, Mr Lucas’ claim in respect of untaken holiday leave in 2003 is hereby struck out.

Bank Holiday Pay

35. Mr Lucas complained that he had not received extra payment or a paid day off in lieu in respect of the Bank Holidays he worked at the Kings Bar.  Randalls contended that they were fully aware of their obligations to their employees in this regard and that no sums remained outstanding to Mr Lucas.  The Tribunal heard no evidence from Mr Lucas on this matter and hereby strikes out this claim.

3 Days Unpaid Pay

36. Mr Lucas claimed that he was owed 3 days pay in respect of the Sunday’s he had worked during December 2008.  Randalls admitted that this sum was due to be paid to Mr Lucas.

37. In accordance with Article 86 of the Law, the Tribunal HEREBY AWARDS 3 days pay to Mr Lucas which is £199.04
Schedule of Awards

1. Unfair Dismissal Award

£10,350.08

2. 3 days pay



£     199.04

£10,549.12

Jersey Employment Tribunal

Case Number:  

2703-027/08

Applicant: 


Mrs Susanna Da Silva
 

Respondent:


Alfonso Catering Meats Limited

Case Summary: 

Unpaid Wages, Holiday Pay

Hearing on 


8th July 2008

Before:  


Nicola Santos-Costa

Representation: 


For Applicant: 


Mrs Da Silva did not appear

For Respondent:

Mrs Isabel Cerca, Company Secretary

Witnesses:  


None

The Facts

1. Mrs Da Silva worked as a shop assistant for the Respondent for the period 14th January 2008 to 21st March 2008.  On 3rd March 2008, Mrs Da Silva was given 2 weeks notice by the Respondent, effective from the 7th March 208.  On 4th March 2008, Mrs Da Silva was signed off sick for one week by her doctor and again on 11th March 2008 until 21st March 2008.  Accordingly, Mrs Da Silva did not work for the Respondent during the period of her notice.

2. Mrs Da Silva was paid by the Respondent for her work on 3rd March 2008 and for one day’s holiday earned during her employment, as her final wages.  Mrs Da Silva complained to the Tribunal in a JET1 filed on 27th March 2008 that: 

· She was due 2 week’s wages in respect of her notice period.

· She was due 1 week’s wages which the Respondent had kept ‘in hand’ from the commencement of her employment.

· She was due more holiday pay.

3. The Deputy Chairman has considered each of these points in turn and has come to the decisions stated below.  It is noted that Mrs Da Silva had informed the Tribunal Secretary that she did not think she could get the time off work to attend the Tribunal hearing, but she had not indicated that she wished to withdraw her complaints.  Accordingly, the Deputy Chairman has used the information contained in Mrs Da Silva’s form JET1 as the evidence of her case.  Mrs Cerca presented the evidence of the Respondent.

Unpaid wages during notice period

4. The Deputy Chairman noted that Mrs Da Silva’s contract of employment states that “sick days/absence are not paid”.  Mrs Cerca confirmed that the Respondent’s employees are required to claim sick pay directly from Social Security.

5. The Deputy Chairman noted this provision and the copies of the 2 sick notes covering the 2 week period of Mrs Da Silva’s period of notice and HEREBY ORDERS that Mrs Da Silva’s claim in respect of unpaid wages during her notice period is struck out.

Unpaid Wages due to a ‘week in hand’ being retained by the Respondent

6. The Deputy Chairman received copies of each of Mrs Da Silva’s wage slips for the period that she worked for the Respondent.  These were attached by Mrs Da Silva to her form JET1.  Mrs Cerca explained that the Respondent always paid its wages 2 weeks behind because it took a week to obtain all the information about the hours worked by an employee for the Respondent.  Accordingly, Mrs Da Silva’s first wages earned in the week commencing 14th January 2008 were paid to her in the week commencing 27th January 2008.  This happened all through her employment and Mrs Da Silva’s final pay in respect of the 3rd March 2008 was paid to her on the 16th March 2008.  the Deputy Chairman is satisfied that Mrs Da Silva is not owed any wages by the Respondent and HEREBY ORDERS that this part of Mrs Da Silva’s claim is struck out.

Holiday Pay

7. The Deputy Chairman noted that Mrs Da Silva’s contract of employment states that her holiday entitlement was “one day holiday for each month worked”.  Mrs Cerca explained that the Respondent had paid Mrs Da Silva one day’s pay as holiday because she had only worked for one complete calendar month.

8. The Deputy Chairman pointed out the provisions of article 11 (1)(a) of the Employment (Jersey) Law 2003 (“the Law”) which states as follows:


 (1)     Subject to paragraphs (3) and (6), an employee shall be entitled in each leave year –

(a)     to a period of leave of 2 weeks or to such other period as may be specified in a relevant agreement, whichever shall be the longer; and

9. Mrs Cerca confirmed that Mrs Da Silva worked a 6 day week, so for her, 2 weeks holiday was 12 days.

10. The Deputy Chairman noted that Mrs Da Silva worked for the Respondent for 10 weeks (including her notice period).  Accordingly, she had accrued to the right to 2 days holiday during this period.  It is noted that the Respondent had already paid 1 day’s holiday to Mrs Da Silva, with a value of £48, being 8 hours work, paid at £6.00 per hour.  There was some discussion of paying the second day at a lesser rate but it is appropriate that the second day matches the first day of holiday.   Accordingly, it is HEREBY ORDERED that the Respondent pay to Mrs Da Silva the sum of £48.00 being a sum equal to one day’s holiday.

Jersey Employment Tribunal

Case Number:  

1712-206/07

Applicant: 


 Mr John Anderson

Respondent:


Agent Design Limited

Case Summary: 

Unfair Dismissal, Notice Pay, Bonus Payment

Hearing on 


10th July 2008

Before:  


Mrs Nicola Santos-Costa, Deputy Chairman

Representation: 



For Applicant: 


Mr Anderson did not appear

For Respondent:

Mrs Elaine Feltham, Sales & Marketing Manager

Witnesses:


None

Facts

1. The Applicant was employed as an Internet Customer Service Advisor by the Respondent from 23rd October 2006 to 5th December 2007.

2. On 23rd February 2007, Mr Anderson was given a verbal warning by the Respondent for failing to inform his line manager of his intended absence from work in accordance with his contract of employment.

3. On 13th June 2007, Mr Anderson was given a final written warning for again failing to notify his line manager of his absence from work.

4. Both warnings were issued to Mr Anderson following disciplinary hearings held in his presence and both warnings were acknowledged by him in writing.

5. On 3rd and 4th December 2007 Mr Anderson again failed to attend without reason and his managers were unable to contact him.  On 4th December 2007, a letter was hand delivered to Mr Anderson’s home by the Respondent inviting him to attend a disciplinary hearing on 6th December 2007.  Mr Anderson in fact attended work on 5th December 2007 and at a disciplinary meeting held that day to review his unauthorised absence, Mr Andersen was sacked.  The Respondent considered that Mr Anderson was in breach of the final written warning issued to him on 13th June 2007, referred to in paragraph 3 above.

6. Mr Anderson was paid to the end of December by way of notice.  The Respondent deducted 4 days pay that it considered that Mr Anderson owed to it in respect of the unauthorised leave that he had taken at the beginning of that month.

7. Mr Anderson filed a complaint to the Jersey Employment Tribunal on 17th December 2007 that he believed he had been unfairly dismissed from his position, that he had not received the notice pay due to him and that he should have received a bonus in respect of the work he had done for the Respondent.  The Respondent rebutted these complaints in full.  The Tribunal has looked at each of these claims in turn.

8. It is noted that Mr Anderson did not attend the Tribunal hearing.  Following an attempt to schedule this hearing for an earlier date, Mr Anderson had indicated to the Tribunal Secretary that he would not be attending a hearing of his case.  The Tribunal Secretary sent to him a notice by which Mr Anderson could formally withdraw his complaints to the Employment Tribunal.  To date, Mr Anderson has failed to submit this notice and also failed to attend the hearing of his case.  The Tribunal was therefore relied upon the information contained in Mr Anderson’s form JET1 as evidence of his complaints against the Respondent.  Mrs Feltham gave evidence on behalf of the Respondent.

Unfair Dismissal

9. In accordance with article 61 of the Employment (Jersey) Law 2003 (“the Law”) an employee has the right not to be unfairly dismissed by his employer.

10. Article 64 of the Law deals with the general principles to be applied when assessing the fairness of a dismissal.  Article 64 (1) states as follows:

(1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

11. Article 64 (2) states that a reason shall fall within this paragraph if it:

(b) relates to the conduct of any employee.

12. Article 64 (3) does not apply in this case.

13. Article 64 (4) sets out the role of the Tribunal in determining the fairness or not of a dismissal.  It states as follows:

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

14. The Deputy Chairman sitting alone, on hearing the evidence of the Respondent and taking into account the contents of Mr Anderson’s form JET1 is satisfied that Mr Anderson was dismissed because of his conduct, in that he took unauthorised leave from work on the 4th and 5th December 2007.  Further, the Deputy Chairman, on hearing and considering all the evidence available, including having sight of the verbal warning issued to Mr Anderson on 23rd February 2007 and the written warning issued to Mr Anderson on 13th June 2007, is satisfied that in all the circumstances the Respondent acted reasonably in treating such conduct as sufficient reason for dismissing Mr Anderson from his employment.  The Deputy Chairman considers that the Respondent took all reasonable steps to warn Mr Anderson that his persistent unauthorised absences were not acceptable and that Mr Anderson was fully aware of the nature and importance of the disciplinary proceedings taken against him.  The Deputy Chairman notes that the Respondent is a small employer, employing only 7 people, and the absence of a member of staff causes inconvenience to the Respondent.  Accordingly, in all the circumstances, the Respondent acted reasonably in its treatment of Mr Anderson, and the Deputy Chairman hereby finds that Mr Anderson was not unfairly dismissed.

Notice

15. It is noted that Clause 12.2 of Mr Anderson’s contract of employment required the Respondent to give to Mr Anderson “one month’s notice in writing”.  Mr Anderson had complained that he had not received his notice.

16. The Deputy Chairman notes that Mr Anderson was dismissed on 5th December 2007, and he was paid to the 31st December 2007.  However, as Mr Anderson was required to be given one month’s notice of termination of his employment, his notice should not have expired until midnight on 4th January 2008.  Accordingly, Mr Anderson received notice which was 4 days short of the full amount.  The Deputy Chairman notes that the Respondent deducted the unauthorised leave taken by Mr Anderson prior to his dismissal from his final wages, so it is not necessary to set off these days from the 4 days due to Mr Anderson.

17. The Deputy Chairman was informed that Mr Anderson earned £40.91 gross a day.  In accordance with article 86(1) of the Law, Mr Anderson is hereby awarded the sum of £40.91 x 4 days, being £163.64 in respect of contractual notice remaining due to him.

Bonus

18. Mr Anderson had claimed for a Christmas bonus in 2007 on the basis that he had received a £700 bonus in 2006.  The Deputy Chairman heard from Mrs Feltham that no one was entitled to a bonus and all such payments were discretionary, and that in fact, no employees had received a bonus in 2007.

19. The Deputy Chairman confirmed that there was no contractual entitlement to a bonus by Mr Anderson and in the circumstances, Mr Anderson’s claim for a bonus payment is hereby struck out.

Schedule of Awards

1. Balance of contractual notice due - 4 days pay =


£163.64
Jersey Employment Tribunal

Case Number:  

1404-035/08

Applicant: 


Mr C Goncalves Soares 

Respondent:


Madeira Bistro, Mrs Rita Victor

Case Summary: 

Unfair Dismissal and Payment of Wages

Hearing on 


15th July 2008

Before:  


Mr David Le Quesne, Chairman

Representation: 


For Applicant: 


Mr C Goncalves Soares

For Respondent:

The Respondent did not appear

Witnesses: 


None

Mr Soares appeared to be unable to understand sufficient English to be able to respond to questions, so the secretary to the Tribunal found the Manager of a cafe, Mr. Joseph Martins, who agreed to assist.

Upon questioning, Mr Soares said that his employer was Mrs Victor, rather than a company, as far as he knew. 

Mr Soares confirmed the amount which he was claiming, and the Chairman made the ORDER that Mrs Rita Victor shall pay to Mr Soares 

a) £218.00 in respect of notice pay, and 

b) £708.00 for the shortfall on wages over six weeks, when Mr Soares was paid only £100.00 per week, instead of his full pay, total = £926.00.

Jersey Employment Tribunal

Case Number:  

0702-015/08

Applicant: 


Ms Maria Teixeira

Respondent:


Next Retail Limited

Case Summary: 

Application to strike out claims

Hearing on 


21 July 2008

Before:  


Mrs N Santos-Costa, Deputy Chairman,





Mr Mark Therin and Mr Alan Hall, Panel Members.





Representation: 


For Applicant: 


Ms Teixeira failed to appear

For Respondent:

Mr Mathew Cook, Mourant

Witnesses:


None

1. On 7th February 2008 Ms Teixeira filed a form JET1 at the Jersey Employment Tribunal in which she claimed that she had been unfairly dismissed by her former employers Next Retail Limited (“Next”).  She also made a claim in respect of non-payment of a bonus due to her.  Next filed a form JET2 rebutting both these claims in full on 15th May 2008.  A copy of this form was sent to Ms Teixeira.

2. On the 16th June 2008, a notice was sent to both parties by the Tribunal Secretary informing them that the 21st July 2008 had been set as a hearing date for this case.  The parties were asked to confirm attendance on this date.  Ms Teixeira failed to do this.  On 7th July 2008, a notice was sent by the Tribunal Secretary to Miss Teixeira asking her to confirm her attendance at the hearing by 15th July 2008  Miss Teixeira failed to respond.  On 16th July 2008, the Tribunal Secretary sent a summons to Miss Teixeira requiring her to attend the hearing on 21st July 2008 or file a form on withdrawal of complaint before the hearing date.  Again, Miss Teixeira failed to respond.

3. On 21st July 2008, Miss Teixeira failed to attend the Tribunal’s offices for the hearing of her complaint.  At 9:28am the Tribunal Secretary contacted Miss Teixeira by telephone whereupon she confirmed that she was not going to attend the hearing and that she “did not wish to pursue the application”.  This information was passed to the Respondent’s lawyers.

4. The Tribunal was convened and Mr Cook on behalf of Next made an application that Miss Teixeira’s complaints against Next be struck out due to Miss Teixeira’s failure actively to pursue her claim.  The Tribunal approved Mr Cook’s application.

5. IT IS HEREBY ORDERED that Miss Teixeira’s complaints that she was unfairly dismissed by her former employer Next Retail Limited and that she was not paid a bonus due to her under her contract of employment be STRUCK OUT with immediate effect due to Miss Teixeira’s failure to pursue those complaints.

Note: 
The Tribunal notes that the Respondent had fully prepared its response to Miss Teixeira’s complaints and also attended the Tribunal Hearing, which takes time and incurs expense. The Tribunal further notes that the Respondent has fully complied with the Tribunal process at all stages. However the Tribunal is unable to award costs in favour of the Respondent in this matter.

Jersey Employment Tribunal

JUDGMENT

Case Number:  

2804-043/08
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Respondent:


Jersey Specsavers Limited t/a Specsavers
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Unfair dismissal (misconduct), unpaid notice pay

Hearing on 
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Mr Nigel Crawley, Director

Witnesses:

For Applicant: 


Miss Sylvia Kelly
For Respondent:

Mr Nigel Crawley





Mrs Susan Crawley

The Facts

1. Miss Kelly was employed by the Respondent (‘Specsavers’) on the 15th September 2003 as an Optical Assistant. Miss Kelly was suited to the work and within a few months was given a pay rise and designated a ‘Senior’ Optical Assistant.

2. The Tribunal were informed that Specsavers is a franchise operated on behalf of a Guernsey company of a similar name. Mr Nigel Crawley is the franchise holder and is an Optometrist and also the director of the Jersey Company. Mrs Susan Crawly, his wife, is a Dispensing Optician and also the staff supervisor, responsible for the general operation of the business and the payment of wages. The Tribunal heard that Specsavers employed 12 staff comprising 7 full time staff, 2 part time staff, 2 laboratory staff, and Mr Crawley as the Optometrist. The shop is open 6 days a week and these members of staff covered the store opening hours by shifts. The Tribunal heard that Specsavers is a very busy store.

3. The Tribunal were informed by all parties that Mr Crawley is in favour of a uniform approach to the operation of his business and regularly drafts rules or sets of procedures setting out how staff members must deal with certain situations at work, for example when discussing contact lenses with clients, making appointments for clients etc. These procedures are called ‘protocols’ by Mr Crawley, and are regularly updated by him. The protocols are issued to staff who are required to sign to state that they have received them. Over time a large number of protocols had built up and at Miss Kelly’s suggestion a file containing these up to date documents was kept on the shop floor. The Tribunal also heard that on a Wednesday morning between 9 and 9.30am, a staff meeting would be held at which current training issues were discussed and direction given as necessary by Mr Crawley.

4. The Tribunal heard in evidence that Miss Kelly was given a contract of Employment (‘the Contract’) and also received a copy of the Staff Handbook (‘the Handbook’), which by reference formed part of Miss Kelly’s terms and conditions of employment. Specsavers also published a Staff Guide to Discipline and Appeals (‘the Staff Guide’) which was expressed in the Contract to be outside the terms of Miss Kelly’s terms and conditions of employment. Miss Kelly maintained throughout the hearing that she had not received a copy of the Staff Guide although Mr & Mrs Crawley disputed this evidence. Mr & Mrs Crawley maintained that a copy had been given to Miss Kelly during her employment and in any event a copy was available for her to inspect in the company’s office. Miss Kelly was supplied with a copy of the Staff Guide before the hearing by the Respondent via JACS.

5. The Tribunal were informed that on the 16th March 2006 Miss Kelly was given a verbal warning by Mr Crawley following an incident that Mr Crawley concluded projected a failure to serve the business’ customers in the manner he would wish. The verbal warning was expressed to last for 6 months and to constitute, ‘the first stage of the disciplinary procedure’. Miss Kelly said that she thought she was being ‘told off’ at the time, and did not realise that she was being given a verbal warning, and if she had known this fact, she would have disputed it. Mr Crawley disputed this evidence and said the procedure was explained to her.

6. The Tribunal heard that after that incident all went well until the 22nd February 2008 when Mr Crawley saw Miss Kelly attempting to repair a pair of spectacles on the shop floor. This was strictly against a protocol which Mr Crawley had prepared some time before and which had been issued to all staff. This protocol said that in order to avoid damage to the spectacle lenses or to the frames, all repairs were to be sent to the Specsavers’ laboratory for repair, although the managers retained some discretion for making repairs if they saw fit. Mr Crawley was very cross about this breach of rules and issued a written warning to Miss Kelly about this incident on 27th February 2008. As Mr Crawley had witnessed the breach himself, he saw no reason to investigate the matter further and issued the warning without meeting Miss Kelly to discuss the matter. Miss Kelly gave evidence that she thought a written warning for this matter to be too harsh and that a verbal warning would have been more suitable.

7. The Tribunal heard evidence from Mr and Mrs Crawley that on their return to work from holiday in August 2007, they were informed by their manager that the shop’s tills had been short during their absence. They took advice from the Specsavers’ HQ in Guernsey who suggested a number of ways to prevent this happening again, most of which were already in operation by them in Jersey. However following this advice they decided to remove the ’no sale’ access to the tills from all staff except managers (and one staff member who was responsible for cashing up). This meant that the tills could not be opened by their junior staff members unless a cash sale was being rung through. Following this change, Mrs Crawley said that there were no more errors in the till which could not be explained.

8. Miss Kelly told the Tribunal that she was given no warning that her till access had been changed and that she could no longer perform ‘no sales’ to open the till drawer. She said that when she discovered this change in December 2007 she queried it with Mr Crawley who told her it was ‘an IT problem’ and to speak to Mrs Crawley about it. Miss Kelly said that she didn’t query the continued situation as she knew IT problems could ‘take time to sort out’. Miss Kelly was clear in her evidence that she was given no instruction regarding her use of the tills or access to them and carried on doing her job as before. The evidence heard from Mrs Crawley was contradictory in that she said that on discovering the different access given to her, Miss Kelly complained to her, then to Mr Crawley and then to the managers (who did not have the authority to reinstate her access). Mrs Crawley said she explained why she had tightened security and that, ‘as there was a manager on duty at all times there was no need for anyone else to have full access’.

9. On the 27th February 2008 a customer came into the shop with a query which necessitated Mrs Crawley having to go through the till receipts to see who had served this particular customer. Mrs Crawley undertook this task on the 29th February 2008 and found the necessary information but also discovered that on the 23rd February 2008, Miss Kelly had rung up a ‘1p sale’ through the till. Mrs Crawley could not understand the need for this action by Miss Kelly and on her next available day, 3rd March 2008, settled down to check if this had happened before. Miss Kelly was asked to attend an investigative meeting about this matter with Mrs Crawley on the next day, 4th March 2008. At this point Mrs Crawley only knew about the 1p sales made by Miss Kelly on 23rd February 2008 and the 28th February 2008 which she had also found. The Tribunal heard at that meeting Miss Kelly said that she had opened the till on the 28th February 2008 to give change for a sale which she had made 4 minutes earlier. When questioned by Mrs Crawley, Miss Kelly said that she had used the ‘1p sale’ in order to open the till perhaps 3 times over the months since she had not been able to use the ‘no sale’ code to open the till. Miss Kelly explained to the Tribunal that her job involved getting change for both tills as required and also posting letters for the managers and the stamps were kept in the tills. Miss Kelly told the Tribunal that she was getting on with her job exactly as before and made no attempt to hide the ‘1p access’ to the till drawer. At the end of the meeting Mrs Crawley made a note of the points discussed and asked Miss Kelly to sign it, which she refused to do until another meeting was held on the 7th March 2008 between Mr Crawley and Miss Kelly. At that meeting, Miss Kelly volunteered that on reflection she thought she had opened the till using the ‘1p sale’ perhaps 10 times, not 3 times and again in the ordinary course of her work. Mr Crawley said that he pointed out that her failure to follow protocol had led to disciplinary procedures in the past and Miss Kelly accepted that she did not have authority to open a till other than to accept a cash sale. However Miss Kelly disputed this conversation and refused to sign the minutes of that meeting when they were presented to her on the 8th March 2008 by Mrs Crawley, stating that she was not in receipt of any disciplinary documents and knew nothing of the disciplinary procedure because she did not have the Staff Guide. Miss Kelly pointed out that furthermore the verbal warning given to her on the 16th March 2006 had expired and she was not in receipt of the written warning of the 27th February 2008.

10. On the 7th March 2008 Mr Crawley updated the protocols in force at Specsavers to warn, inter alia, that, ‘persistent lapses of protocol can result in termination of contract’, and also regarding such matters as use of the telephone whilst at work and the amount of staff cover required on the shop floor. This update did not mention the proper use of the tills.

11. On the 8th March 2008 Miss Kelly was called to a meeting to discuss the new protocols (above) with Mrs Crawley and also to discuss the minutes of Miss Kelly’s meeting with Mr Crawley on the 7th March 2008 as well as to discuss further her use of the ‘1p sale’ to open the till drawer. Miss Kelly asked for one of the laboratory staff to be present at the meeting, which was agreed to by Mrs Crawley. The Tribunal were informed that Miss Kelly again asked for a copy of the Staff Guide and Mrs Crawley said that this would be made available to her. Mrs Crawley gave evidence to the Tribunal that she felt ‘dismayed and disappointed’ that Miss Kelly had got around the ‘no sale’ bar to her by using the ‘1p sale’, and that whilst she had no evidence that Miss Kelly had stolen from Specsavers (and to this day, makes no allegations in this regard), she had simply ‘lost trust in her’. Mrs Crawley’s investigations of the till receipts showed that in the previous 3 months, Miss Kelly had used the ‘1p sale’ technique a maximum of 15 times , only 2 of which could be said to reflect a previous cash sale. Mr Crawley gave evidence that they had not noticed any other members of staff using 1p sales to open tills and can only assume that they had asked a manager to open a till for them which was the correct procedure. Miss Kelly said that sometimes the shop was extremely busy and it was not possible to interrupt a manager in order to open the till to get change. Mrs Crawley disputed this evidence entirely.

12. Mrs Crawley informed the Tribunal that she felt the truth was coming out ‘very, very slowly’ and that further investigation into the matter was needed. Mrs Crawley informed Miss Kelly of this fact at their meeting and suggested that a disciplinary meeting be held. Subsequent to this meeting, Miss Kelly was given a copy of her out of date verbal warning and of the current written warning. She did not receive a copy of the Staff Guide. The Tribunal were told that Miss Kelly approached Mrs Crawley informally on the shop floor later that day and said that she would ‘do anything’ to keep her job. The Tribunal heard that Mrs Crawley informed her that she must follow protocol and ‘refer to management for direction/permission’ and not bend the rules to keep customers happy. The Tribunal heard evidence that within 2 hours of this conversation, Miss Kelly had accepted an out of date voucher from a customer (which she insisted was common practice) and incorrectly booked his follow up appointment thus failing to follow the Specsavers’ protocol in this matter. Miss Kelly was questioned about these breaches by Mrs Crawley later that day and her explanations were not found to be acceptable. The Tribunal heard that Miss Kelly left work after that meeting. The Tribunal heard from Mrs Crawley that the types of mistake in question were ‘basic’ breaches of protocol and was upset that Miss Kelly had made them within such a short time of promising that she would ‘stick to the rules in order to keep her job’.

13. The Tribunal were informed that following consideration, Mr and Mrs Crawley decided to convene a disciplinary meeting on 12th March 2008 to discuss:-

· the written warning issued on the 27th February 2008,

· the unauthorised till access by way of 1p sales being rung up,

· the acceptance of an out of date voucher and subsequent incorrect booking of a follow up appointment for the customer.

Miss Kelly was informed of her right to be represented by a colleague or trade union representative.

14. Miss Kelly attended the meeting willingly despite having been signed off sick for the previous 2 days. Miss Kelly was accompanied by a work colleague. Mrs Crawley arranged for the Store Managers to attend the meeting as a witness but unfortunately after 10 minutes the Store manager was called back to work, so Mrs Crawley alone represented the Respondent. The minutes of the various incidents referred to above were presented to Miss Kelly and her comments were duly noted on them. In addition Mrs Crawley referred to a new matter concerning an incomplete dispense of spectacles to a customer by Miss Kelly which she was still investigating although Miss Kelly’s comments were noted. After a short adjournment, Mrs Crawley informed Miss Kelly that she considered all the incidents but, ‘most especially the unauthorised till access, was extremely serious and the company could no longer trust Miss Kelly… and that I felt our relationship had got to the stage where it would be detrimental to the company if we did not terminate her contract’. The Tribunal heard that Miss Kelly was given the opportunity to resign her position but she refused and was instead given a handwritten letter of termination of employment dated 12th March 2008. Miss Kelly was informed of her right to appeal against the decision. A second typed letter of termination was sent that day which said that Mrs Crawley had decided to uphold the written warning given to Miss Kelly about the repair to the spectacles and that she felt that ’to date’ she had not, ‘received a legitimate answer for the numerous accesses ‘ to the Specsavers till. The letter makes it plain that Mrs Crawley considered Miss Kelly’s actions to be ‘gross misconduct’ but having received advice from JACS she would instead treat them as actions necessitating termination of employment with notice.

15. The Tribunal heard evidence that Specsavers terminated Miss Kelly’s employment on 12th March 2008 with one month’s notice.  The typed letter makes no reference to the terms of the notice but the handwritten letter refers to Miss Kelly not being “required to work your notice but instead be paid in lieu of notice.  Your last date of service with the company will be 12/4/08”.  (The Tribunal notes that this date was changed by hand on Miss Kelly’s copy to 12/3/08 – although it was not clear by whom).  The Tribunal learned that Specsavers’ bank had been given instructions to pay Miss Kelly’s salary for March by the 12th March 2008 and it was too late to change this instruction.  Accordingly, Miss Kelly was paid as normal on the 31st March 2008.  However, Mr and Mrs Crawley learned that Miss Kelly had started work for another optician on the 19th March and they considered this to be in breach of her notice provisions.  Mr and Mrs Crawley believed that they had placed Miss Kelly on “gardening leave” in accordance with her Contract and as such she was not entitled to work for anyone else during her notice period.  Accordingly, Mr and Mrs Crawley adjusted the payment she received on the 1st April 2008 (in respect of the balance of her notice pay), so that no payment was due to her for the period 1st April 2008 to 12th April 2008 (because she had broken the gardening leave requirements) and that her outstanding holiday pay was paid to her out of the salary she had received for the period 19th March 2008 to 31st March 2008.

16. Miss Kelly considered that she had been unfairly dismissed from her position with Specsavers and that she was owed the balance of her notice monies, and filed a form JET1 with the Jersey Employment Tribunal on 28th April 2008.

The Tribunal has considered these complaints in turn:

Unfair Dismissal

The Law

17. Article 64 of  the Employment (Jersey) Law 2003 (“the Law”) states as follows:

(1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

(2)     A reason shall fall within this paragraph if it –

(a)     relates to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do;

(b)     relates to the conduct of the employee;

(c)     is that the employee was redundant; or

(d)     is that the employee could not continue to work in the position which he held without contravention, (either on his part or on that of his employer) of a duty or restriction imposed by or under an enactment.

(3)     In paragraph (2)(a) –

(a)     “capability”, in relation to an employee, means his capability assessed by reference to skill, aptitude, health or any other physical or mental quality; and

(b)     “qualifications”, in relation to an employee, means any degree, diploma or other academic, technical or professional qualification relevant to the position which he held.

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

(5)     Paragraph (4) shall be subject to Articles 63 and 65 to 72.

18. In this case, Specsavers dismissed Miss Kelly because of her conduct. The Law requires an employer to have a genuine and reasonable belief of an employee’s misconduct, which he has reasonably tested.  This is known as the Burchell test, from a leading English case called British Home Stores Ltd v Burchell 1980 ICR 303, and which the Jersey Employment Tribunal has adopted.  The Tribunal has borne these principles in mind when coming to a decision.  Accordingly, the provisions of article 64 above as well as the Burchell test have been applied in this case.

Decision

19. Miss Kelly was dismissed because of her perceived misconduct, in particular her failure to follow Specsavers’ protocol about junior staff repairing spectacles (which resulted in the written warning of 27th February 2008) and also because of her unauthorised access to the till for which in her employers opinion, she could not offer a satisfactory explanation. From the evidence presented to the Tribunal, Mrs Crawley did investigate the matter by painstakingly looking back over the till receipts for the previous 3 months to see if a pattern emerged following the discovery of the first two 1p sales, and having found ‘no more than 15’ examples, 13 of which could not be linked to a previous sale, came to a conclusion that Miss Kelly was guilty of misconduct.

20. However, the Tribunal is troubled that it heard conflicting evidence regarding the procedure on access to tills.  Miss Kelly was clear that she spoke only to Mr Crawley about her lack of no sale access and she was told that it was “an IT problem” and then she left the subject alone.  Mrs Crawley was equally clear in her evidence that on being denied access on a ‘no sale’, Miss Kelly spoke to her, Mr Crawley and 2 managers to complain about her situation and ask for reinstatement.  However, the Tribunal did not hear any evidence that Mr Crawley had produced a protocol regarding staff access to the tills or that it had been explained at a weekly staff training session that non-management staff could no longer have ‘no sale’ access to the tills.  Accordingly, the Tribunal have a doubt that Miss Kelly knew for certain that she was barred from accessing the tills without making a cash sale.  The Tribunal heard evidence that Miss Kelly’s job did not change, she still got change for the tills and posted letters as required, in addition to her shop floor activities and this was not disputed by Mr and Mrs Crawley.  Furthermore, the Tribunal is satisfied from evidence heard that Miss Kelly operated the 1p sales in plain sight of all the Specsavers’ staff and no-one prevented her from doing this or pointed out that it was not allowed.  Accordingly, it is quite possible that Miss Kelly was not operating the 1p sales as part of a devious scheme but purely as a practicality in order to get around an ‘IT problem’ and perform her job properly.

21. It is noted by the Tribunal that Miss Kelly immediately admitted accessing the tills by using the 1p sales as soon as the matter was brought up at the 4th March 2008 meeting.  Further, at the meeting held on 7th March 2008, Miss Kelly volunteered that ‘on reflection’ she had used this method about ’10 times’ to open the till drawer.  In fact the Specsavers figure (despite their investigations) was also vague, being ‘no more that 15 times’, so Miss Kelly was not far out in her estimate.  It is also noted that once this matter came to light, Miss Kelly did not access the 1p sales device again.

22. The Tribunal is concerned that Mr and Mrs Crawley never seemed to consider whether Miss Kelly was aware of a rule preventing her from access to the till drawer except following a cash sale and that possibly she just thought that she could not operate a ‘no sale’ to open the till drawer.  It does appear that they immediately assumed that Miss Kelly had broken the Specsavers’ rules although in fact no such rules (or protocols) concerning this particular matter were presented to the Tribunal. Accordingly, the Tribunal is concerned that Mrs Crawley’s belief in Miss Kelly’s misconduct may not have been based on reasonable grounds.  

23. However, the Tribunal does not just look at the reason for the dismissal when considering a complaint of unfair dismissal, it also must consider whether it was reasonable for Specsavers to treat Miss Kelly’s conduct as a sufficient reason to dismiss bearing in mind the circumstances of the case (including the size and administrative resources of the employer’s business).  The Tribunal must also make its decision in accordance with equity and the substantial merits of the case.

24. The Tribunal has asked itself whether the actions of Specsavers fell within the range of reasonable responses by a reasonable employer.  It has looked at the decision to dismiss and the procedure by which that decision was reached.

25. The Tribunal notes that the Staff Guide includes in its list of examples of gross misconduct the following:

– “failure to comply with Company rules/reasonable management instruction,”

– “serious abuse of Company procedures”.

26. The Tribunal heard evidence that Mr Crawley produced procedures and instructions (‘protocols’) for the various situations staff found themselves in, and that he expected these to be adhered to.  The Tribunal notes that he issued a written warning to Miss Kelly for mending a pair of spectacles in breach of protocol without hearing an explanation from her, purely because he had seen it himself and knew the rules had been broken.  The typed letter of termination of employment also refers to Miss Kelly having committed an act of gross misconduct by using the 1p sale device because they could ‘no longer have any further trust and confidence in this employee’, although Mrs Crawley, on JACS advice, pulled back from sacking Miss Kelly for gross misconduct.  However, it is clear that at the meetings held on 8th March 2008 and finally on 12th March 2008, Mrs Crawley was not listening  to what Miss Kelly said in explanation – which was that basically she had no explanation for her actions because she did not know she could not do it and needed to access the till occasionally to perform her job – because Mrs Crawley was certain that Miss Kelly had failed to comply with a ‘company rule or company procedure’: it simply did not cross Mrs Crawley’s mind that perhaps no unequivocal rules regarding till access had been made in this case and/or communicated to Miss Kelly.  The Tribunal notes that from the time that the first 1p sale was discovered (29th February 2008) to the date of dismissal, only 13 days elapsed and this includes weekends, days off by each of Miss Kelly and Mrs Crawley and 2 days sick leave by Miss Kelly.  The Tribunal considers that the procedure was too hasty; no time was taken to reflect and Miss Kelly should have been suspended whilst the matter was carefully considered by Mrs Crawley bearing in mind Miss Kelly’s cooperative responses to the allegations against her and her long service with Specsavers.

27. The Tribunal have also considered the process of Miss Kelly’s dismissal.  The Specsavers’ disciplinary processes are contained in the Staff Guide.  Miss Kelly maintained throughout the process that she did not have a copy of this document, and the Tribunal believes her.  Even if she had been given a copy with her other employment documents, she should have been given another copy immediately on request.

28. Specsavers is a small family business and the Tribunal have borne this in mind when looking at the disciplinary process adopted in this case.  There is an assumption by this Tribunal that the chairman of a disciplinary hearing will be different to the investigator of allegations of misconduct unless it can be shown to the satisfaction of the Tribunal that this was not practical.  In this case, the Tribunal is satisfied that it was not possible.  Specsavers is operated for all purposes by a husband and wife team: Mr Crawley is the sole qualified optician of the business and deals with clients all day, and Mrs Crawley deals with the operation of the business.  Other management members deal with specific delegated tasks.  It is accepted by the Tribunal that a small business provides limitations in the operation of a disciplinary process and in this case, the Tribunal accepts that it was reasonable for Mrs Crawley to investigate the allegations and deal with the disciplinary matters arising out of them.  However, in a larger business and/or a business with a human resource function, the Tribunal will expect a different approach to disciplinary matters and the assumption set out at the beginning of this paragraph will always apply.  In the case of appeals made by an employee against a decision to dismiss, this Tribunal expects the chair of such an appeals hearing to be someone entirely independent to the business or division of it which employed the person.  This expectation applies whatever the size of the business or its resources.

Conclusion

29. The Tribunal finds that Miss Kelly was dismissed because of her misconduct in failing to follow a written protocol at work (not to repair spectacles herself) and also for ringing up 1p sales on the till in order to open the till drawer, when a no sale access had been withdrawn from her by her employers.  However, the Tribunal finds that the decision to dismiss Miss Kelly for these reasons was unreasonable because there is no evidence that a specific protocol or training was provided by Mr Crawley with regard to the access to the till by staff members.  Whilst Mrs Crawley was convinced of Miss Kelly’s misconduct (which in fact Miss Kelly admitted) the speed by which she was dismissed was not sufficient for Mrs Crawley to listen to Miss Kelly’s side of the events and to reflect thereon which would include interviewing other members of staff regarding Miss Kelly’s defences to her actions.  In all these circumstances, the Tribunal believes that the decision to dismiss was an inappropriate response to the conduct of Miss Kelly and was outside the band of reasonable responses open to Specsavers as employer, especially as no allegations or suggestions were made of fraud or Miss Kelly’s handling of cash in the Respondent’s business.  Accordingly, this Tribunal finds that Miss Kelly was unfairly dismissed.

30. In accordance with article 77  of the Law, the Tribunal makes an award of compensation in accordance with the scale of compensation prescribed by the Employment (Awards) (Jersey) Order 2005 as follows:

Miss Kelly was employed by Specsavers for 4 years and 7 months, which results in an award of 21 weeks pay.

Miss Kelly earned £336.53 per week.

£336.53 x 21 weeks = £7,067.13
Period of Notice

Decision

31. On the 12th March 2008, Miss Kelly was given one month’s notice.  This is in accordance with her contract and the provisions of Article 56 of the Law.  The handwritten letter of dismissal states as follows: “you will not be required to work your notice but instead will be paid in lieu of notice.  Your last day of service with the Company will be 12/4/08.  In calculating your final pay, account will be taken of your pro-rata holiday entitlement, 2 days sickness and your pay will be adjusted accordingly”.

32. The typed letter of dismissal dated 12th March 2008 makes no mention of Miss Kelly’s notice provisions.

33. Miss Kelly’s contract states that, “the Company reserves the right to make a payment in lieu of notice or place you on “gardening leave”.

34. Miss Kelly left the employment of Specsavers on 12th March 2008 and commenced employment with another opticians on 19th March 2008.  Specsavers considered that they had put Miss Kelly on gardening leave for a month when she left their employment and accordingly wrote to Miss Kelly on 30th March 2008 that “as the right of garden leave is a contractual one … we can make a claim to JET for breach of contract, as you are working for a direct competitor whilst still under contract to us.  We will therefore be retaining the amount of your salary for up to 12th April ….”.
35. Miss Kelly has complained to the Tribunal that this sum remains due to her pursuant to article 86 of the Law.

36. Having heard the evidence of both parties in this matter and seen the documentary evidence referred to above, the Tribunal is of the opinion that whilst Specsavers had the right to require an employee to serve a period of garden leave during the period of their notice of termination of employment, they did not do so in this case.  This is because simply they did not express Miss Kelly’s notice to be in the form of garden leave.  Such leave is a potentially onerous obligation on an employee because they are prevented from finding other employment whilst it remains in force.  It also means that the contract of employment between employer and employee remains in force for the duration of the garden leave and all other rights and obligations continue to apply, including for example pension provisions, a parking space, health benefits, as well as the right to continue to receive a salary.  However, the employee must be informed that garden leave is in force – it can never simply be assumed.  Further, garden leave provisions are not always suitable for every contract of employment.  The purpose of garden leave is to provide a hiatus between an employee’s termination of employment and the commencement of a new job.  In that time, (on enforced leave), his knowledge of the affairs of his previous employers becomes less current and/or a new employee can be bedded in and thus he/she is less likely to damage a previous employer’s business on starting a new job by way of taking clients or information with him.  The Tribunal would query whether in any event, Miss Kelly was a suitable candidate for garden leave – as a non-qualified member of the sales staff it is difficult to imagine what damage she could inflict on Specsavers’ business which would necessitate her being prevented from working for a month.  However, in this case such considerations do not apply because Miss Kelly was not on garden leave at any time.  She was paid in lieu of serving out her period of notice but she was not prevented from starting work for another, whether a competitor or not during this time.

37. Pursuant to Article 86 of the Law, the Tribunal hereby awards the sum of 9 days pay to Miss Kelly being the balance of notice due to her in the period 1st April 2008 to 11th April 2008 inclusive, as follows:

Miss Kelly earned £336.53 per week, over a 5 day week, which is £67.31 per day.

£67.31 x 9 days = £605.79
Schedule of Awards
1. Unfair Dismissal.

Article 77.  Award of Compensation


£7,067.13

2. Contractual Notice Due.

Article 86.  Balance of Notice



£  605.79








Total
£7,672.92
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For Applicant: 


Mr Borowjki gave evidence.

For Respondent:
Mr Ronan Claire, labour manager, and Mr Tomasz Kedzierski, labour co-ordinator, gave evidence for the respondent.

1
Mr Borowjki worked for Dandara as a general labourer from February 2006 to December 2007. In December 2007 his employment was terminated by Dandara, which purported to make him redundant; he says that this was not a redundancy, but an unfair dismissal. If he is right, he is entitled to the statutory compensation; if not, he agreed that he is not entitled to any payment.

2
Mr Claire told us that the background was that certain developments which Dandara was wanting to carry out were going to start later than it intended due to planning delays, and this meant that its requirement for labourers diminished. He told us that the downturn in work had become apparent by the summer of 2007, and that by the end of the year there was no more work for all the labourers.


We find corroboration for this in the work sheets for Mr Borowjki for the last couple of weeks of his employment, which show that Mr Borowjki had been doing odd jobs, such as cleaning at the company’s storeroom, to give him something to do.

3
Mr Borowjki said that he wanted to take on better jobs at Dandara, and that he did ask for the opportunity to improve himself. Mr Kedzierski flatly denied that any such request was made. We cannot resolve this difference between them, but assuming that Mr Borowjki’s recollection is correct, it does not have any bearing on the redundancy question. We have to look at the facts at the time of the redundancy process, and at that time, for whatever reason, Mr Borowjki was a general labourer.

4
We accept Mr Claire’s evidence that the five potential redundancies were to occur amongst the general labourers, of whom he said there were about 13 or 14. We also accept that the procedures adopted by Dandara were correct. Criteria for selection were adopted, the general labourers were assessed according to those criteria, and the five employees, whose score was lowest, including Mr Borowjki, were chosen for redundancy. 


Mr Claire held a meeting with the general labourers to inform them of the potential redundancies, which Mr Borowjki attended,  and he wrote to them with the results of the assessment. Then, Mr Borowjki was invited by Mr Claire to a meeting when he was told of the result of the assessment and he was considered for the available vacancies, which were not suitable as they were for tradesmen. Subsequently, Mr Borowjki was sent a letter informing him that he had been made redundant.


At all appropriate times, a translator was present.

5
Mr Borowjki was dismissed in December 2007. In March 2008 Dandara employed a couple of general labourers, which means that, if Dandara had kept Mr Borowjki for another three months there would have been enough work again to keep him fully occupied. We have given anxious consideration to the question of whether a lack of work for such a short time satisfies the definition in article 2(1) of the Law, “that the requirements of that business-

(i)
for employees to carry out work of a particular kind…….

……have ceased or diminished or are expected to cease or diminish.”


Our decision is that the requirements for general labouring work had ceased or diminished. In the circumstances of this case, we find that it would not be reasonable for us to hold that the Dandara should have kept on as employees Mr Borowjki and the other four general labourers who were made redundant. In making this decision we bear in mind, as mentioned earlier, that Dandara already had been scraping around to find jobs, such as clearing up in the storage shed, to occupy Mr Borowjki.

6
Our decision therefore is that Mr Borowjki was not unfairly dismissed; he was made redundant.


We have great sympathy for Mr Borowjki. Dandara regarded him as a hard working employee, and we have seen that he worked much overtime for Dandara. It is difficult for an employee who has performed his job satisfactorily, as Mr Borowjki clearly had, to accept dismissal. Mr Borowjki told us that winter is a lean time for jobs in the building industry, and that he spent an unhappy Christmas not knowing whether and when he would find another job. We acknowledge that it must have been hard indeed for a man with a wife and children to support, to be told on 17th December 2007 that he is to lose his job, which he had held for nearly two years
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The Facts

5. Miss Chapman was employed by the Respondent as a stylist in its hair salon between 22nd January 2008 and 17th May 2008.

6. Miss Chapman complained to the Tribunal that when she left the employment of the Respondent Mr Carl Southam, the director of the Respondent, failed to pay Miss Chapman the wages that she had earned in her first week of work and which he had kept ‘in hand’ as security against her failing to provide notice to him of her intention to leave. In addition Mr Southam deducted from Miss Chapman’s last weeks’ wages the sum of £96.00 in respect of the cost of a work uniform which was contrary to their agreement and also the sum of £300 in respect of holiday pay purportedly overpaid to Miss Chapman. Miss Chapman considered this retention and deduction of monies to be unfair. Miss Chapman also complained that the Respondent had failed to pay her an additional day’s pay or give her a paid day off in lieu in respect of 3 Bank holidays which occurred during her employment and that she had not been supplied with a Contract of Employment by the Respondent.

7. The Respondent filed a response to Miss Chapman’s claims on form JET 2 on the 11th August 2008 in which it rebutted each of Miss Chapman’s claims and complaints.

8. The Respondent failed to appear before the Tribunal despite adequate warning of the date of the hearing being given. Accordingly the Tribunal considered each of Miss Chapman’s complaints against the information contained in the Respondent’s JET 2 and has reached its decision on the balance of probabilities of such evidence.

NOTE: This case was heard on the same day as the same Tribunal heard complaints against the Respondent by 2 other former employees (Declan Doyle and Tara Corkery).  All 3 cases were based on similar grounds of complaint to the Tribunal.  None of the 3 applicants were present in the Tribunal room during the presentation of each other’s cases except to give specific evidence as noted herein.  For expediency the Tribunal has relied upon the similar evidence given in Mr Declan and Miss Corkery’s cases when reaching its decision on certain issues in Miss Chapman’s case and as specifically referred to in the following judgment.

The Tribunal considered each of Miss Chapman’s complaints in turn:

The ‘week in hand’

9. Miss Chapman gave evidence that it is still common practice in the hairdressing business to work a ‘week in hand’ at the start of employment. Miss Chapman informed the Tribunal that she started work for the Respondent on the 22nd January 2008 and this information is confirmed in form JET 2. Miss Chapman informed the Tribunal that her basic wages were £300 and it was agreed that where she earned over £650 a week in fees for the salon, the balance over £650 would be split equally between her and the Respondent. The form JET 2 confirms this information. The Respondent attached copies of Miss Chapman’s wage slips to its form JET 2. From those records it is clear that Miss Chapman’s first wages were recorded for the week ending 2nd February 2008. This is 2 weeks after she started work. There is no wage slip for the week ending the 29th January 2008. The Tribunal noticed that the wage slip dated 2nd February 2008 contained a reference in the top right hand corner to ‘Gross Pay to date’, which states £1021.00. The wage slip of 2nd February 2008 states that Miss Chapman earned £550.00 gross that week, and this sum is not disputed. In fact Miss Chapman confirmed that all of these wage slips which were issued for the duration of her employment (except the first week) were correct. Miss Chapman gave evidence that in her first week of employment she earned £1005 for the salon, which under the terms of her remuneration meant she earned £502.50 in that week. Unfortunately Miss Chapman did not keep a record of her earnings for the salon until March 2008 and so could not verify the calculation of this first week’s sum to the Tribunal. However Miss Chapman maintained that the sum of £502.50 was due to her as being her first week’s wages which were subsequently kept ‘in hand’ by the Respondent. The Respondent claimed that the first week’s wages was compensation to it for the failure by Miss Chapman to give adequate notice of her intention to leave. The Respondent said in its JET 2 that only 3 days notice had been given to it and not the 12 weeks required by Miss Chapman’s contract of employment. Miss Chapman responded that she gave verbal notice to Mr Southam on the 8th May 2008. This evidence was borne out by evidence heard from Declan Doyle, a fellow employee, later in the day in Mr Doyle’s Tribunal proceedings against the Respondent. Miss Chapman also said that she never agreed to give three months notice and this was one of the reasons she refused to sign the contract of employment when it was produced.

Decision

10. The Tribunal accepts that it is customary for people in the hairdressing business to work ‘a week in hand’. Accordingly it is not unreasonable to expect Miss Chapman to have done this too. However Miss Chapman cannot prove the exact amount that she is owed by the Respondent. Therefore the Tribunal has decided to rely upon the wage slips produced by the Respondent which were confirmed by Miss Chapman to be correct, as their starting point in this matter. As mentioned above the wage slip of 2nd February 2008 states that Miss Chapman’s ‘Gross Pay to date’, was £1021.00. The Tribunal can see that Miss Chapman earned £550.00 in that second week, accordingly by deducting this sum from her ‘Gross Pay to date’, the sum of £471.00 remains. The Tribunal considers that on the evidence presented to it, it is reasonable to identify that sum as being the gross wages earned by Miss Chapman in her first week of employment. There was no evidence heard or available to indicate that Miss Chapman’s ‘week in hand’ had been paid to her before she left the employment of the Respondent and the Tribunal finds that this sum was not paid to her when she left the Respondent’s employment. The Tribunal rejects the Respondent’s counterclaim that the week in hand was due to it, for Miss Chapman’s failure to provide adequate notice. Miss Chapman was precise as to the date she telephoned Mr Southam and was clear she had never agreed to being bound by 3 months notice. The Tribunal notes that Miss Chapman had been employed for under 26 weeks and that article 56 (2) of the Law is silent as to the amount of notice that should be provided by such an employee. In the circumstances, the Tribunal would consider ‘reasonable notice’ to be acceptable. Here, Miss Chapman was paid weekly and gave 10 days verbal notice to her employer. The Tribunal considers this to be reasonable notice in the circumstances. The Respondent was incorrect in keeping Miss Chapman’s first weeks wages by way of compensation.

11. Accordingly, pursuant to article 86 of the Employment (Jersey) Law 2003, (‘the Law’) the Tribunal hereby awards the sum of £471.00 to Miss Chapman, as being wages earned and remaining due to her.

Claim for uniform

12. Miss Chapman informed the Tribunal that the employees of the Respondent came to an arrangement with Mr Southam that they would spend £60 of their own money on a ‘black’ uniform for work, and Mr Southam would purchase a ‘white’ uniform for work also up to the value of £60. Miss Chapman produced a copy of her bank statement indicating that she had spent £67 at Top Shop in order to purchase the black uniform. In the Form JET 2 the Respondent asserted that the cost of the uniform was paid entirely by the Respondent and that it had deducted this sum of £96 from Miss Chapman’s final salary as repayment of this purchase. Miss Chapman responded that one of the reasons why she did not sign the Contract of Employment (see paragraph 21 below) because it did not cover the purchase and cost of her work uniform, a term that she considered to be important.

Decision

13. The Tribunal finds that the decision to purchase a black and a white uniform for work was a verbal term of Miss Chapman’s employment. The Tribunal considers that Miss Chapman’s evidence was organised and specific on this point. On the balance of probabilities the Tribunal finds that each party agreed to buy a uniform for work and at their own cost. There does not appear to have been any arrangement concerning ownership of such uniform on the termination of employment or regarding any reimbursement for the costs of it. Furthermore the Respondent’s claim to having spent £96 on the white uniforms appears to be contrary to the parties arrangements.

14. The Tribunal finds that the Respondent incorrectly deducted the sum of £96.00 from Miss Chapman’s final wages and this is contrary to Article 86 of the Law. The Tribunal hereby awards the sum of £96.00 to Miss Chapman as being a sum deducted from her wages in contravention of the terms of her employment.

Bank Holidays

15. Miss Chapman explained to the Tribunal that the salon was always closed on a Monday, and all salon staff had the same day off. This evidence was supported by the evidence of Declan Doyle and Tara Corkery, both former employees of the Respondent.

16. Miss Chapman gave evidence that on Easter Monday (24th March 2008) and the May Day Bank Holiday (5th May 2008), the salon was closed and she had the day off as usual. However, Miss Chapman explained that she was not paid double for that day or given a paid day off in lieu, in recognition of the fact that such day was a Bank holiday. Furthermore Miss Chapman explained that she worked on Friday 9th May 2008 as the salon was open for business. As this date is a Bank holiday in Jersey (when it falls in a working week), Miss Chapman stated that she should have been paid double for working on that Bank holiday, or given a day’s paid leave in lieu and she received neither benefit.

Decision

17. The Tribunal looked at the evidence contained in Miss Chapman’s pay slips attached to the Form JET 2. As stated in paragraph 5 above these pay slips were acknowledged generally to be correct. In respect of the weeks ending 29th March 2008 and 10th May 2008, the Tribunal can find no indication that Miss Chapman received double pay for those days or a paid day off in lieu of working on those days. It was established in Renehan v G4S Security Services (Jersey) Limited (2006) that a rostered day off is the equivalent of a working day when it falls on a Bank holiday. Accordingly the Tribunal hereby awards 3 days pay to Miss Chapman pursuant to article 11 of the Law.

18. Miss Chapman’s basic wage was £300 for a 5 day week. This is £60 a day and 3 days pay is £180.00

Holiday Pay

19. Miss Chapman informed the Tribunal that Mr Southam had offered her, as an incentive to move to G.Room from her previous job, 25 days paid holiday a year which was more that she was previously entitled to.  Miss Chapman gave evidence that an increase in holidays was also given to Tara Corkery (to 25 days) and Declan Doyle (25 days). Evidence was heard from Miss Corkery that Mr Southam made this offer of increased holidays in front of all three people and Miss Corkery confirmed that Miss Chapman was entitled to receive 25 days paid leave a year. Miss Chapman said that one of the reasons she did not sign the contract of employment offered to her by Mr Southam was that it contained a reference to 20 days holiday a year and not 25 days as agreed.

20. Miss Chapman informed the Tribunal that she took 8 days holiday in the period 22nd April 2008 to 1st May 2008 and that despite the pay slips being marked ‘holiday’ for those weeks and showing a gross payment of £300 per week as payable to her, she did not receive any money in those weeks. Furthermore, she came into work on Friday 2nd May and Saturday 3rd May 2008 and was paid cash in hand by Mr Southam. In its JET 2, the Respondent states that Miss Chapman took 10 days holiday when she was entitled to only 5 days, and accordingly it has deducted a week’s wages from her final salary. Miss Chapman contested this conclusion.

Decision

21. The Tribunal finds that it was a verbal term of Miss Chapman’s employment that she would receive 25 days paid holiday a year. This is supported by the evidence of Miss Corkery. The Tribunal calculated that Miss Chapman worked for the Respondent for 16 weeks and 4 days. Accordingly Miss Chapman was entitled to 8 days holiday a year, calculated as follows:

16.5 weeks x 25 days = 7.9 days = 8 days

52 weeks

22. Miss Chapman gave evidence that despite the entries on her wage slips for the weeks ended 26th April 2008 and 3rd May 2008, she did not receive her basic wage of £300 for each week as stated therein; furthermore she was paid cash for working on the 2nd and 3rd May 2008. Accordingly, Miss Chapman maintained that she had not been paid at all for the 8 days holiday that she took during this period and to which she was entitled to as established in paragraph 17 above. The Tribunal is aware from Miss Chapman’s evidence that the Respondent did not pay over to the authorities concerned the monies it deducted from Miss Chapman’s wages in respect of Social Security or ITIS. In view of this apparently dishonest behaviour the Tribunal is willing to believe Miss Chapman’s evidence that she was not paid her wages during these 2 weeks as stated in her pay slips.

23. Accordingly, the Respondent was incorrect to state in its JET 2 that it had paid to Miss Chapman the 2 week’s wages (amounting to £600) accrued during this period. The Tribunal finds that it in fact only paid Miss Chapman (by cash in hand) for the 2nd and 3rd May 2008. Furthermore, the Tribunal finds that the Respondent was wrong to deduct a week’s wages (£300) from Miss Chapman’s final wages by way of compensation to itself for a week’s holiday that it had purportedly paid to her and to which it was wrongly considered she was not entitled.

24. Pursuant to article 11 of the Law, the Tribunal hereby awards to Miss Chapman the sum of 8 days holiday as earned but not paid. Miss Chapman earned £300 a week, which is £60 a day so 8 days holiday has a value of £480.00. In addition pursuant to article 86 of the Law the Tribunal hereby awards the sum of £300 to Miss Chapman in respect of the £300 wrongly deducted from her final wages by the Respondent in respect of repayment of a sum for holiday pay that had never in fact been paid to her by the Respondent.

Contract of Employment

25. Miss Chapman gave evidence that the contract of employment presented to her which is attached to Form JET 2 was not signed by her because it did not include the conditions of her employment which had been agreed with regard to the amount of holidays she was entitled to take, or the correct provisions regarding her uniform. In addition the contract required her to give 3 months notice which she considered to be unreasonable. Miss Chapman said that once these discrepancies were pointed out to Mr Southam, no further draft was presented to her for signature.

Decision

26. The Tribunal is satisfied from the evidence heard that the draft contract of employment (a copy of which is attached to JET 2) did not express the terms of Miss Chapman’s employment as agreed immediately prior to her starting employment and for this reason the Respondent did not comply with article 3 of the Law which requires an employer to provide to an employee a written statement of the terms of their employment within 4 weeks of that employee starting work.

Social Security & ITIS payments.

27. The Tribunal finds on the evidence it heard that the Respondent deducted sums from Miss Chapman’s wages in respect of Social Security and ITIS contributions payable by Miss Chapman but failed to pay these sums to the relevant authorities.

Schedule of Awards

	1. Week in hand. Reimbursement of wages earned. Article 86 of the Law
	£471.00

	2. Claim for costs of uniform. Reimbursement of sum incorrectly deducted. Article 86 of the Law
	£96.00

	3. Bank Holiday pay. Article 11 of the Law
	£180.00

	4. Claim for holiday pay (8 days). Article 11 of the Law
	£480.00

	5. Reimbursement of sum incorrectly deduced from final wages. Article 86  of the Law
	£300.00

	Total
	£1,527.00
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The Facts

19. Mr Doyle was employed by the Respondent as an apprentice hair stylist between 29th January 2008 and 16th May 2008.

20. Mr Doyle complained to the Tribunal that when he left the employment of the Respondent, Mr Carl Southam, the Director of the Respondent, failed to pay Mr Doyle the wages that he had earned in his first week of employment and which he had kept “in hand” as security against him failing to provide notice to him of his intention to leave the salon.  In addition, Mr Doyle complained that Mr Southam deducted from Mr Doyle’s last week’s wages the sum of £160.00, being 4 days pay, which he said Mr Doyle did not earn because he was on sick leave.  This is denied by Mr Doyle.  In addition Mr Doyle claimed that Mr Southam deducted from these wages the sum of £70 by way of repayment of a ‘sub’ of that amount made to Mr Doyle earlier in his employment.  Mr Doyle said that he had repaid this sum to the Respondent.  Mr Doyle also made a complaint to the Tribunal that Mr Southam had failed to calculate the amount of holidays that he had earned during the period of his employment and had failed to provide him with either a days’ pay or a paid day off in respect of 3 Bank Holidays which occurred during his employment.  Mr Doyle also made a claim for an increase in wages which had been promised to him by Mr Southam but not paid.  Mr Doyle also complained to the Tribunal that he had not been provided with a written statement of the terms of his employment during his employment and had not received any itemised pay statements from the Respondent.

21. The Respondent filed a response to Mr Doyle’s claims on form JET2 on the 11th August 2008 in which he rebutted Mr Doyle’s claims and complaints.

22. The Respondent failed to appear before the Tribunal despite adequate warning of the date of the hearing being given to him.  Accordingly, the Tribunal considered each of Mr Doyle’s complaints against the information contained in the Respondent’s JET2 and has reached its decision on the balance of probabilities of such evidence.

23. It must be noted that this case was heard on the same day as the same Tribunal heard complaints against the Respondent by 2 other former employees of the Respondent.  All the cases were based on similar grounds of complaint to the Tribunal.  None of 3 applicants (Declan Doyle, Jade Chapman and Tara Corkery) were present in the Tribunal room during the presentation of each other’s cases except to give specific evidence as noted herein.  However, for expediency, and with the consent of each such applicant, the Tribunal has relied upon such similar evidence as noted herein when reaching its decision on certain issues in Mr Doyle’s case.

The Tribunal considered each of Mr Doyle’s complaints in turn.

Deduction of Sick Pay

24. Mr Doyle explained to the Tribunal that in his last week of employment, the Respondent treated him as on sick leave for 4 days and deducted 4 days pay from his final wages amounting to £160.  Mr Doyle gave evidence that he was not sick during this period and was in work on each day of his notice period.  The Tribunal heard evidence from Miss Jade Chapman, a stylist in the salon, confirming this information.  Miss Chapman stated that she would know if Mr Doyle was absent from work as it would have greatly inconvenienced  her as his role was to assist her in the salon.

25. The Tribunal is satisfied from the evidence it heard that Mr Doyle was in work during the last week of his employment.  Accordingly, the Respondent was incorrect to deduct 4 days pay from Mr Doyle’s final wages and this is contrary to article 86 of the Employment (Jersey) Law 2003 (“the Law”).  The Tribunal hereby awards the sum of £160 to Mr Doyle by way of repayment of the sums incorrectly deducted from his wages.

Incorrect Deduction of Loan

26. Mr Doyle informed the Tribunal that he borrowed the sum of £70 from the Respondent during his employment but that he had repaid that sum by the time he left his job and the Respondent was incorrect to deduct that sum from his final wages.  The Tribunal notes that in JET 2, the Respondent states that Mr Doyle, “had been advanced £70.00 the previous week which had not been repaid”.  This is denied by Mr Doyle.

27. The Respondent attached to its JET2 a set of wage slips for Mr Doyle (which Mr Doyle said he never received in full – see paragraph 25 below).  Mr Doyle pointed out that the wage slip for the week ending 10th May 2008 refers to deduction of £70 being made from his wages in repayment of his “sub”.  The Tribunal notes that this wage slip is in respect of the week before Mr Doyle’s final week of work.  The Tribunal also had sight of a letter dated 17th May 2008 from Mr Southam to Mr Doyle setting out the calculations of his final wages which clearly states that the £70 was deducted by way of repayment of “subs”.

Decision

28. The Tribunal is of the opinion that Mr Southam made a mistake when calculating Mr Doyle’s final week’s wages and incorrectly deducted the sum of £70 from those wages by way of repayment of a loan which had already been paid by Mr Doyle out of his previous week’s wages as stated in the wage slips prepared by the Respondent for that week.  This is a breach of the terms of Mr Doyle’s employment and thereby pursuant to article 86 of the Law the Tribunal hereby awards the sum of £70.00 to Mr Doyle by way of compensation of this incorrect deduction.

Bank Holidays

29. Mr Doyle explained to the Tribunal that the salon was always closed on a Monday and all the salon staff had the same day off.  This evidence was supported by the evidence of Jade Chapman and Tara Corkery, both former employees of the Respondent.

30. Mr Doyle gave evidence that on Easter Monday (24th March 2008) and on the May Day Bank Holiday (5th May 2008), the salon was closed and Mr Doyle took his day off as usual.  However, Mr Doyle explained that he was not paid double for those days or given a paid day off in lieu in recognition of the face that such days were Bank Holidays.  Furthermore, Mr Doyle worked in the salon on Friday 9th May 2008 (Liberation Day) as the salon was open for business.  As this date is a Bank Holiday in Jersey (when it falls in a working week), Mr Doyle asserted that he should have been paid double for that day or been given a day’s paid leave in lieu of such bank holiday, and he had received neither benefit.

Decision

31. The Tribunal looked at the evidence contained in Mr Doyle’s pay slips attached to JET2.   Mr Doyle confirmed that these pay slips had never been issued to him.  In respect of the weeks ending 29th March 2008 and 10th May 2008, the Tribunal can find no indication that Mr Doyle received double pay for those Bank holidays or a paid day off in lieu of them.  The Tribunal notes Renehan v G4S Security Services (Jersey) Limited (2006) where it was established that a rostered day off is the equivalent of a working day when it falls on a Bank Holiday.  Accordingly, the Tribunal hereby awards the sum of 3 days pay to Mr Doyle pursuant to article 11 of the Law.  Mr Doyle earned £200 gross a week for a 5 day week.  This is £40 a day and 3 days’ pay which amounts to £120

Holiday Pay

32. Mr Doyle informed the Tribunal that Mr Southam had offered him, as an incentive to move to G.Room from his previous job, 25 days paid holiday a year which was more than he was previously entitled to.  Mr Doyle gave evidence that an increase in holiday pay was also given to Jade Chapman (25 days) and Tara Corkery (25 days).  From Mr Doyle’s evidence and also that heard in Miss Chapmen and Miss Corkery’s cases, such incentive to move to G.Room was made by Mr Southam before all 3 colleagues together.

33. Mr Doyle informed the Tribunal that he took only 3 days holiday during the period of his employment out of an entitlement of 8 days and that he had not been paid the balance of the holidays earned by him during his employment, when he left.  The Tribunal notes that the Contract of Employment attached by Mr Southam to form JET2 refers to only 15 days holiday being due to Mr Doyle.  The Tribunal heard evidence from Mr Doyle that he did not sign the contract because this fundamental term of his employment was wrong.  The Tribunal notes that the JET2 makes no other reference to the holiday pay.

Decision

34. The Tribunal finds that from the evidence of Mr Doyle, Miss Chapman and Miss Corkery, that Mr Doyle was promised 25 days paid leave a year when he started work for the Respondent.  Mr Doyle worked for the Respondent for 16 weeks, which entitles him to 8 days holiday, calculated as follows:

16 weeks

52 weeks     X   25 days = 7.69 days or    8 days
35. The Tribunal accepts Mr Doyle’s evidence that he only took 3 days leave during his employment.  If this leave is deducted from Mr Doyle’s entitlement, Mr Doyle is left with 5 days leave remaining due to him.  The Tribunal notes that Mr Southam’s letter to Mr Doyle of 17th May 2008, setting out the terms of his final week’s wages makes no reference to the holidays remaining due to Mr Doyle.  Pursuant to article 11 of the Law, the Tribunal hereby awards the sum of £200 to Mr Doyle, being 5 days pay at £40.00 a day.

The ‘Week in Hand’

36. The Tribunal heard evidence from Mr Doyle, Miss Chapman and Miss Corkery that it is still common practice in the hairdressing business to work a ‘week in hand’ at the start of employment.  Mr Doyle gave evidence that he commenced employment with the Respondent on 29th January 2008 as stated on his JET1 and this date is confirmed by the Respondent in his JET2.  Mr Doyle could offer no explanation as to why the wage slips attached to form JET2 by the Respondent are dated from the week commencing 8th January 2008 as he worked for another salon at that point.  Mr Doyle also gave evidence that his final day’s work was Saturday 17th May 2008 not the 16th May 2008 as he set out in his JET1 which was in fact confirmed in JET2, although Mr Southam’s letter of 17th May 20008 setting out the breakdown of Mr Doyle’s final weeks’ wages refers to Mr Doyle earning a full weeks’ wages before the deductions are made which indicates that Mr Doyle did indeed work on the 17th May 2008.

37. Mr Doyle pointed out to the Tribunal that although he started work on 29th January 2008, he did not receive any pay until the week ending the 16th February 2008.  Mr Doyle said that he hardly ever received a pay slip and was always paid in cash.  However, Mr Doyle pointed to the letter of 17th May 2008 from Mr Southam which refers to Mr Doyle’s “penultimate wages of £400”.  Mr Doyle gave evidence that he earned £200 a week.  This is supported by his JET1 and confirmed in JET2.  Mr Doyle asserted that this reference by Mr Southam to “wages of £400” was a reference to his week in hand and also to his final week’s wages , which together totalled £400, and this was the only proof he had of the ‘week in hand’ that he had worked.

Decision

38. The Tribunal accepts that it is customary for people involved in the hairdressing business to ‘work a week in hand’, and that it is reasonable for Mr Doyle to have done this too.  The Tribunal also accepts that the reference to ‘wages of £400’ in Mr Southam’s letter on 17th May 2008 issued on the termination of Mr Doyle’s employment is a direct reference to Mr Doyle’s first week’s wages of £200 and his final weeks’ wages of £200.  However, before making its award in this matter, the Tribunal has looked further at Mr Southam’s letter of 17th May 2008 to Mr. Doyle.  The Tribunal notes that this letter starts with the sum of £400, as referred to above, as being due to Mr Doyle, then deducts £24 in social security contributions (see below), £70 in subs (see paragraph 10 above) and £160 in sick pay (see paragraph 7 above), totalling deductions of £254 from this sum, leaving £146.00 payable to Mr Doyle.  The letter then goes on to state – ‘PAY £140, total £06’.  Mr Doyle gave evidence that he only received £6 in his final pay packet.  So whilst it is agreed by this Tribunal that Mr Doyle did earn £200 in his first week of employment which was retained by Mr Southam (and £200 in his final week of employment), it cannot reimburse this full sum to Mr Doyle because the Tribunal has already awarded the sums of £160 and £70 in paragraphs 7 and 10 above by way of repayment of these deductions improperly made.  This leaves the sum of £146 which for no explicable reason resulted in only £6 being paid to Mr Doyle.  Accordingly, in order to reimburse the correct monies to Mr Doyle, the Tribunal finds that the Respondent acted in breach of Mr Doyle’s terms of employment in not paying his first week’s wages to him and pursuant to article 86 of the Law hereby awards the sum of £140 which is the balance of that week’s wages and which remains due to him. By a majority vote of the Tribunal the Tribunal also awards the sum of £24.00 to Mr Doyle which was purportedly deducted from his final wages by the Respondent by way of social security contributions but which the Tribunal as informed was not paid over to the Social Security Department, making a total award in this regard of £164.00.

Claim for Additional Wages

39. Mr Doyle claimed that Mr Southam had promised him that his wages would be increased to £230.00 per week when another employee left the business, and that Mr Southam had failed to keep his word in this regard.  Accordingly, Mr Doyle wished to claim for an additional £30 a week in wages.  On questioning from the Tribunal , Mr Doyle could not remember the date that this particular employee had left and could not provide any collaborative evidence of this arrangement with Mr Southam.

Decision

40. The Tribunal dismisses this claim for additional wages for lack of evidence.

Contract of Employment

41. Mr Doyle gave evidence that the contract of employment presented to him which is attached to JET 2 was not signed by him because it did not contain the terms of his agreement with Mr Southam regarding the amount of his holidays (25 days) or that his wages would be increased to £230 per week. Also, Mr Doyle said that the draft contract of employment was presented to him towards the end of his employment, although he could not be specific on the date. Mr Doyle said that once he rejected the contract for the reasons stated above, no further draft was presented to him for signature or discussion.

Decision

42. From the evidence heard in this case the Tribunal is satisfied that the draft contract of employment (a copy of which is attached to JET 2) did not express the terms of Mr Doyle’s employment with regard to his holiday entitlement promised to him immediately  prior to starting his employment with the Respondent and for this reason the Respondent did not comply with article 3 of the Law which requires an employer to provide an employee with a written statement of the terms of their employment within 4 weeks of that employee starting work.

Wage Slips

43. Mr Doyle gave evidence that during his employment he had received ‘2 or 3’ wage slips in an envelope containing his wages. Mr Doyle also said that he had asked for a wage slip a few times. Mr Doyle confirmed that the wage slips that he had received were like those exhibited to JET2 by the Respondent.

Decision

44. The Tribunal is concerned that the Respondent has failed to comply with article 51 of the Law which gives the employee the right to receive an itemised pay statement. 

Social Security Contributions

45. The Tribunal is satisfied from the evidence heard that the Respondent deducted sums from Mr Doyle’s wages in respect of social security contributions payable by Mr Doyle but that it failed to pay this sum to the relevant authority.

Schedule of Awards

	1. Sick Pay. Reimbursement of 4 days pay incorrectly deducted. Article 86 of the Law
	£160.00

	2. Advance on wages (‘sub’). Reimbursement of sum incorrectly deducted. Article 86 of the Law
	£70.00

	2. Bank Holiday pay. Award of 3 days’ pay. Article 11 of the Law
	£120.00

	4. Claim for holiday pay. Award of 5 day’s pay outstanding. Article 11 of the Law
	£200.00

	5. Week in hand. Reimbursement of balance of wages earned. Article 86 of the Law
	£164.00

	Total
	£714.00
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Applicant: 


Miss Tara Corkery

Respondent:


G.Room Limited

Case Summary: 
Week in hand; incorrect deductions (sick pay); holiday pay; bank holiday pay; notice pay; complaints regarding failure to provide a contract of employment and itemised pay statements.

Hearing on 


16th October 2008

Before:  


Mrs N Santos-Costa, Deputy Chairman, 





Mrs S Armes and Mr A Hall, Panel Members

Representation: 



For Applicant: 


Mr Billy Doyle

For Respondent:

The Respondent did not appear

The Facts

20. Miss Corkery was employed by the Respondent as a hair stylist between 21st January 2008 and 29th March 2008.

21. Miss Corkery complained to the Tribunal that when she left the employment of the Respondent, Mr Carl Southam, the director of the Respondent failed to pay her the wages that she had earned in the first week of her employment and which he had kept ‘in hand’ as security against her failing to provide notice of her intention to leave the salon.  In addition, Mr Southam deducted from Miss Corkery’s last week’s wages the sum of £100 in respect of 2 days sickness leave that she had taken in February and which Mr Southam had agreed to pay at the time.  In addition, Mr Southam incorrectly calculated the days that Miss Corkery had taken as holiday during her employment.  Miss Corkery also considered that Mr Southam had wrongly failed to pay her for 3 days of her final week because he told her not to come in on those days.  Miss Corkery also complained to the Tribunal that she had not been provided with a written statement of the terms of her employment during her employment and had never received an itemised pay slip from the Respondent.

22. The Respondent filed a response to Miss Corkery’s claims on form JET2 on 11th August 2008 in which he rebutted each of Miss Corkery’s claims and complaints.

23. The Respondent failed to appear before the Tribunal despite adequate warning of the date of the hearing being given to him.  Accordingly, the Tribunal considered each of Miss Corkery’s complaints against the information contained in the Respondents’ JET2 and had reached its decision on the balance of probabilities of such evidence.

24. It must be noted that this case was heard on the same day as the same Tribunal heard complaints against the Respondent by two other former employees of the Respondent.  All three cases were cased on similar grounds of complaint to the Tribunal.  None of the three applicants (Jade Chapman, Declan Doyle or Tara Corkery) were present in the Tribunal room during the presentation of each other’s cases except to give specific evidence as noted in any particular judgement.  Miss Corkery’s case was heard last out of the three, by which time her former colleagues (Jade Chapman and Declan Doyle) had left the Tribunal offices in order to return to work.  Miss Corkery was happy to proceed with her case without the specific evidence of such colleagues on any particular point.  However, for expediency and with the consent and knowledge of Miss Corkery, the Tribunal has relied upon such similar evidence provided in the cases of Miss Chapman and Mr Doyle when reaching its decision on certain issues in Miss Corkery’s case.

The Tribunal has considered each of Miss Corkery’s complaints in turn:

The Week in Hand

25. The Tribunal heard evidence from Miss Corkery, Miss Chapman and Mr Doyle that it is still common practice in the hairdressing business to work a ‘week in hand’ at the start of employment.  Miss Corkery started work for the Respondent on 21st January 2008 and this is confirmed by the Respondent in its JET2.  The Respondent attached wages slips to its JET2 in respect of Miss Corkery’s earnings.  Miss Corkery maintained that she never received any of these (see paragraph 25 below).  Miss Corkery can give no explanation as to why there is a wage slip attached to JET2 in respect of the week ending 19th January 2008 as she was working for another salon at that point.  Miss Corkery says that whilst there is a pay slip for her wages for the week ending 26th January 2008 (her first week of employment) she did not receive her first week’s pay until the end of the following week (2nd February 2008), as her first week’s wages were kept by the Respondent.  Miss Corkery pointed to the Respondent’s answer to question 5.2 (paragraph (C) of JET 2 where it admits that a week in hand was kept (and subsequently paid to her as holiday pay), as proof that she was not paid these wages when they were earned by her.  Miss Corkery also stated that she was not paid any money by the Respondent when she went on holiday and this is established by Mr Southam’s letter to her on 10th April 2008 where he claimed that in fact she owed him monies for holidays taken over her entitlement. This aspect of Miss Corkery’s claim is examined in more detail in paragraph 11 below.

Decision

26. The Tribunal accepts that it is customary for people involved in the hairdressing trade to work ‘a week in hand’ at the commencement of their employment and finds that it is reasonable for Miss Corkery to have done this too. The Tribunal finds that the wage slips attached to JET2 are unreliable as a source of information and prefers instead to rely on the Respondent’s own reference to the existence of a week in hand’s wages in Form JET 2. The Tribunal finds also for the reasons stated in paragraph 14 below that is was unlikely that these monies were paid to Miss Corkery as holiday pay. Accordingly, the Tribunal finds that the Respondent failed to pay Miss Corkery her first week’s wages as required by her terms of employment and this is contrary to article 86 of the Employment (Jersey ) Law 2003 (‘the Law’). The Tribunal finds that Miss Corkery earned £250 gross per week and hereby awards Miss Corkery the sum of one week’s wages which is £250.00.

Deduction of Sick Pay

27. Miss Corkery gave evidence to the Tribunal that during February 2008 she was off work for 2 days because she was unwell. In fact Miss Corkery had reported for work but had been sent home by the Manager. Miss Corkery explained that as she did not have a contract of employment she did not know her rights concerning sick leave and spoke to Mr Southam about her situation. Miss Corkery was clear in her evidence that at the time Mr Southam said it was ‘fine’ and that he would not deduct 2 days pay from her wages, and in fact she was paid for the complete week. Miss Corkery said that she assumed that this was the arrangement for all the staff. However when Miss Corkery left the employment of the Respondent a sum of £100 was deducted from her final wages as repayment for the 2 days sick leave taken some weeks earlier.

28. Miss Corkery drew the attention of the Tribunal to a letter she had received from Mr Southam on 10th April 2008 regarding the deductions made by him from her final salary, where he states:

‘Two sick days were taken during your time with us, but we have paid for this even though sick pay is not in your contract. This will be claimed back along with the 2.66 day’s holiday pay’. 

Miss Corkery said that these words confirmed her evidence. Miss Corkery also confirmed that the 2 days sick pay had been deducted from her final pay and the first time she saw a contract of employment was when she received a copy of the JET 2 to which a copy was attached.
Decision

29. The Tribunal has decided that notwithstanding any other term of her employment, when Miss Corkery took 2 days sick leave in February 2008 that the Respondent agreed to pay her for those days. Such arrangement became a term of her employment which the Respondent breached, pursuant to article 86 of the Law, when it subsequently reimbursed itself for those days from her final wages. The Tribunal finds that Miss Corkery earned £250 a week, or £50 a day and it hereby awards the sum of £100 to Miss Corkery being 2 days pay incorrectly deducted from her wages.

Holiday Pay

30. Miss Corkery informed the Tribunal that Mr Southam had offered her, as an incentive to move to G:Room from her previous job, 25 days paid holiday a year which was more than she was previously entitled to. The Tribunal heard evidence from Mr Doyle and Miss Chapman in their cases to the Tribunal that they were also offered the same incentive and such an offer was made in the presence of the three colleagues.

31. Miss Corkery informed the Tribunal that she took 3 days off work as holiday – the 18th, 19th and 20th March 2008 not the six days claimed by Mr Southam. Miss Corkery suggested that as these days were just before the Easter weekend, this may have caused Mr Southam to be confused. Miss Corkery was quite specific in respect of her dates of travel and her plans. Miss Corkery mentioned that her pay slip for the week ended 22nd March 2008 (which she did not receive in any event) makes no mention of holiday leave, although another one issued after she left and undated, does refer to one week’s holiday being taken. The Tribunal is mindful that Mr Southam is consistent in his response that Miss Corkery took 6 days leave at this time.

Decision

32. The Tribunal finds from the evidence presented by Miss Corkery and also from that presented in Miss Chapman and Mr Doyle’s cases, that Miss Corkery was promised 25 days paid leave a year when she started working for the Respondent. Miss Corkery worked for the Respondent for 10 weeks, which entitled her to 5 days holiday calculated as follows:

10 weeks x 25 days = 4.8 days or 5 days.

52 weeks

33. The Tribunal following a lengthy discussion prefers the evidence of Miss Corkery regarding the amount of holiday that she took during her employment, of 3 days. Miss Corkery was clear, confident and specific about her dates of holiday. By contrast Mr Southam has shown his records for the Respondent to be inconsistent and incomplete. The Tribunal finds that Miss Corkery was due 5 days holiday but only took 3 days, leaving a balance of 2 day’s holiday due to her. Miss Corkery earned £250 a week, or £50 a day, which means that pursuant to article 11 of the Law, the Tribunal hereby awards the sum of £100 to Miss Corkery.

Bank Holiday

34. Miss Corkery explained to the Tribunal that the Salon was always closed on a Monday and all the salon staff had the same day off. This evidence was supported by the evidence heard from Jade Chapman and Declan Doyle in their cases.

35. Miss Corkery gave evidence that the salon was closed on Easter Monday (24th March 2008) and that she took her day off as usual. However, Miss Corkery informed the Tribunal that she was not given an extra day’s pay for that Bank holiday or a paid day off in lieu of it.

36. There is no evidence to support Miss Corkery’s claim in this regard, and Mr Southam makes no mention of it in the Form JET 2 or his letter of 10th April 2008 to Miss Corkery

Decision

37. The Tribunal is mindful that the Respondent failed to comply with article 11 of the Law in its treatment of bank holidays in respect of Jade Chapman’s and Declan Doyle’s employment and the Tribunal can see no reason why Miss Corkery would be singled out by the Respondent for correct treatment under article 11 of the Law. It was established in Renehan v G4S Security Services Ltd (2006) that a rostered day off is the equivalent of a working day when it falls on a Bank holiday. After discussion, the Tribunal finds in favour of Miss Corkery on this point and hereby awards the sum of 1 day’s pay to Miss Corkery pursuant to article 11 of the Law. Miss Corkery earned £250 gross a week, for a 5 day week. This is £50 a day and 1 day’s pay is £50.

Notice Pay

38. Miss Corkery gave evidence to the Tribunal that she informed Mr Southam verbally that she was not happy at the salon and offered him one week’s notice on Thursday 27th March 2008. Miss Corkery said that Mr Southam replied that a weeks notice was not necessary as he had a new stylist starting on Tuesday 1st April 2008 and all she had to do was work to the end of the week and not come in on the Tuesday, Wednesday or Thursday of the following week. Miss Corkery said she was put out by this instruction as she had clients booked in for the following week but she did as she was told and stopped work on Saturday 29th March 2008. However she was astonished when she was paid only for that week and not for the 3 days that she was willing to work, in order to work out her notice, in the following week.

39. The Tribunal notes that Mr Southam was consistent in Form JET 2 that Miss Corkery gave him verbal notice ‘in the middle of her final week’ that ‘she would be leaving at the end of the week as she had another job to go to’. Mr Southam also mentions Miss Corkery’s failure to give him a week’s notice in his letter to her of 10th April 2008.

Decision

40. Miss Corkery had worked for the Respondent for less than 26 weeks and article 56(2) of the Law is silent as to how much notice such an employee must provide. The Tribunal is also confident that Miss Corkery did not have any written terms of employment (see paragraph 22 below) so was under no requirements from a contract either. However, in these circumstances the Tribunal would expect an employee to give ‘reasonable notice’. Miss Corkery says she gave 1 week’s notice which she was prevented from working out in full. The Respondent is consistent that she gave much shorter notice of her intention to finish on Saturday 29th March 2008. Two members of the Tribunal are content that Miss Corkery was telling the truth about this matter and consider that as the Respondent had failed to even pay the contributions it has deducted from Miss Corkery’s wages to the Social Security Department, its evidence on Form JET 2 is of little value in this case. The third member of the Tribunal believes there is no point of reference in this particular matter by which to verify either version of events. However, by a majority decision the Tribunal hereby awards Miss Corkery 3 days pay for the days remaining of her notice that she was prevented from working by Mr Southam and for which she was not paid. Miss Corkery earned £50 a day, so 3 days pay is £150.00. 

Failure to provide a Contract of Employment

41. Miss Corkery gave evidence that she constantly asked for a contract of employment and was never supplied with even a draft during her employment. Miss Corkery said that the first copy that she saw was the version attached to the Respondent’s JET 2 which is incorrect in any event as it does not reflect the terms of her holiday pay or commission on top of her wages.

42. Mr Southam states in form JET 2 that he did supply a contract of employment to Miss Corkery which she failed to sign and return to him.

Decision

43. In this complaint the evidence of the parties is entirely contradictory but Miss Corkery was consistent in the presentation of her case that she did not know the arrangements for sick pay or notice because she did not have a contract.  Also, the Tribunal is aware from the complaints of Jade Chapman and Declan Doyle that they were not presented with draft contracts until late into their employment and even then such contracts did not reflect the terms of their employment as agreed with Mr Southam.  The Tribunal is also aware that Miss Corkery has nothing to gain personally from this complaint.  After some discussion the Tribunal has come to a decision that on the balance of probabilities, Miss Corkery was not supplied with a written statement of the terms of her employment during the period that she worked from the Respondent as required by Article 3 of the Law.

Failure to provide wage slips and to pay social security contributions

44. Miss Corkery was consistent in her evidence that she did not receive a wage slip for the duration of her employment.  Miss Corkery said that she asked regularly for a wage slip because this was her first job since qualifying as a hair stylist and wanted to ensure that she was “right” for income tax and social security purposes.

45. Miss Corkery produced to the Tribunal copies of her social security contribution records which show that no social security was paid on her behalf by the Respondent for the period of her employment.  The wage slips which were attached to the JET2 by the Respondent indicate that deductions were made for social security each week.  Miss Corkery confirmed that she earned too little to attract ITIS.

Decision

46. The Tribunal is mindful that Miss Corkery was consistent in her evidence that she did not receive a wage slip at any time during her employment.  It is also apparent to the Tribunal that the Respondent did not pay over to the Social Security Department the contributions that it purported to deduct from Miss Corkery’s wages each week.  The Tribunal is of the opinion that on the balance of probabilities the Respondent failed to provide Miss Corkery with an itemised pay statement as requested by her pursuant to article 51 of the Law.

Schedule of Awards

	1. Week in hand. Reimbursement of wages earned. Article 86 of the Law
	£250.00

	2. Sick Pay.  Reimbursement of 2 days sick pay incorrectly deducted.  
Article 86 of the law.
	£100.00

	3. Holiday pay (2 days outstanding). Article 11 of the Law
	£100.00

	4. Bank Holiday pay. Award of 1 days pay. Article 11 of the Law
	£50.00

	5. Notice pay (3 days outstanding) Article 56 of the Law
	£150.00

	Total
	£650.00


Jersey Employment Tribunal

Case Number:  

2107-074/08

Applicant: 


Ryan Francis Godel
Respondent:


Druid (Carpentry) Services Limited
Hearing on 


21st October 2008 

Before:  


Mr David Le Quesne, Chairman.


Representation: 


For Applicant: 


Mr Godel appeared and represented himself. 
For Respondent:

The Respondent did not appear and was not represented
1. Mr Godel's claims include a claim for unfair dismissal. I have rejected that claim because it was not brought within the eight week period stipulated in the Employment (Jersey) Law 2003 (‘the Law’).

2. Mr Godel stated that he was not paid for one week when he worked, and he was not given the two weeks notice to which he was entitled, or paid instead of notice. I therefore award him 3 weeks pay at £150.00 per week = £450.00.

3. Further, Mr Godel stated that he was not given any paid holiday for the six months of his employment, so I award him one weeks pay = £150.00.

4. The Respondent, Druid (Carpentry) Services Limited therefore is ordered to pay to Mr Godel a total of £600.00. 

5. Mr Godel's evidence also was that he was not given either a written statement of the terms of his employment nor itemised pay slips when he was given his weekly wages in cash. These matters were not raised in the complainant's JET1 form, so I merely point out that these were breaches of the law. It is a matter of concern that some employers still fail to provide these essential documents to employees, and it is of particular concern that this tends to affect young employees who are starting their working lives and perhaps feel unable to insist upon their rights. 

Schedule of Awards

	1. Award – Wages & Notice Pay - 3 weeks pay at £150.00 per week
	£450.00

	2. Award – Holiday Pay - one weeks pay 
	£150.00

	Total
	£600.00


Jersey Employment Tribunal

Case Number:  

0310-115/08

Applicant: 


 Miss Seantelle Devine

Respondent:


Collections Group Limited

Case Summary: 

Application to strike out: Applicant not dismissed.

Hearing on 


2nd December 2008

Before:  


Mrs N. Santos-Costa, Deputy Chairman,





Mrs M Curtis and Mr P Kirwan, Panel members

Representation: 


For Applicant: 


Miss Devine represented herself

For Respondent:

Mr Richard Clews, Managing Director

INTERIM HEARING

5. The Tribunal had been convened at the request of the Respondent to consider its application that Miss Devine’s complaint of unfair dismissal should be struck out on the basis that she has not been dismissed by the Respondent and accordingly she does not have the necessary locus standii to make such complaint.

6. The Tribunal noted that Miss Devine has also complained to the Tribunal that she is owed certain monies by the Respondent and this present application has no bearing on such complaint.

7. Briefly the background to this application is as follows. Miss Devine worked for the Respondent in one of its shops since 6th September 2004. On the 28th August 2008, following a complaint to the Police by Richard Clews, Miss Devine was arrested for stealing from the Respondent and subsequently charged with this offence. Mr Clews gave evidence to the Tribunal that he was advised by the Police not to contact Miss Devine pending her Court appearance. Miss Devine gave evidence to the Tribunal that she was advised by the Police that ‘she no longer had a job’ with the Respondent and also, that she must not contact Mr Clews. Miss Devine told the Tribunal that at this point she believed she had lost her job because the Police told her she had but also because she had been arrested for stealing from her employer. Although Miss Devine did not work for the Respondent after the date of her arrest, the Tribunal were informed by Mr Clews that she was paid by the Respondent to the end of the month, although this is disputed by Miss Devine as mentioned in paragraph 2 above. Mr Clews gave evidence that he heard nothing at all from Miss Devine pending her court appearance on 1st October 2008 and indeed only learned that she had been convicted on reading a report in the Jersey Evening Post. Mr Clews said that he subsequently received a letter from the Viscount’s Office concerning compensation for this matter, which he received on the same day as a letter from the Tribunal office covering Miss Devine’s form JET 1 complaining, inter alia, of unfair dismissal. Mr Clews was clear in his evidence throughout the hearing that he had received no communication from Miss Devine at all about her job, status or any outstanding monies at any time. Mr Clews informed the Tribunal that he intended to deal with the situation from an employment perspective when the court case was held and any conviction made. Mr Clews stated in a written statement to the Tribunal that he did not dismiss Miss Devine because he would have expected her to return to work if she had been found not guilty. Alternatively following her court appearance he would have exercised the disciplinary process contained in Miss Devine’s contract of employment and considered terminating her employment. Mr Clews informed the Tribunal that on receiving Miss Devine’s Form JET 1 he contacted JACS for advice as to what to do next and was told ‘to do nothing’ other than complete and lodge Form JET 2 (the Employer’s Response) which he did on the 20th October 2008. It remained Mr Clews’ belief that Miss Devine had not been dismissed from her employment and accordingly she could not claim unfair dismissal.

8. At the hearing Miss Devine did not respond to the contention that she remained employed other than to state that she believed what the police had told her, that she had lost her job because of her arrest. Miss Devine said that she was prompted to claim for unfair dismissal on her lawyer’s advice following her criminal conviction and completed Form JET 1 on the same date.

Decision

9. The Tribunal have carefully considered these facts in order to decide whether the contract of employment has been terminated and if so, by whom. This is important because if the employer terminated the contract of employment there will have been a dismissal but if the employee terminated the relationship, there will have been a resignation. The Tribunal has also borne in mind the fact that a dismissal must state a date of termination of employment or contain material from which such an event can be ascertained.

10. On the facts presented to it, the Tribunal can find no evidence of any definite day or event which concluded this employment relationship. The Tribunal finds that Miss Devine’s arrest on the 28th August 2008 was not such an event. This is because, notwithstanding Miss Devine’s belief that she had lost her job, she did not communicate a resignation to Mr Clews and he, in turn, did not use this event as a reason to dismiss her. Instead, this Tribunal finds that their relationship entered a period of ‘suspension’ pending the outcome of the criminal court case and during which neither party pressed the other for resolution. This lack of communication seems to be based on the Police’s instructions to each party not to communicate with the other during this period. Good practice here would have been for Mr Clews to have written to Miss Devine clarifying her status (but not mentioning the details of the pending criminal case), but the Tribunal can understand why in these particular circumstances, this letter was not written.

11. From the evidence heard and presented it is clear to the Tribunal that Mr Clews intended to deal with Miss Devine’s employment status following the outcome of her court case. It is apparent that he took no action in this regard because within a week of Miss Devine’s conviction he had received her complaint of unfair dismissal and had been advised by JACS to take no further action in this matter, other than to respond to her claim. This advice was unfortunate as the Respondent’s disciplinary procedure states that theft from the employer is an example of, “gross misconduct [which] will justify summary dismissal without pay”. A short letter from the Respondent based on Miss Devine’s criminal convictions would have satisfied this procedural requirement and constituted a reasonable reaction to the circumstances. However, to date this letter has not been written and the Tribunal finds that the parties remain in their suspended employment relationship, which means that Miss Devine has not been dismissed by the Respondent.

12. Accordingly, the application by the Respondent to strike out Miss Devine’s application of unfair dismissal on the grounds that she has not been dismissed, succeeds.
Jersey Employment Tribunal

Case Number:  

0610-116/08

Applicant: 


Mr Ronald Hanrahan

Respondent:


R+D Waller Builders Limited

Case Summary: 

Interim Hearing: Application to strike out.

Hearing on 


15th December 2008

Before:  


Mrs N Santos-Costa, Deputy Chairman





Mrs M Curtis and Mr P Kirwan

Representation: 


For Applicant: 


Mr Hanrahan represented himself

For Respondent:

Mr Rodney Waller, Director.

INTERIM HEARING

33. The Tribunal was convened at the request of the Respondent to hear its application that Mr Hanrahan’s complaint of unfair dismissal be struck out on the basis that it was filed at the Tribunal’s office out of the time limits prescribed by Article 76 of the Employment (Jersey) Law 2005 (‘the Law’).

34. The Tribunal was informed by the parties that Mr Hanrahan’s position was made redundant and that he was given 3 weeks notice of termination of his employment by the Respondent on the 24th July 2008. It was the Respondent’s intention that Mr Hanrahan would finish his employment on the 8th August 2008. However it was agreed by the parties that if Mr Hanrahan found other employment he could leave the Respondent’s employment before that date. Mr Hanrahan found another position and it was agreed that he would leave on Friday 1st August 2008. Mr Hanrahan informed the Tribunal that he started in his new job on Monday 4th August 2008. From evidence produced to the Tribunal it is clear that Mr Hanrahan was not paid beyond the 1st August 2008. After consideration, Mr Hanrahan felt he had been unfairly selected for redundancy by the Respondent and filed a complaint of unfair dismissal with the Tribunal office on Monday 6th October 2008. Mr Waller, on behalf of the Respondent, asserted that this application was filed beyond the limit of 8 weeks following termination of employment prescribed by the Law and asked the Tribunal to strike out Mr Hanrahan’s complaint of unfair dismissal.

35. Articles 76 (1) and 76 (2) of the Law state as follows:

(1)     Subject to Article 80(2), a complaint may be presented to the Tribunal against an employer by any person that he was unfairly dismissed by the employer.

(2)     Subject to paragraph (3), the Tribunal shall not consider a complaint under this Article unless it is presented to the Tribunal –

(a)     before the end of the period of 8 weeks beginning with the effective date of termination; or

(b)     within such further period as the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of 8 weeks.

Article 76 (3) of the Law does not apply to this case.

36. Based on the facts and evidence presented to it the Tribunal finds as follows:

a) That Mr Hanrahan agreed to shorten the length of notice of termination of his employment from 3 weeks (to 8th August 2008) to 2 weeks (to 1st August 2008);

b) That the effective date of termination of Mr Hanrahan’s employment was the 1st August 2008;

c) That in accordance with article 76(2) of the Law (above), Mr Hanrahan should have presented his complaint of unfair dismissal to the Tribunal within 8 weeks of such effective date of termination, which was by 25th September 2008;

d) That Mr Hanrahan filed his complaint of unfair dismissal on the 6th October 2008, which was outside the time limit prescribed by article 76 (2) of the Law;

e) That there were no extenuating circumstances regarding the delay in filing the complaint of unfair dismissal;

f) Accordingly Mr Hanrahan’s complaint of unfair dismissal is hereby struck out by reason of being filed outside the time limits prescribed by Article 76 (2) of the Law.

37. This decision is without prejudice to any applications that Mr Hanrahan may wish to make to the Tribunal regarding any alleged breaches of his contractual rights by his former employer.
Jersey Employment Tribunal

Case Number:  

2209-110/08

Applicant: 


Mr J Rotherham 

Respondent:


Belgravia Administration Limited (In Liquidation)

Hearing on:


1st December 2008




Before:  


Mr D Le Quesne, Chairman

Representation:

Applicant:


Mr James Rotherham  appeared in person

Respondent:


Advocate V Milner appeared for the Respondent

1
The Respondent is in liquidation. At a directions hearing before the Royal Court on 10th October 2008 the liquidators sought an additional order, under the Companies Law art 155(4)(c), that art 159(4) of that law should apply to this ‘just and equitable’ winding up. The Court made the order that “no action shall be taken or proceeded with against [the] Company…..except by leave of the Court…”.

2
The Applicant was an employee of the Respondent, and submitted a claim to the Tribunal that he was unfairly dismissed. The liquidators have written to the Tribunal saying that the claim before it must be stayed, pursuant to the Court order. I directed that I wished to hear argument on the narrow point of whether an application to the Tribunal is an “action”, and thus to be stayed pursuant to the Court order. The question arose in my mind because the UK statute is in wider terms, see the Insolvency Act 1986 s130(2) “….no action or proceeding shall be proceeded with…”.

3
In Carr v British International Helicopters Ltd (in administration) [1994] ICR 18, the words “other proceedings” as used in the Insolvency Act were considered and it was held that a claim before an Industrial Tribunal for unfair selection for redundancy was caught by those words. But, the fact that a claim to an Industrial Tribunal is a ‘proceeding’ does not make it an ‘action’.

4
Miss Milner has satisfied me that the order made by the Royal Court does mean that Mr Rotherham’s claim must be stayed, for two reasons.

5
One reason is that the purpose of the order made by the Court was to avoid the expense and diversion to the liquidators of having to defend or otherwise deal with myriad formal claims resulting from the liquidation; to prohibit court claims without leave, yet permit claims before a tribunal such as the Employment Tribunal, would be to undermine that purpose.

6
The other reason is as follows. In English law the word ‘action’ means or includes any civil proceedings (see for instance art 151 Supreme Court Act 1981), and there is  no reason to doubt that it has the same meaning in Jersey Law. Article 1(1) of the Jersey Employment Law states that “civil proceedings” means proceedings before the Tribunal or civil proceedings before any court. Miss Milner submitted that this leads to the conclusion that the word ‘action’ must include proceedings before the Jersey Employment Tribunal. I agree.

7
Further, Miss Milner’s researches could not find modern support for the proposition that the word ‘action’ is confined to court proceedings and does not include tribunal proceedings.

8
I therefore order that Mr Rotherham’s claim before the Tribunal is stayed. Mr Rotherham may of course apply to the Royal Court for consent to pursue his claim before the Tribunal.
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