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	Case No     
	Date Registered
	Name of Applicant
	Name of Respondent
	Type of Claim
	Out

 come

	0501-005
	12/01/10
	BAAL, Mrs M
	Luxicabs
	Unfair Dismissal, Payment of Wages
	A

	1401-011
	20/01/10
	DEVEREUX, Miss L
	Dorset Tavern
	Termination of Employment, Payment of Wages, No Payslips, Written Statement, Rest Periods and Annual Leave, Unfair Dismissal
	A

	0802-017
	11/02/10
	GOUVEIA, Mr E
	Calamus Limited Vehicle Repairs
	Unfair Dismissal, Written Statement, Payment of Wages, Termination of Employment
	A

	1102-019
	23/02/10
	WRIGHT, Ms D 

	Bonds Bar

	Payment of Wages, Written Statement
	A

	0803-028
	09/03/10
	DE SOUSA, Miss P A
	Miller Investments Ltd
	Unfair dismissal
	A

	1003-029
	15/03/10
	LE MASURIER, Miss Z
	J Hopkins t/a TotalCare
	Unfair dismissal/RPAL
	R

	1503-031
	22/03/10
	PICOT, Mr S
	Williams Motors Limited
	Unfair dismissal/payment of wages/holiday pay/notice pay
	A

	2303-036
	07/04/10
	DREW, Mrs J
	Christopher Robin
	Unfair Dismissal, Rest Periods and Annual Leave, Written Statement, Termination of Employment
	A

	0104-037
	07/04/10
	O BRIEN, Mr J
	Health & Social Services
	Payment of Wages, Unfair Dismissal, Rest Periods and Annual Leave
	A

	0704-043
	13/04/10
	MILLOT, Miss H
	Mr Olliver Davy Flooring Centre

	Payment of Wages, Written Statement, Rest Periods and Annual Leave
	A

	1404-049
	20/04/10
	LIPSCOMBE, Mr P
	The Cycle Centre Ltd

	Unfair Dismissal
	R

	2004-051
	30/04/10
	GIL, Mr C
	New Dynasty Restaurant
	Unfair dismissal/min wage/payment of wages
	A

	2705-066
	27/05/10
	SANTOS, Mr Da Silva
	Mange Tout
	Unfair Dismissal, Rest Periods and Annual Leave, Payment of Wages
	R

	1110-131
	14/10/10
	CORRIGAN, Mr S
	PMB Decorators
	Notice Pay
	A
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In the Jersey Employment Tribunal

IN THE MATTER:-

	BETWEEN
	   Mrs Mary Baal
	APPLICANT
	

	AND
	   L   Luxicabs Limited
	     RESPONDENT
	


HEARING

Hearing on 


13th September 2010
Before:  


Mr David Le Quesne, Chairman.
Representation:

For Applicant: 

Mrs Baal was represented by Mr Simon Hurry
For Respondent:

Luxicabs was represented by Mr Matthew Prior, 




Director.
1. When the hearing started, I informed the parties that a panel member, Mr Kirwan, 
had a close association with the union, Unite, which was providing support for the 
Applicant. The Respondent objected to Mr Kirwan forming part of the panel, and I 
accepted that objection. The Tribunal is properly constituted if the chairman or 
deputy sits alone or with two panel members, but not otherwise. The parties agreed 
that I should sit alone to hear the case, which I did, and the two panel members 
were discharged by me.
2
Mrs Baal worked for Luxicabs from 31st March 2008 until she was dismissed for gross misconduct on 24th November 2009; she claims that she was unfairly dismissed and claims statutory compensation and payment in lieu of notice. Mrs Baal also alleges that she was not provided with particulars of her employment as required by the Law. Her JET1 form was received by the tribunal on 5th January 2010.

3
It was clear to me that the parties still held strong feelings about what happened. Against this background, there were some other features which made this case difficult. Mrs Baal and her partner of many years, Mr Barry Neale, gave evidence, and for Luxicabs its owner, Mr Bill Prior gave evidence, as did his wife, Mrs Alie Prior and his son in law, Mr Beason. Mr Matthew Prior, who ably presented the case for Luxicabs, is the son of Mr and Mrs Prior and brother in law of Mr Beason. The only witness outside the family circles was Mrs Rosemary Pestana, who was assigned by Unite to represent Mrs Baal at the disciplinary hearing.

Two witnesses to events from whom I would like to have heard were not called. One was Sam Gray, who was working as the telephonist in the control room at Luxicabs, with Mrs Baal, during the relevant events. The Respondent provided an unsworn and undated statement by Sam Gray, but it would have been unfair to the Applicant to give it any value as Mr Hurry could not cross examine. The other was Vicky Leighton, the daughter of the man who, at the time, was general manager of Luxicabs; she came to the control room at the relevant time and saw what was happening and spoke to Mrs Baal and Sam Gray, so she could have given important evidence.

4
On Saturday, 21st November 2009 Mrs Baal went to work in the control room as the operator, working with Sam Gray, who was working as telephonist. The telephonist takes calls from members of the public ordering taxis and passes the messages to the operator who uses the Auriga computer software to assign the jobs to the drivers. The operator’s job is tense and difficult, particularly on a Saturday night, which is the busiest night of the week, and particularly by about 10.00pm.

The alleged gross misconduct occurred that evening in the control room, so I shall now turn to the evidence of what happened that evening.

Mrs Baal’s evidence
5.1
During the evening, Mrs Baal became increasingly stressed by the failures of the Auriga computer system, which is designed to automatically assign jobs to available and appropriate drivers. Such failures mean that the operator has to repeat processes and sometimes contact drivers by telephone to assign jobs. In the context of a busy Saturday night, such failures lead to delay, irate customers and drivers, and pressure upon the operator. Although she was an experienced operator, for some unknown reason she became unusually tense and anxious, and started to panic. She told Sam Gray to stop accepting new bookings, but she apparently did not obey, so the pressure increased and caused further system failures.

5.2
Attached to the operator’s screen is a written instruction describing what the operator should do when the Auriga system does not properly work. Mrs Baal admitted that she did not look at this instruction and thus did not follow the instructions. In cross examination she stated that she did not know why she did not refer to the instruction, but thought she must have forgotten about it.

5.3
What Mrs Baal did was send a message through the system, to all drivers, stating “sorry guys had enough gone home thanks for help.”  Of course, she had not gone home, for she sent the message from the control room. Next, Mrs Baal asked Sam Gray to call Mr Bill Prior, the owner of Luxicabs, to come in to help sort out matters. Mrs Baal heard the call being made and was told by Sam Gray that Mr Prior was coming.

5.4
Before Mr Prior arrived, Vicky Leighton came to the control room. It is not disputed that she was called by Mr Prior and asked to come in to help in an emergency, which she did, in her pyjamas. As I have said, it is unfortunate that Vicky Leighton was not called as a witness; without her and without the evidence of Sam Gray, I only have the evidence of Mrs Baal and Mr Neale as to what happened in the control room before the arrival of Mr Prior.
Mrs Baal said that she noticed that Vicky Leighton had arrived and asked why she was there, thinking that she had come in to ask for a taxi, as she had done before. She did not think that Vicky Leighton had come to replace her, as she was a telephonist, not an operator.

In her evidence to me and in her witness statement, Mrs Baal said that it was Sam Gray, not her, who told Miss Leighton that she could leave as she was not needed. This is important and I shall refer to it later in this judgment.

5.5
Because she was beginning to panic, Mrs Baal called her partner, Mr Neale, who was a driver for Luxicabs, and asked him to come to collect her; he duly arrived, after Vicky Leighton had left and before Mr Prior arrived. When he arrived, he stood at the door of the control room, watching.

5.6
All this time, Mrs Baal remained at her seat at the operator’s desk, performing her job to some extent, and she was still at her desk when Mr Bill Prior, Mrs Alie Prior and Mr Michael Beason arrived. Mrs Baal said that she surrendered her chair to Mr Beason and left with Mr Neale. At that point she was in a very distressed state.

Mr Neale’s evidence
6.1
At about 10.00pm he received a call from Mrs Baal asking him to collect her from Luxicabs premises; she sounded stressed. When he arrived he saw that Mrs Baal was at her desk, stressed and close to tears. Sam Gray also was there. He waited by the door until Mrs Baal was ready to leave.

6.2
About ten minutes later, Mr Bill Prior, his wife and son in law arrived. Mr Neale said that he was shocked that none of them seemed concerned that Mrs Baal was clearly under stress and unhappy. Mrs Baal left her chair and he had to help her to the car and tried to calm her.
Mr B Prior’s evidence
7.1
He received that call from Sam Gray, discussed it with his wife, and then received another call from Sam Gray. As I have said, Sam Gray was not a witness. What she apparently told Mr Prior would be hearsay evidence, and where such evidence is on hotly contested matters, it would be unfair to the Applicant to attach any weight to it, for such evidence could not be tested by cross examination. On such matters, therefore, I have disregarded her statement.

Mr Prior called Vicky Leighton and arranged for her to go to the control room to assist, and then he and his wife drove to collect Mr Beason and the three of them went to the Luxicabs office.

7.2
When Mr Prior arrived, he saw Mrs Baal at the door in her coat and holding her bag, with Mr Neale; she was not at her seat at the control desk. Mr Beason took over the operator’s job and fairly soon restored order, and he remained on duty for the night.

7.3
Soon after arriving, Mr Prior took a call on his wife’s mobile telephone from Vicky Leighton, who apparently was upset; she told him that Mrs Baal had been rude to her, told her that she was not needed and that she should go away. What I have said in paragraph 7.1 about the hearsay evidence of Sam Gray applies also to Vicky Leighton, and in her case, there was not even a written statement of her evidence. It would be unfair to accept as evidence on any contentious point what Vicky Leighton apparently told Mr Prior.

7.4
Mr Prior explained that the Auriga system does fail at times, which is why there is a piece of paper attached to the controller’s screen with instructions on what the operator should do. Further, he said that after that night he caused the records to be examined, and they showed that the failure rate that night was not exceptional.  I accept that, and I proceed on the basis that what was exceptional that night was Mrs Baal’s unusually poor reaction to the stresses of the job; a job in which she was experienced.
Mrs A Prior’s evidence
8
Her evidence was similar to her husband’s, and in particular she also stated that when they arrived Mrs Baal was with Mr Neale at the door, wearing her coat.
Mr Beason’s evidence
9

He was in a hurry to sit at the control desk and sort out the backlog, so did not pay much attention to anything else. He did not see Mrs Baal, but she was not sitting at the control desk, where he went to sit.

The Gross Misconduct
10
In their evidence, Mr and Mrs Prior made it clear that the only gross misconduct for which Mrs Baal was dismissed was failing to do her duties in the control room; deserting her post. To put this further into context, it is said that Mrs Baal stopped doing her job as operator, so that the only person left to assign customer requests for taxis to taxi drivers was Sam Gray, who was not experienced as an operator, and who could not do both jobs.

I accept that such behaviour would be serious, for it would affect the reputation of the company, and might cause it to lose clients in a competitive market. It also would affect the incomes of drivers.

11
The first question I have to ask myself is what actually happened that night in the control room. Mrs Baal accepted that she did not follow the established procedures for dealing with failures in the Auriga system. She did not know why that night she became so fraught that she could not cope, but she insisted that she did not leave her post.

Thus, the core question for me is whether Mrs Baal did indeed cease to work as an operator. She said that this was not the case; she remained at her desk and continued to deal with her job, although she was doing it poorly and the delays were building up. In my judgment, there is a difference, for disciplinary purposes, between an employee deserting her post for no good reason, and an employee remaining at her post, but performing her job very badly.

How does the evidence on this issue balance? Mrs Baal stated that she remained at the operator’s desk until Mr Beason replaced her, and her long term partner, Mr Neale, stated that during the time that he was at the door of the control room waiting for Mrs Baal, she was at her desk. I have no other evidence on which I am prepared to rely as to what Mrs Baal was doing before Mr and Mrs Prior and Mr Beason arrived (I have already stated that I am not prepared to rely upon the undated, unsworn statement of Sam Gray, or upon what Mr Prior says was told to him by Vicky Leighton). There is the message which Mrs Baal sent to the drivers, referred to in paragraph 5.3 above, which stated that Mrs Baal had left her post, but she had not and did not immediately leave her post, for subsequently she asked Sam Gray to call Mr Prior and subsequently she was at her post, according to her evidence, when Vicky Leighton arrived. Therefore, there is no reliable evidence, from somebody who was there at the time, that Mrs Baal deserted her post.

I am not persuaded, on the balance of probabilities, that Mrs Baal did desert her post before the arrival of the Prior family.

12
I now consider the next step, which is what Mrs Baal was doing at the time Mr and Mrs Prior and their son in law arrived. Mr and Mrs Prior stated that Mrs Baal was not at her post, but was at the door, with Mr Neale, wearing her coat. Mr Beason said that he did not see Mrs Baal, but she was not in the operator’s seat, which he occupied immediately. Mrs Baal and Mr Neale stated that she left her seat at the operator’s desk only when the Prior family arrived. Mrs Baal and Mr Neale said that she remained at the operator’s desk until the Prior family arrived. Two families and two very different stories.

The burden of proving the misconduct upon which the dismissal was based lies upon the employer. Where, as here, the evidence appears to be evenly balanced, the employer fails to discharge that burden of proving, on the balance of probabilities, the misconduct.

The Respondent has failed to persuade me that when the Prior family arrived at the control room that evening, Mrs Baal was not at her desk.
13
I have been slightly assisted in coming to these conclusions by one oddity in the case. The Respondent admitted that it was Sam Gray, not Mrs Baal, who told Vicky Leighton that she was not needed, and could go away. I note from Sam Gray’s unsigned statement the following “A short while later Vicky arrived in her pyjamas, she had obviously just got out of bed. Conversations were had between Vicky and me in between telephone calls. Vicky was also talking to Mary as well, although I did not here the exact words as I was working. I did feel really sorry for Vicky and I told her that I could cope with the situation, so if she wanted to go home I wouldn’t prevent her.”  There is a significant inconsistency between on the one hand a crisis in the control room, with the operator not performing her duties, and on the other the emergency replacement, however inexperienced, being sent away by the telephonist who was apparently being left to cope with the crisis. The fact, admitted by the Respondent, that Sam Gray sent Vicky Leighton back to her home rather than use her help at least until the Prior family arrived, suggests to me that Mrs Baal had not deserted her post. Had she deserted her post, or even threatened to do so, I find it incredible that Sam Gray would have sent away the girl who had been sent specifically to help in the emergency.

I much regret that the Respondent did not call Sam Gray or Vicky Leighton, for they would have provided corroboration one way or the other, and they would have resolved the inconsistency to which I have just referred.
14
Mr and Mrs Prior made it clear in their evidence that the ground for dismissal was narrow: it was the failure of Mrs Baal to remain at her post. The Respondent has not satisfied me that Mrs Baal failed to remain at her post, so the reason given by the Respondent for the dismissal for gross misconduct is not proven. In the absence of gross misconduct, Mrs Baal was unfairly dismissed.

15
Mr Hurry submitted that the process leading to the disciplinary hearing and up to the conclusion of the appeal was so flawed as to be unfair. I agree with this submission, and I find that the process was unfair, to the extent that the dismissal was unfair. I accept that, in the context of a small family run business, the disciplinary process cannot reasonably be as sophisticated as in a large organisation, but there are for all employers minimum requirements, and in this case some of those requirements were not met. In such circumstances, an employer would do well to consult JACS or a lawyer for advice on how to conduct a fair disciplinary process with limited resources. I will describe fairly briefly the deficiencies in the process which was used.

16.1
Mrs Baal was handed a letter on Sunday 22nd November, the day following the night of the events in question, notifying her of a disciplinary enquiry to be held on 24th November. This was an unreasonably short time for Mrs Baal to prepare for the enquiry. On its own, this would not be a fatal defect, but it contributes to my decision that the process was unfair.

16.2
The disciplinary enquiry was conducted in an unfair manner. I accept the evidence of Mrs Pestana, (the only person at the disciplinary enquiry who took notes) who was assigned by Unite at short notice to represent Mrs Baal that Mr Prior behaved as a bully. Mrs Pestana has much experience in such matters, and I did not feel that she was favouring Mrs Baal in giving evidence. She said that in 35 years acting as a representative she had never attended such a disciplinary hearing; she had never felt so intimidated; Mr Prior did not appear interested in Mrs Baal’s answers; Mrs Baal was reduced to tears.

Probably, Mr Prior was so cross about what he saw as the threat to his business caused by his understanding of what Mrs Baal had done, that his emotions got the better of him. The lesson, perhaps, is that a person so closely interested in the matters in question should not conduct the disciplinary enquiry.

16.3
Mrs Baal and Mrs Pestana were not given any statements by witnesses, although I was told by Mr Prior that he had spoken to Sam Gray and Vicky Leighton. It is a fundamental rule of fairness in such circumstances that the accused should know what the evidence is and have the opportunity to assess it and question it.

I find that the conduct of the disciplinary enquiry was a fatal flaw in the disciplinary process; it rendered the process unfair.

16.4
Mrs Baal appealed, by letter dated 27th November. In that letter she raised by way of explanation or mitigation that she had “been feeling stressed due to ongoing health problems…”.  Further, she wrote “I emphatically deny the accusation made against me, with no proof presented, that I left a junior telephonist in charge alone. I also deny all other accusation that were put to me without proof.”

Mrs Prior conducted the appeal. She was managing director of Luxicabs and, of course, married to Mr Prior, the owner. In itself, it is dangerous for one so closely connected to the person who has made the decision which is the subject of appeal, to hear the appeal.

Mrs Prior did not hear from Mrs Baal on her appeal, so she did not enquire about the stress due to health problems. Further, Mrs Baal still was not given the evidence against her; she did not know precisely what had been said by Sam Gray and Vicky Leighton.

This was not a properly conducted appeal; it was not fair to Mrs Baal, and it rendered the disciplinary process unfair.
16.5
On 8th December, Mrs Prior wrote to Mrs Baal rejecting her appeal. She wrote “Management has fully investigated the allegation, in accordance with Luxicabs Disciplinary & Grievance Procedures, a copy of which is detailed in your contract…”  What the contract says about such procedures is in 10 lines in Luxicabs standard contract, as follows:
“DISCIPLINARY AND GRIEVANCE PROCEDURES
Notify the Managing Director. In the case of minor disciplinary procedures the Board of Directors may follow the guidelines below:

a) A verbal warning

b) A written warning

c) Dismissal

An act of gross misconduct by the employee (e.g. “greasing” or showing favour towards a particular driver with regards to distribution of word, theft, fraud, violence or being under the influence of alcohol or drugs at work, or a breach of the confidentiality agreement,) may justify such a immediate dismissal.”
This is not a description of Luxicabs’ disciplinary and grievance procedure. The employee being disciplined, or with a grievance, would be no better informed about the procedure after reading this than before. For Mrs Prior to have written that the investigation was done in accordance with the Respondent’s disciplinary and grievance procedures was rather misleading.

I do not regard this failure to have a written description of the employer’s disciplinary and grievance procedure as a fatal flaw, for the core question is whether the procedure which actually was followed was fair, but it contributes to my decision that the procedure was not fair.

16.6
In summary, I find that the disciplinary procedure followed by Luxicabs was so defective and unfair that, even if I had found the allegations against Mrs Baal proven, and that they amounted to gross misconduct, I would have found the dismissal to be unfair due to the procedural defects.

17
Mrs Baal claimed that she was not provided with particulars of her employment, as required by the Law. Again, the evidence was conflicting, but on this issue my decision is that I am not satisfied that Luxicabs failed to provide particulars of employment. I therefore dismiss the allegation.

18
During the hearing, because we were running short of time, the parties agreed at my invitation to let me have in writing their submissions on the amounts which should be awarded to Mrs Baal should I find in her favour. I have a written submission this point on behalf of Mrs Baal, but not on behalf of Luxicabs; however, the calculation is not difficult, and I can do it without any contribution from the parties. The calculation is as follows.

(a) Mrs Baal was employed between 1 and 2 years, so the compensation payable to her is 8 weeks pay. I take Mrs Baal’s average gross weekly pay to be £360: 
£360 x 8 = £2,880.00.

(b) Mrs Baal was due 2 weeks’ notice, according to the contract provided by the Respondent, and thus is entitled to 2 weeks payment in lieu of notice : 
£360 x 2 = £720.00.
(c) Mrs Baal was due just over 2 hours holiday pay, which I round down to 2 hours, at the rate of £11 per hour: £11 x 2 = £22.00.
I therefore order Luxicabs Limited to pay to Mrs Baal the sum of these three figures, which is £3,622.00.
Jersey Employment Tribunal
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1401-011/10
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15th November 2010
Before:  


Mr David Le Quesne, Chairman; Messrs Patrick Kirwan & 
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Witnesses:
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THE FACTS
1
Miss Devereux worked two evenings per week for Mr Prendergast, the licensee of The Dorset Pub. Although she had worked there on and off for many years, for our purposes her employment began in June 2006. She claims that she was unfairly dismissed by Mr Prendergast.

2
The Law on ‘unfair dismissal’ was introduced in Jersey by the Employment (Jersey) Law 2003. This law is very similar to the UK law, and the developments of the UK law over the years by the UK tribunals and courts have been largely followed in Jersey. One development is that there are two broad strands to what is unfair dismissal. First, a dismissal is unfair if the reason for the dismissal is not one described in the Law or is not some other substantial reason. Second, a dismissal is unfair if the procedure leading to the dismissal is unfair, and this broadly means that the employee has not been given a fair chance to hear, understand and dispute the allegations against him.

If the tribunal finds that the procedure is substantially unfair, it will find that the dismissal was unfair (other than in exceptional cases).

In the present case, the tribunal decided to first consider the procedure adopted by Mr Prendergast.

3
On Sunday 29th November 2009 when Miss Devereux was working behind the bar, at a time when Mr Prendergast was not on duty; she had some difficulty with a customer, but nothing was said to her about it for the following few days.  On the following Wednesday, 2nd December, she came to work in the evening and met Mr Prendergast in the doorway; he told her that he had received complaints from customers about her, and she should not attend work until he had sorted out the matter.

The next day, Mr Prendergast saw Miss Devereux in town and went to talk to her. Miss Devereux told us that he said that his customers were complaining about her and he could not have her returning to work whilst he was not on duty; she asked if he was sacking her, and his reply was that he supposed so. She told us that she was in tears, and that she immediately went to JACS for advice.

Mr Prendergast said that he told Miss Devereux that the previous evening all his regular customers has walked out in protest at her behaviour, and his takings that evening were only £39.00. Further, he said that she was very rude to him.

What is clear to us is that Miss Devereux believed that she had been dismissed. Had this not been her belief, and had she believed that she was only suspended, we think it unlikely that she would have gone to JACS for advice at that stage, and she would not have written to Mr Prendergast referring to her dismissal  (see next paragraph).

4
On 11th December Miss Devereux sent a brief note to Mr Prendergast asking for:

A copy of her contract of employment

The reason for her dismissal

Confirmation of her notice pay

A copy of the appeals procedure as she intended to appeal.

Mr Prendergast replied on 17th December “Received your letter. You are still suspended as I am seeking advice. As you are off the island over the holidays I will arrange a meeting in January.”

5
Miss Devereux’s letter made it plain to Mr Prendergast that she thought she had been dismissed. Mr Prendergast’s reply said that she remained suspended, but in our view Mr Prendergast should have been more explicit in explaining to Miss Devereux that, as far as he was concerned, she was suspended, not dismissed. As Mr Prendergast accepted, he had not previously told Miss Devereux that she was suspended, and the fact that she was not being paid would suggest to her, and to us, that she was not suspended, but had been dismissed.

Further, in his letter Mr Prendergast should have been more precise in informing Miss Devereux what was the process which lay ahead, for she was not working in the pub, was not being paid, she clearly thought she had been dismissed, and no definite date or disciplinary procedure had been given to her.

6
Both Mr Prendergast and Miss Devereux were away for Christmas, and Mr Prendergast’s return was delayed due to bad weather. There was some difficulty in arranging a meeting, but this eventually took place in a café on about 20th January 2010. By this stage, Mr Prendergast had some more information on how Miss Devereux performed her job in his pub. We accept that Mr Prendergast believed that there were serious problems concerning Miss Devereux’s performance of her job and her relations which his customers and that it must have caused much concern to Mr Prendergast.

The meeting lasted only a few minutes, before Miss Devereux left, upset. Mr Prendergast told us that the purpose of the meeting was for him to tell Miss Devereux what he had been told about her performance, and to have a discussion, but he said that she swore at him and left. Miss Devereux said that she did not swear, but she was so upset at what was being said to her that she left the meeting.

7
Apart from the dates, there was little agreement between the parties. Had we needed to decide whose version of events should be believed, whether Miss Devereux performed her duties so badly that Mr Prendergast’s livelihood was threatened, we would have had to hear evidence. In the event, as stated in paragraph 2, we chose not to pursue this course because we decided that our initial consideration should be the fairness of the procedure adopted by Mr Prendergast, as the employer.
8
We are satisfied that Mr Prendergast dismissed Miss Devereux when they met in Colomberie on Thursday, 3rd December. Not only did Miss Devereux believe that she had been dismissed, but the fact that she was not paid any wages from then on makes it clear that her employment had ended; an employee under suspension whilst investigations are in train remains an employee and remains entitled to payment of wages. In her letter to Mr Prendergast, Miss Devereux make it plain that she thought she had been dismissed, and this was not firmly rejected.

We had to consider the fairness of the procedure leading up to that dismissal on 3rd December. In reality, there was no procedure. Mr Prendergast said that he made enquiries, which we accept, but there was nothing approaching a fair hearing in which the allegations should have been put to Miss Devereux and she should have been able to answer them.

Our decision is that there was such a substantial lack of fairness leading up to the dismissal that the dismissal itself was unfair.

9
We do accept that Mr Prendergast did not believe that he had dismissed Miss Devereux; he probably did think that he had in some way suspended her. In those circumstances, however, there is a duty upon an employer to set in motion a fair procedure, and this Mr Prendergast failed to do. We accept that it was Miss Devereux’s wish to meet in a café rather than in the pub, and that Mr Prendergast’s intention was to have a frank discussion about the failings of Miss Devereux which he had discovered.

The first point to make is that it would have been fair for Mr Prendergast to inform Miss Devereux before the meeting of the allegations he was going to put to her so that she could come to the meeting prepared. Further, it would have been fair to explain the purpose of the meeting; was it to put allegations to Miss Devereux, was she expected to answer to them, or was it to have a more general discussion, which would lead to a specific discussion later? The point is that, for the process to be fair, the employee must understand what are the allegations, what is the process for considering those applications, and what opportunity will be given to respond to them.

Once the meeting in the café had failed, the ball was in Mr Prendergast’s court; he should have written to Miss Devereux informing her of the allegations and setting up a formal meeting with her to investigate them. He did nothing.

Had we not found that Miss Devereux was dismissed on 3rd December, and that the dismissal was unfair, we would have found that, at this second stage, the process was unfair to the extent that it would have made a dismissal resulting from it unfair.

10
Mr Prendergast admitted that he did not give Miss Devereux pay slips or a contract of employment. Both failures are offences under the Law, for which Mr Prendergast is liable for prosecution.

11
Before turning to the awards which we make in the light of our decision that the process adopted by Mr Prendergast was unfair, as defined in the Law, to the extent that the dismissal was rendered unfair, we wish to make a couple of points.

12
First, we have made no decision as to whether Miss Devereux’s performance justified her being dismissed; as explained earlier, having decided that the process was substantially unfair, there was no need to examine the reasons for dismissal.

Second, this is a good example of the folly of an employer not taking the trouble to understand the Employment Law, and suffering as a result. It is disappointing that any employer remains ignorant of his obligation to provide pay slips and a contract of employment. If Mr Prendergast had taken advice from his lawyer or from JACS, and used an appropriate and fair procedure to deal with Miss Devereux’s performance, he well might have had good reasons for the dismissal, and been able to effect a fair dismissal. This is an expensive failure for Mr Prendergast, as the following paragraph shows.

Schedule of Awards

13
Miss Devereux was employed for three and a half years. She was entitled to three weeks notice. She worked two five hour sessions per week for which she was paid £7.00 per hour. The calculation for the payment in lieu of notice to which Miss Devereux is entitled is thus:

4 weeks x 10 hours = 40 hours x £7.00 per hour = £280.00.
The Law requires us to award compensation for unfair dismissal, and if the employment is for three and a half years, the compensation must be 16 weeks pay, so the calculation is:

16 weeks x 10 hours = 160 hours x £7.00 per hour = £1,120.00.

Mr Prendergast admitted that he did not allow Miss Devereux paid holidays, which the Law requires. We do not have sufficient information to allow us to make a precise calculation of this award, so we do our best with what we have, adjusting for the Jersey Retail Prices Index, making sure that we do not fix too high a sum. Our calculation is:


2009 – 2 weeks x 10 hours = 20 hours x £7.00 per hour x 100% (RPI) =
£140.00


2008 – 2 weeks x 10 hours = 20 hours x £7.00 per hour x 98% (RPI) =
£137.20


2007 – 2 weeks x 10 hours = 20 hours x £7.00 per hour x 95% (RPI) =
£133.00


2006 – 1 week x 10 hours = 10 hours x £7.00 per hour x 91% (RPI) =
£63.70



£473.90
14
We therefore order Mr Prendergast to pay to Miss Devereux the total of £1,873.90.
In the Jersey Employment Tribunal
	BETWEEN
	Mr E DIOGO
	APPLICANT

	
	
	

	AND
	CALAMUS LIMITED
	RESPONDENT




HEARING



Hearing on 


5th August 2010

Before:  


Mr D Le Quesne, Chairman 



Mrs M Curtis and Mr. P Kirwan, panel members.
Representation:

For Applicant: 

The Applicant represented himself
For Respondent:

Respondent represented by Mr Keith Butel, director
Witnesses:

For Applicant: 

Applicant and Miss Kaitlin Rudd

For Respondent:
 
Mr Keith Butel for respondent
1. Mr Diogo worked as a mechanic for Calamus from November 2001 until he was dismissed on 25th January 2010. He worked for 42½ hours per week, for which he was paid £306.00 (gross) per week. He claims :
(i)   he was unfairly dismissed, for which he claims compensation;
(ii)   payment in lieu of the 8 weeks’ notice to which he was entitled  under the law; 

(iii) payment in respect of his holiday entitlement for January 2010.

2. Mr Butel's evidence was that Calamus had been failing for some time, and he showed us his record of what he was paid, as an employee of the Respondent, for 2009, which gave his salary for that year as just under £10,000. Of course, we have no knowledge of what, if any, other benefits he derived from the Respondent, which was and is his business. He told us about the debts of Calamus and said that he eventually had to close the business because it was making a loss, and therefore he dismissed Mr Diogo on 25th January 2010. The assets of the Respondent, which is to say its business and equipment, were sold, and Calamus Limited ceased trading; it still exists, not trading, and Mr Butel is trying to pay off its debts.
3. We accept that the Respondent dismissed Mr Diogo because it could not continue trading; this was a redundancy. Redundancy can be a fair ground for dismissal and in this case we find that, because the Company had to cease trading, this redundancy was fair. We therefore find that Mr Diogo was not unfairly dismissed, as described by the law, This Company could not continue in business, so it had to dismiss its employee, Mr Diogo.
We wish to add that we have much sympathy for Mr Diogo. It was not acceptable for Mr Butel to continue to employ Mr Diogo until the company's last breath, this giving Mr Diogo no notice of termination of employment. As a consequence, we fear that the Company now will have no assets with which to make to Mr Diogo the payments to which he is entitled. The proper way to treat an employee is to give him the appropriate notice of termination of 
employment, preferably in writing and accompanied by an explanation, so he has time, during his paid notice, to look for other work.

4. By law, Mr Diogo, was entitled to 8 weeks notice or payment in lieu of notice; he was given no notice. He was paid for one extra week in January 2010, when he was dismissed, so the calculation is 7 weeks x £306 gross weekly salary = £2,142.00.
Accordingly, we order that Calamus Limited shall pay £2,142.00 to Mr Diogo.

5. Mr Diogo accepted that he was paid for his holiday entitlement in 2009. He was not paid for any holiday when he was dismissed on 25th January 2010, so he is entitled to payment in respect of 4 days holiday entitlement for that month. We therefore order that Calamus Limited shall pay to Mr Diogo in respect of holiday pay for January 2010 the sum of £225.00.
6. In summary, our decision is:-
(i) that Mr Diogo was not unfairly dismissed because there was a genuine redundancy;
(ii) Calamus did not give Mr Diogo the notice to which he was 
entitled, and Calamus therefore must pay in lieu of notice 
£2,142.00;

(iii) Calamus must pay in respect of holiday entitlement for January 2010 £225.00, making a total of £2,367.00 to be paid by Calamus Limited to Mr Diogo.
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1102-019/10

Applicant: 

Miss Dawn Wright
Respondent:

The Bonny Beverage Company Limited trading as Bond’s Bar

Hearing on 

17th June 2010
Before:  

Nicola Santos-Costa, Deputy Chairman; Kelly Flageul and 



Alan Hall, Panel Members
Representation:

For Applicant: 
The Applicant did not appear
For Respondent:
Mr Eddie Gibb
Witnesses:

None

The Facts
1. On the 17th June 2010, the Employment Tribunal was convened for the purpose of hearing Miss Wright’s complaints against the Respondent.
2. Notice of the said hearing of the Jersey Employment Tribunal was sent to both parties on the 20th May 2010 at their respective addresses as provided to the Tribunal Secretary for this purpose.

3. Miss Wright failed to attend the hearing or to provide a reason for her absence.  Mr Edward Gibb, director, attended the hearing on behalf of the Respondent.
4. Miss Wright had complained to the Employment Tribunal of the Following matters:

(i) That the Respondent had not provided her with a written statement of the terms of her employment in accordance with its obligations contained in article 3 of the Employment (Jersey) Law 2003 (“the Law”);

(ii)  That she had been unfairly dismissed from her employment contrary to her right in article 61 of the Law;

(iii) That the Respondent had failed to pay the full amount of the final 
wages due to her on termination of her employment ,in accordance 
with article 86 of the Law.

Failure to Provide a Contract of Employment
5. The Tribunal heard evidence from Mr Gibb that he had given a contract of employment to Miss Wright and that Miss Wright was therefore mistaken in this claim.
6. On the basis that Miss Wright did not attend the Tribunal hearing, no evidence was heard from Miss Wright in respect of this matter contradicting Mir Gibb’s evidence.

7. The Tribunal hereby dismisses Miss Wright’s complaint that she did not receive a Contract of Employment during her employment by the Respondent.

Unfair Dismissal
8. Miss Wright had made a complaint that she was unfairly dismissed from her employment on the 24th December 2009.  The Tribunal could see from Miss Wright’s form JET1 that she commenced employment on the 13th November 2008, and this evidence was not disputed by Mr Gibb.  This meant that Miss Wright was only employed for 6 weeks prior to her dismissal.  Article 73 of the Law requires an employee to have been continuously employed for 26 weeks or more in order to be able to make a complaint of unfair dismissal to the Employment Tribunal.

9. On the basis that Miss Wright has clearly not been employed for the period required by article 73 of the Law, the Tribunal hereby dismisses Miss Wright’s complaint of unfair dismissal.

Incorrect Calculation of Final Wages
10. Miss Wright complained that the Respondent had failed to pay her the sum of £82.50 in her final wages which was contrary to the amount the Respondent had agreed to pay her.

11. Mr Gibb, on behalf of the Respondent, agreed that the sum of £82.50 was due to be paid to Miss Wright in respect of her final wages, and indicated a willingness to pay this sum to Miss Wright as directed by the Tribunal.

12. Accordingly, the Tribunal HEREBY ORDERS that:

(i) The sum of £82.50 is due to be paid to Miss Wright by the terms of her contract of employment;

(ii) The Respondent has failed to pay this sum to Miss Wright when her employment ended and this is contrary to article 86(3) of the Law;

(iii) The Respondent is required to lodge a cheque payable to Miss Dawn 
Wright in the amount of £82.50 (eighty two pounds and fifty  pence) at the 
Jersey Employment Tribunal’s office within 7 days of the date of this Order;

(iv) Miss Wright is required to attend the offices of the Jersey Employment 
Tribunal to collect such cheque and to sign an acknowledgment of the payment of such sum to her within the 6 months following the date of this order;

(v) In the event that Miss Wright fails to attend the offices of the Jersey 
Employment Tribunal and collect such cheque, the cheque will be destroyed by the Tribunal Secretary, who will then close the Tribunal’s file in this matter.

In the Jersey Employment Tribunal
	BETWEEN
	Zeena Le Masurier

	APPLICANT

	AND
	Jayne Hopkins  t/a TotalCare
	RESPONDENT




HEARING




Hearing on 

4th October 2010


Before:  

Mr D Le Quense, Mrs K Flageul and Mr T Langlois

Representation:


For Applicant: 
Miss Le Masurier represented herself

For Respondent:
 Mr Christopher Hopkins represented the respondent, his wife.

1
Miss Le Masurier was employed by Mrs Hopkins from March 2007 to March 2010 initially as a home carer on a zero hours contract, then as deputy manager/care manager. She claims that she was unfairly dismissed.

2
There is agreement that towards the end of 2009 TotalCare was in financial trouble. Miss Le Masurier agreed with Mrs Hopkins that she would alter her role, to help the business through the difficulty, and she agreed to return to care work, working shifts, as well as doing her existing managerial role. This was a temporary arrangement until the business acquired more work and returned to strength.

3
In early 2010 the relationship between Miss Le Masurier and Mrs Hopkins soured, quite possibly because of the financial pressure upon Mrs Hopkins and Miss Le Masurier’s concern about her long term prospects with TotalCare. This culminated in a meeting between the two of them at Mrs Hopkins’ home on 2nd March 2010.

4
Miss Le Masurier told us that, at the meeting, she was shocked to be told by Mrs Hopkins that the business was to close and that her job was to be made redundant with immediate effect.

We did not hear from Mrs Hopkins because she had to go away to collect a patient, so we have no evidence to counter what Miss Le Masurier told us, although Mr Hopkins did tell us that his wife’s evidence would have been that she offered continued employment to Miss Le Masurier, albeit it as a carer, not manager, and this offer was refused.

5
In the circumstances, we accept the evidence of Miss Le Masurier that she was told that she was being made redundant and her job was being terminated with immediate effect.

6
We accept that this was a genuine and fair dismissal on the ground of redundancy, bearing in mind:

(a) There were discussions and consultations between Miss Le Masurier and Mrs Hopkins prior to the meeting on 2nd March. Miss Le Masurier was told of the 
financial difficulties of the business.
(b) Miss Le Masurier was the only manager, so there was nobody else in her category or ‘pool’ who might have been considered as an alternative candidate for redundancy.
(c) We are satisfied that the business could not afford to continue Miss Le Masurier’s employment as a manager at 35 hours per week.

7
Miss Le Masurier was entitled under the Law to 4 weeks notice or 4 weeks pay 
in lieu of notice; she was paid for one week, so she is entitled to payment for 
the remaining 3 weeks.

Her weekly pay was £460.25, so we order Mrs Hopkins to pay to Miss Le 
Masurier £460.25 x 3 = £1,380.75.
Jersey Employment Tribunal


INTERIM HEARING - ORDERS

Case Number:  
2303-036/10

Applicant: 

Mrs Joan Drew, Represented herself


Respondent:
West End Enterprises Ltd t/a Christopher Robin,



Represented by Director, Mr Robin Stubbs

Hearing on:

29th June 2010

Before:  

Mr David Le Quesne, Chairman
1.
This claim was resolved between the parties, during the brief hearing, as follows:

a) Mrs Drew accepted that, because she was over pensionable age when dismissed, she could not claim for unfair dismissal.

b) Mr Stubbs accepted that Mrs Drew had not been provided with a contract of employment.

c) The parties agreed that the respondent should pay to Mrs Drew 10 weeks pay in respect of her entitlement to notice.

d) Mrs Drew made no other claim.

2
Accordingly, I order that the respondent shall pay to the complainant £116.00 x 10 weeks = £1,160.00 in respect of her entitlement to payment in lieu of notice.

In the Jersey Employment Tribunal
IN THE MATTER:
	BETWEEN
	Mr James O’Brien
	APPLICANT

	AND
	States Employment Board
	RESPONDENT




HEARING



Before: 

Mr D Le Quesne, Chairman

Dated:

10th December 2010

Representation:

Applicant:

Mr James O’Brien, Represented himself
Respondent:
            States Employment Board, Represented by Mrs Roberts, 



States of Jersey Law Officers’ Department
1
This is an application by the respondent to strike out the applicant’s claim for unfair dismissal.  The applicant is based upon the contention that the contract of employment was frustrated.

2
The applicant was arrested and held in prison pending trial on a criminal charge.  On 20th April 2010 he was sentenced on the basis of his guilty plea to twelve months imprisonment.
On 15th February 2010, whilst the applicant was in custody on remand the respondent wrote to him “I must therefore inform you that due to your continuing absence from the Health and Social Services Department, and consequential inability to perform to the terms of your contract, you are therefore deemed to have frustrated your contract of employment which is therefore considered terminated with immediate effect.”

3
I am grateful to Mrs Roberts for the authorities and the written submissions which she provided to me.  I am satisfied that imprisonment of an employee may frustrate a contract of employment.

4
During the hearing I told Mrs Roberts that her main task was to persuade me that the date when the contract was frustrated was 15th February, rather than the date of imprisonment, 20th April.  Mrs Roberts took instructions and helpfully conceded that the date of frustration of the contract should be 20th April.

5
My decision therefore is that the contract of employment was frustrated on 20th April 2010, and consequentially Mr O’Brien is entitled to his normal remuneration up to that date.

I order the respondent to pay to the applicant £10,594.39 for salary from 13th December 2009 to 20th April 2010, and £1,496.97 for holiday and bank holiday pay.  Total £12,081.36.

Since issuing this judgment in draft I have been informed that these payments have been made, so no further payment is due and this case now has concluded.

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.


Case Number:  
0704-043/10


Applicant: 

Miss Hedy Millot

Respondent:

Ollivier Davy’s Flooring Centre Ltd


Case Summary:       Payment of wages, holiday pay; no contract of employment

Hearing on 

1st November 2010

Before:  

Nicola Santos-Costa, Deputy Chairman; Kelly Flageul,



TimothyLanglois, Panel Members

Representation:


For Applicant: 
The Applicant did not attend the hearing


For Respondent:
Mr Ollivier Davy, Director

Witnesses:

None


THE FACTS

1. Miss Millot was employed by the Respondent between 1st July 2009 and the 4th March 2010.  Miss Millot complained to the Tribunal that following the termination of her employment with the Respondent that she had not received the wages that she earned in her final week of employment and that she was entitled to 3 days holiday pay.  Miss Millot also complained that she had not received a contract of employment during her employment.

2. Miss Millot did not attend the Tribunal hearing despite telling the Tribunal Secretary during the previous week that she intended to do so.  On the morning of the hearing the Tribunal delayed its start by 30 minutes but Miss Millot failed to arrive.  Furthermore the Tribunal Secretary tried to contact Miss Millot by mobile telephone with no success.

3. The Tribunal heard the evidence of Mr Davy in this matter and relied upon the information given by Miss Millot in her form JET1.  The Tribunal considered each of Miss Millot’s complaints in turn and has decided as follows:

Unpaid Wages

4. Miss Millot has claimed for 9 hours unpaid wages for each of the days she worked on 1st, 2nd and 3rd March 2010, and for 3 hours work on the 4th of March 2010, the final day of her employment.  This makes a total of 30 hours claimed.

5. Mr Davy agreed that Miss Millot worked on the 1st, 2nd, 3rd and 4th of March 2010 and that she had not been paid for that time, but said that Miss Millot only worked for 8 hours on each of the 1st, 2nd and 3rd March 2010, as his shop is open between 9 am and 5 pm, which is an 8 hour day.  Mr Davy agreed that Miss Millot worked through her lunch hours on those days.  Mr Davy gave evidence that on the 4th March 2010, Miss Millot only worked for 1 hour, not 3 as  claimed, as by 10 am the police had arrested her and her physical restraint prevented her from working.

6. Mr Davy agreed with Miss Millot’s representation that she earned £9 per hour during her employment.

7. The Tribunal is agreed that Miss Millot worked for 8 hours on each of 1st, 2nd and 3rd of March 2010, and for 1 hour on the 4th of March 2010.  This makes a total of 25 hours:

· 25 hours x £9 per hour = £225
The Tribunal hereby awards the sum of £225 to Miss Millot by way of unpaid wages pursuant to Article 86(1) of the Employment (Jersey) Law 2003 (“the Law”).

Holiday Pay
8. Miss Millot has claimed the sum of 3 days outstanding holiday pay being due to her in respect of the months of January and February 2010 when she took no time as holiday.  Miss Millot stated in her form JET1 that she understood her holiday to accrue at the rate of 1½ days a month.

9. Mr Davy was unclear in his evidence as to exactly what Miss Millot’s holiday entitlement was over the course of a year, but was willing to agree to the figure of 1½ days a month being accrued (this being slightly higher than his own calculations).  Mr Davy agreed that Miss Millot had not taken any leave during January and February 2010.

10. The Tribunal hereby awards to Miss Millot the sum of £216 being equal to 3 days pay by way of untaken holiday leave, pursuant to Article 13 of the Law, as follows:

· Holiday leave per month = 1½ days

· 2 months holiday leave = 3 days

· 3 days x 8 hours x £9 per hour = £216
Failure to provide a contract of employment

11. Article 3 of the Law states that an employer must provide a written statement of the terms of an employees’ employment within 4 weeks of that employee starting work.  Miss Millot said that she did not receive a contract of employment and indeed no contract of employment was exhibited to her form JET1.  Mr Davy gave evidence that he gave all his employees “a contract of employment” and showed the Tribunal a copy of the contract issued to his current employee.  Mr  Davy was not able to produce a copy of Miss Millot’s contract of employment.  The Tribunal finds that on the balance of probabilities Miss Millot was issued with a contract of employment and that Mr Davy did not breach Article 3 of the Law.

Schedule of Awards

(a) Payment of wages (Article 86(11)



£225.00
(b) Unpaid holiday pay (Article 13)



£216.00
Total Payable






£441.00
Tribunal note:   
The Tribunal heard evidence that subsequent to her arrest at the Respondent’s premises on the 4th March 2010 the Applicant was convicted of the theft of £1,400 from the Respondent.  The Tribunal understands that the Viscount’s Department is seeking compensation for this amount from the Applicant on behalf of the Respondent.  The Tribunal suggests that a copy of this Award be provided to the Viscount’s Department by the Respondent so that a set off against the amount of compensation being sought can be made.

Jersey Employment Tribunal



Case Number:  
1404-049/10


Applicant: 

Mr Paul Lipscombe

Respondent:

The Cycle Centre Ltd


Case Summary:       Constructive Unfair Dismissal

Hearing on 

11th November 2010

Before:  

Mrs N Santos-Costa, Deputy Chairman






Mr S Le Breton and Mr Stewart Mourant, Panel 

Representation:


For Applicant: 
Mr P Lipscombe represented himself

For Respondent:
Advocate Zoe Blomfield of Viberts

Witnesses:


For Applicant: 
Mrs A Bardon

For Respondent:
Mrs A Pilnick

Mr G Turner   

Mr D Le Quesne

The Facts

1. Mr Lipscombe commenced employment with the Respondent (“the Cycle Centre”) on the 2nd January 2009 as a cycle mechanic.  Mr Lipscombe was based in the workshop of the Cycle Centre although he occasionally also dealt with customers on the telephone or in the shop.  Mr Lipscombe worked alongside Mr Damian Le Quesne, the workshop Manager.  The Tribunal heard evidence that although Mr Lipscombe and Mr Le Quesne are different in age and outlook, they in fact got along well as work colleagues and never fell out.  However, the Tribunal also heard evidence that the tuning of the radio in the workshop was a matter of contention between them as Mr Le Quesne (as well as other employees in the Cycle Centre) preferred BBC Radio 1 and Mr Lipscombe preferred BBC Radio 2 to be played.  The Tribunal learned that Mr Le Quesne and Mr Lipscombe had agreed between them that the radios would be tuned to Radio 1 until 10am, then to Radio 2 until 12 O’clock (or whenever Mr Lipscombe went to lunch) and to Radio 1 for the rest of the day.  Mr Lipscombe gave evidence that the radio playing Radio 1 was directly above where he worked and he often found the radio to be played too loudly which affected his concentration.  Mr Le Quesne gave evidence that the radio would be turned down if Mr Lipscombe requested it.

2. The Tribunal heard evidence from Mr Lipscombe that during the afternoon of Friday 19th March 2010, he and Mr Le Quesne fell out over the radio.  Mr Lipscombe said that on his return from lunch, he found the radio above his workstation to be playing Radio 1 at a “ridiculously high volume”.  Mr Lipscombe told the Tribunal that he turned the radio down and switched its station to Radio 2.  Mr Lipscombe said that Mr Le Quesne came from behind the workshop door, “stormed across the room”, and said something along the lines of, “it's always Radio 1, always has been and always will be” whereupon Mr Le Quesne turned off the radio playing Radio 2 and put on the radio playing Radio 1.  Mr Lipscombe told the Tribunal that he was very upset by Mr Le Quesne’s outburst and taken aback by it as they had always got along well.  Mr Lipscombe told the Tribunal that he left the workshop and sat in Mrs Pilnick’s office for the rest of the afternoon, composing a letter to her about Mr Le Quesne’s outburst.  Miss Pilnick is the Manager of the Cycle Shop and was on leave at the time.  Mr Lipscombe said that he did not subsequently post the letter to her.  The Tribunal heard that at about 4:30pm Mr Le Quesne told him that a customer had come in to the workshop for Mr Lipscombe, and Mr Lipscombe dealt with him.  Mr Lipscombe said that during that evening, he thought about Mr Le Quesne’s behaviour and decided that he did not want to work with Mr Le Quesne again until he had spoken to Mrs Pilnick about the incident.  Mt Lipscombe arranged with Mrs Pilnick to take Monday 22nd March as a days’ leave and to meet her and Mr Turner, the Managing Director of the Cycle Centre at a cafe on Tuesday 23rd March 2010 at 9.30am.  Mr Lipscombe told the Tribunal that he went into to work at 8:30am on the 23rd March 2010 and tried to speak to Mr Le Quesne on 2 occasions and Mr Le Quesne ignored him.  Mr Lipscombe told the Tribunal that his intention was to ‘make up’ with Mr Le Quesne before his meeting with Mrs Pilnick and Mr Turner.  Mr Lipscombe said that he tried to speak to Mrs Pilnick about Mr Le Quesne “blanking” him but that she said she did not have time to deal with that matter and that he should leave the premises and meet her at the cafe as arranged.  Mrs Pilnick subsequently denied dealing with Mr Lipscombe in this manner but agreed that she had wanted to speak to Mr Le Quesne and obtain his version of events before her meeting with Mr Lipscombe.

3. Mr Le Quesne gave evidence that he had been on the telephone to a customer when Mr Lipscombe had switched the radio to Radio 2 and he “had enough” of the radio station in the workshop being moved.  Mr Le Quesne said that it was not just Mr Lipscombe who changed the stations – all the employees were doing it and he was irritated by the constant changing of stations and volume; as far as he was concerned, there was a rota in place in the workshop and they should stick to it.  Mr Le Quesne agreed that he had “walked fast” across the room – but he had not “leapt” across the room or lost his temper or been aggressive.  Mr Le Quesne agreed that he might have sworn at the time but if so, it was directed at the radio and not at Mr Lipscombe.  Mr Le Quesne also gave evidence that he chose to ignore Mr Lipscombe’s attempts at conversation on Tuesday 23rd March 2010 – as far as he was concerned, Mr Lipscombe had made their disagreement “serious” by going to “management” about it and he wanted to see how everything would work out after that meeting before picking up with Mr Lipscombe again.

4. The Tribunal heard that Mr Lipscombe met with Mrs Pilnick and Mr Turner in the cafe, as arranged.  Mrs Pilnick asked for Mr Lipscombe’s version of events.  At the end of that account, Mr Lipscombe said that Mr Turner said that “it is difficult to get rid of Mr Le Quesne under the employment laws”.  Mr Lipscombe told the Tribunal that he was very surprised that Mr Turner had said this and apparently asked who had mentioned “getting rid” of Mr Le Quesne.  Mr Lipscombe said that Mr Turner fixed on the radio in the workshop as the issue but in fact, for Mr Lipscombe, the problem was Mr Le Quesne’s outburst of temper in the workplace and this did not seem to be appreciated by Mr Turner.  Mr Lipscombe gave evidence that Miss Pilnick asked him if he could carry on working with Mr Le Quesne and Mr Lipscombe said that he could not.  Mr Lipscombe said that he felt “pushed into a corner with no support” during the meeting.  He told the Tribunal that he expected the meeting to end with Mrs Pilnick and Mr Turner finding a way for Mr Le Quesne and him to work together, but instead he felt undervalued and of no consequence as an employee when no suggestions were made by either Mrs Pilnick or Mr Turner as to a way forward.  Mr Lipscombe said that because of the turn of the conversation, he offered to resign from his position, and to his surprise, this was accepted by Mrs Pilnick and Mr Turner with no apparent regret.

5. Mrs Pilnick gave evidence that as far as she was concerned the purpose of the meeting in the cafe was to obtain a better understanding of the incident between Mr Lipscombe and Mr Le Quesne and to see what could be done about it.  Mrs Pilnick expressed surprise that the incident had escalated to such an extent and that Mr Lipscombe was so upset by it.  However, Mrs Pilnick gave evidence that during their meeting, Mr Lipscombe was “adamant” that he “could not work with Mr Le Quesne”, and he had said that, “it’s either him [Mr Le Quesne] or me”.  Mrs Pilnick was sure in her evidence that Mr Lipscombe gave no indication at the meeting that it was possible to work things out between him and Mr Le Quesne; accordingly when Mr Lipscombe offered to resign at the meeting, in order not to work with Mr Le Quesne again, she had simply accepted his resignation.  Mrs Pilnick pointed out that Mr Lipscombe was “a nice person, a good mechanic” and she had “no issues” with him.  Accordingly, she had no reason to try and dismiss him from the workforce.  Mr Turner’s evidence supported this account of the meeting in the cafe.  Mr Turner said that it was “patently obvious” to him that either Mr Lipscombe or Mr Le Quesne had to leave after listening to Mr Lipscombe at the meeting and that it was Mr Lipscombe’s decision alone to resign from his position.

6. The Tribunal heard that after this meeting, Mr Lipscombe did not return to work, and was paid up to date by his employers.  The Tribunal heard that Mr Turner telephoned Mr Lipscombe the next day to ask for a letter of resignation but they did not discuss whether Mr Lipscombe wished to change his mind and not resign from his post.  Mr Turner said that if Mr Lipscombe had asked him to cancel his resignation, he would have considered it but the issue had not arisen.

7. Mr Lipscombe sent a letter of resignation to the Cycle Centre on the 28th March 2010.  After consideration, Mr Lipscombe believed that he had been constructively unfairly dismissed and filed a JET1 noting this complaint on the 14th April 2010.

The Law

8. Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee shall have the right not to be unfairly dismissed.  Article 62 (1)(c) of the Law states that an employee can terminate the contract under which he or she is employed (with or without notice), “in circumstances in which the employee is entitled to terminate it without notice by reason of the employer’s conduct”.  Such a resignation by an employee is referred to as a “constructive dismissal”.

9. It is established law in the Jersey Employment Tribunal that in order for an employee to claim constructive dismissal, four conditions must be met:

·  The employer must be in breach of a term of the Contract of Employment.

·  That breach must be fundamental, amounting to a repudiatory breach of the contract of employment.

·  The employee must resign in response to that breach.

·  The employee must not delay too long in terminating the contract following the breach.

See Chapman v HSBC Bank Middle East Limited (2010).
The Tribunal have considered each of these components in turn:

Breach of a Term of the Contract

10. A contract of employment has both written (or express) terms and implied terms.  In this case, Mr Lipscombe has suggested that the Cycle Centre has breached the implied terms in his contract of employment that both employer and employee must maintain trust and confidence in each other.  When Mr Lipscombe asked to meet with Mrs Pilnick and Mr Turner in order to discuss his difficulties with Mr Le Quesne, he was relying upon his ‘trust and confidence’ in them to listen to his account and to endeavour to settle his difficulties in the workshop.  The Tribunal must objectively view the employer’s conduct when deciding whether the employer had conducted himself in such a manner likely to destroy or seriously damage the trust and confidence of an employee in it.  Whilst the Tribunal can take into account the reasonableness of the employer’s actions when making its decision on the employer’s conduct, the “range of reasonable responses test” is not relevant as to whether the employer has committed a repudiatory (serious) breach of contract which entitles the employee to resign because the test for establishing constructive dismissal is contractual.

A Fundamental Breach of Contract

11. The Tribunal must also consider whether the breach of contract is fundamental to the contractual relationship of the parties.  It is possible for there to be a breach of its contract of employment but unless the breach is fundamental to that contract, an employee is not entitled to resign and claim that he has been, in effect, dismissed because of it.  The Tribunal heard no evidence to suggest that the incident in this case was “the last straw” in a series of incidents during Mr Lipscombe’s employment.  Accordingly, the last straw doctrine does not apply in this case.

Resignation in response to the breach

12. In order to claim constructive dismissal successfully, the third point that must be shown my Mr Lipscombe is that he did not accept the breach of contract and he resigned in response to it.

No affirmation of the Contract of Employment

13. Where an employee believes that there has been a serious breach of his contract of employment and wishes to tender his resignation in response to it, he must not wait too long after the breach before resigning from his position.  Failure to do this can be interpreted as ‘affirming’ the contract of employment notwithstanding the breach of its terms.  In other words, it can be said that in fact the employee was not greatly affected by the breach and decided to overlook it by allowing the contract to continue in force as before.  In this case it is clear from the facts that Mr Lipscombe resigned at the first opportunity during his meeting with Mrs Pilnick and Mr Turner and the Tribunal does not have to consider any extenuating circumstances tantamount to affirmation of the contract in this case.

The Tribunal’s decision

14. The representative for the Cycle Centre brought to the attention of the Tribunal the fact that Mr Lipscombe had filed a letter in response to the Cycle Centre’s JET2 in which he expanded upon his reasons for resigning and responded to specific points raised by Mr Turner who had completed the JET2 on behalf of the Cycle Centre.  Advocate Blomfield stated that this response by Mr Lipscombe altered the reason for his resignation from an altercation about the radio station to Mr Le Quesne’s general bad temper and poor attitude at work.  The Tribunal is willing to accept Mr Lipscombe’s evidence that he filed his letter in response to the JET2 because he considered the JET2 to be “full of errors” and he wanted to set the record straight as he saw it.  The Tribunal finds that Mr Lipscombe, as a lay man, could not resist responding to what he saw as inaccuracies on a subject he felt very strongly about.  The Tribunal finds that Mr Le Quesne could not have been bad tempered at work all the time or exhibited a poor attitude to his work because there was simply no evidence to support this view.  The Tribunal also does not find that Mr Lipscombe was trying to make this an issue in his JET2 response letter.  The Tribunal finds that the reason why Mr Lipscombe left his employment with the Cycle Centre was because he believed he was receiving no support from his employers when he spoke to them in the café about Mr Le Quesne’s conduct towards him on the afternoon of 19th March 2010.  It is important to note that Mr Lipscombe’s complaint had little to do with the actual radio station being played in his workplace: it was all about managing the tension that was created amongst the employees in the workshop because of the choice of radio station.  In Mr Lipscombe’s opinion, Mrs Pilnick and Mr Turner failed to understand the point he was trying to make to them about this issue and subsequently to come up with some sort of conciliation, and as a consequence, Mr Lipscombe felt he had no choice but to offer to resign his position.  The Tribunal notes the evidence of Mrs Pilnick and Mr Turner that Mr Lipscombe said in effect it was ‘Mr Le Quesne or him’ and that he gave the distinct impression throughout their meeting that he could not carry on working with Mr Le Quesne.  The Tribunal also notes that Mrs Pilnick and Mr Turner, as employers, had no reason, on the basis of that meeting, to dismiss Mr Le Quesne from his post.  Accordingly, when Mr Lipscombe offered to resign, from the evidence heard, this appeared to be the solution to the problem of Mr Lipscombe and Mr Le Quesne working together.  By a majority decision (the Deputy Chairman dissenting) the Tribunal finds that the Cycle Centre was not in breach of any term of its contract of employment with Mr Lipscombe.  Accordingly, the termination of Mr Lipscombe’s contract of employment with the Cycle Centre was a voluntary action taken by him by virtue of his resignation.  There was no constructive dismissal of Mr Lipscombe by the Cycle Centre and for this reason; Mr Lipscombe’s complaint of constructive unfair dismissal fails.
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The Facts

1. Mr Gil was employed by the Respondent as a kitchen porter.  When Mr Gil started work on the 15th March 2009 he was informed that his job included accommodation and food to be provided by his employer at the hospitality industry accepted rate for such benefits.  Mr Gil did move into the flat leased by the Respondent when he started work and accepted that he could eat his meals in the restaurant if he wanted to although sometimes he bought his own food.  Mr Gil told the Tribunal that after a few months he wanted to leave the accommodation provided by his employer and live with his girlfriend instead.  Mr Gil said that Mr Cheah told him that he would receive wages instead of the accommodation allowance provided.  Mr Cheah denied that he made this promise and stated that Mr Gil’s position came with the accommodation and food package although it was up to him whether he used it or not.  Mr Cheah confirmed that no-one else lived in Mr Gil’s allocated accommodation until after Mr Gil had left his employment.  Both Mr Gil and Mr Cheah gave evidence that Mr Gil’s post was delivered to the Respondent’s accommodation during the entirety of Mr Gil’s employment.

2. During Mr Gil’s employment he received 3 contracts of employment as follows:

a) Dated 15/3/09 (“the First Contract”), by which Mr Gil was entitled to receive £200 per week for 32 hours work a week;

b) Dated 15/9/09 (“the Second Contract”) by which Mr Gil was entitled to receive £200 per week for 33 hours work a week;

c) Dated 22/11/09 (“the Third Contract”) by which Mr Gil was entitled to receive £240 per week for 39 hours work a week.

3. The Tribunal heard conflicting evidence regarding the hours worked by Mr Gil.  Evidence was given that the restaurant was open 7 days a week between 5pm and 11pm (6 hours a day), and that Mr Gil was expected to work 6 days a week, thus totalling 36 hours a week.  Evidence was also heard that Mr Gil was expected to attend the kitchen from 11:15am, 6 days a week, ‘for an hour or two’ to assist in the cleaning of the kitchen and the preparation of the service for the evening.  Mr Low, the head chef, gave evidence that no-one stayed longer than him (because he was responsible for the kitchen) and the morning preparation time never took him longer than 1 ½ hours.  Mr Gil claimed that he was in the kitchen from 11.15am to 2pm each day that he worked.  Mr Cheah gave evidence that Mr Gil’s contracted hours reflected the fact that he was late for work sometimes, and also allowed to leave early on occasion to catch his bus home.  In any event, the Tribunal could not make either party’s evidence regarding the hours actually worked match the hours that Mr Gil was expected to work under any of the 3 contracts referred to in paragraph 2 above.

4. Mr Gil complained to the Tribunal that he was paid the cash described in paragraph 2 above each week except that in the final week of each month he received less money and he did not know why.  Mr Gil said that he only received wage statements in the last 2 months of his employment.  The Tribunal heard that Mr Gil was provided with a copy of the ITIS return made on his behalf by his employer each month.  Mr Cheah gave evidence that he deducted the ITIS amount due each month in respect of Mr Gil’s employment from the wages payable on the last Saturday in each month and provided a copy of the ITIS deduction notice by way of explanation.  Mr Cheah gave evidence that he paid Mr Gil’s social security contributions himself at the same time as making the Respondent’s social security contributions as an employer, and these monies were not deducted from Mr Gil’s wages.

5. The Tribunal heard evidence from Mr Gil that he considered that he was paid less than the minimum wage and had complained about this to Mr Cheah.  Evidence was received from Mr Cheah that he had explained to Mr Gil that he (Mr Gil) could not afford to live on just his wages and that the value of his wages included the benefit of the food and accommodation provided by the employer, and if he did not accept that situation, he should look for another job. The Tribunal heard from Mr Gil that Mr Gil gave 2 weeks’ notice to Mr Cheah and left the Respondent’s employment on the 6th February 2010.  Mr Cheah said that Mr Gil was only obliged to give him 1 week’s notice and that in fact Mr Gil had finished work on the 30th January 2010.  The Tribunal noted that neither party could prove which date Mr Gil had left work but that the date of 30th January 2010 was reflected in the Respondent’s social security schedules and there was no ITIS record for Mr Gil for February 2010 provided by the Respondent.

6. Mr Gil also complained that he was not received his full holiday pay on leaving the Respondent’s employment.  Mr Cheah gave evidence that he had paid Mr Gil £100 in cash on his last day to cover his holiday pay, but no records of this payment were produced to the Tribunal.

7. On the 20th April 2010, Mr Gil complained to the Employment Tribunal that he had not been paid the minimum wage during his employment, he had been constructively unfairly dismissed and was due a payment in respect of outstanding holiday leave.  The Tribunal has looked at each of these points in turn.

Minimum Wage

8. Mr Gil produced diaries that he said that he kept from the date he started to work for the Respondent until the date he finished work.  The Tribunal notes that the diaries contain references to Mr Gil working each day that he was rostered to work between 11.15am and 2pm, and then from 4pm to 11.15pm.  On the basis of these diaries Mr Gil made a claim to the Tribunal that he was worked on average 60 hours a week for the Respondent, and not the hours stated in his contract or the times that the restaurant was open.

9. The Tribunal inspected the diaries and found that they were written in the same pen, in the same style and with the same information every single day. Even one week that Mr Gil was on holiday had the working hours recorded in it although these had been written over by the word “holiday”, subsequently.  This happened on Mr Gil’s days off too.  However, the diary contained no other personal information.  The Tribunal is unanimously of the view that these diaries were not made contemporaneously to Mr Gil’s working week and do not reflect accurately the hours that Mr Gil was required to work.  Indeed the diaries do not contain reference to the days that Mr Gil admitted he started late or agreed that he was allowed to leave early.  Accordingly, the Tribunal is not willing to rely upon the evidence contained in these diaries in reaching its decision.

10. The Tribunal heard evidence that the Restaurant is open for 6 hours a day, 7 days a week and that Mr Cheah required Mr Gil to come in on the days he was working from 11.15am to help with the kitchen preparations for the evening service.  The Tribunal heard undisputed evidence that Mr Gil worked a 6 day week.  As referred to in paragraph 2 above, Mr Gil had 3 contracts of employment but none of them contained a clear definition of his working week.  It is obvious from the facts that Mr Gil must have worked at least a 36 hour week (6 hours a day for 6 days) but none of his contracts of employment refer to these hours.  Also, it is clear that Mr Gil was required to come in at lunchtime each day but the period is unspecified.  The Head Chef gave evidence that he worked the longest at lunchtime at 1 ½ hours a day.  Mr Gil is claiming for 2 ¾ hours a day at lunchtime and the Tribunal considers that figure to be exaggerated.  Mr Cheah referred in his evidence to a need for his staff to be ‘flexible’ in their hours but whilst this may have suited him in practice, its lack of precision has proved to be a great hindrance in a situation such as this.  After some discussion, the Tribunal has decided that it would not be unfair to either party if Mr Gil were to be treated as having worked for an hour a day over the lunchtime period in assisting the chefs to prepare the kitchen for dinner service.  This is an additional 6 hours a week and makes Mr Gil’s working week comprise 42 hours a week which seems realistic from the evidence heard from both parties.
11. Mr Cheah gave evidence that he told Mr Gil, when he started work that his job included an allowance for his accommodation and food and Mr Gil did not deny this.  Mr Cheah gave evidence that when he budgeted for Mr Gil’s position as kitchen porter that this allowance was included in his wages, and the Tribunal believes him.  Accordingly, the Tribunal find that Mr Gil made his own decision to leave the accommodation and no agreement was reached with Mr Cheah that he would be compensated for this decision.

12. The Tribunal has looked as the minimum wage Regulations in force during Mr Gil’s employment and finds as follows:

a) At the 15th March 2009 (commencement of employment) the minimum wage was £5.80 per hour, and the provision for food and accommodation provided by the employer was £84.63 a week or £12.09 a day.  At that time, by the First Contract, Mr Gil still earned £200 per week and the Respondent paid his social security contribution of £12 per week.  Accordingly:



£200.00

Basic pay



£12.00


Social security contribution



£84.63 

Food and accommodation provision



= £296.63

Wages per week

£296.63 ÷ 42 hours worked = £7.06 per hour


This is higher than the minimum wage prescribed at that time.

b) From the 1st April 2009 to the end of Mr Gil’s employment, the minimum wage was £6.08 per hour, and the provision for food and accommodation provided by the employer was £88.69 or £12.67 a day.  At that time, by the second contract, Mr Gil still earned £200 a week and the Respondent paid his social security contribution of £12 a week.  Accordingly:


£200.00
basic pay


£12.00

social security contribution


£88.69

food and accommodation provision


= £300.69
Wages per week


£300.69 ÷ 42 hours worked = £7.16 per hour

This is higher than the minimum wage prescribed at that time.

c) Under the Third Contract, Mr Gil was paid £240 per week, and the minimum wage continued to be £6.08 per hour, and the provision for food and accommodation provided by an employer was £88.69 or £12.67 per day.  The Respondent was still paying Mr Gil’s social security contributions.  Accordingly:


£240.00
basic pay


£14.40

social security contribution


£88.69

food and accommodation provision


£343.09
Wages per week


£343.09 ÷ 42 hours worked a week = £8.17 per hour


This is higher than the minimum wage prescribed at that time.

13. Conclusion – the Tribunal finds that Mr Gil was paid at an hourly rate higher than the minimum wage throughout the period of his employment by the Respondent.  Accordingly, Mr Gil’s complaint in this matter does not succeed.
Constructive Unfair Dismissal

14. Mr Gil complained that as he was paid less than the minimum wage, that he had no choice but to resign, and that accordingly he was constructively unfairly dismissed.

15. The Tribunal is satisfied from the evidence heard that the Respondent offered Mr Gil the position of kitchen porter on the basis that he would live in the employer’s accommodation and accept his meals from the Respondent’s restaurant, and that this arrangement formed part of Mr Gil’s wages.  The Tribunal notes that this arrangement is not reflected in any of Mr Gil’s contracts of employment, which would have avoided any misunderstanding, but nonetheless, it is clear from the evidence that this arrangement formed part of Mr Gil’s contract of employment.  It is apparent to the Tribunal that Mr Gil misunderstood his position regarding the accommodation and food provided by his employer.  The Tribunal is also satisfied that Mr Gil was paid above the minimum wage throughout his employment.  Accordingly, Mr Gil’s complaint of constructive unfair dismissal is hereby dismissed.

Holiday Pay

16. In each of Mr Gil’s contracts of employment, Mr Gil was provided with 3 week’s holiday leave a year by his employer.  Mr Gil worked for 6 days a week, so this allowance amounts to 18 days a year.

17. The Tribunal heard evidence from both parties that Mr Gil had taken 2 weeks holiday by the time he had finished his employment.  This amounted to 12 days.  Evidence was also given by Mr Gil that all the bank holidays were treated properly by the Respondent, in that he always received a paid day’s leave in lieu of any bank holiday that he worked or a paid day’s leave on the day itself.

18. The parties gave different accounts of Mr Gil’s last date of employment.  Mr Gil was consistent in his evidence that he had given 2 weeks’ notice to Mr Cheah and had finished work on the 6th February 2010.  Mr Cheah was clear that Mr Gil had given him one week’s notice (as required by his contract of employment) and had finished on the 30th January 2010.  The Tribunal notes that no formal record of the last day of Mr Gil’s employment was kept by the Respondent.  However, the social security return filed by the Respondent in respect of the 1st quarter of 2010 indicates that Mr Gil left employment on the 30th January 2010.  The Tribunal notes that this date overwrites another date on the form but it is impossible to make out the other date.  In any event, Social Security have accepted the 30th January 2010 as the end date.  This is the only form of evidence available to the Tribunal regarding the end of Mr Gil’s employment as the wages slip provided to Mr Gil for January 2010 makes no reference to the end of his employment at all.  For this reason, the Tribunal will accept that Mr Gil finished working for the Respondent on the 30th January 2010.

19. Mr Cheah gave evidence that he gave £100 in cash to Mr Gil on his last day to cover his outstanding holiday pay.  No evidence was produced regarding this payment and no note of it is on Mr Gil’s last wage slip.  Mr Gil denies receiving this cash sum, and the Tribunal has believed him.

20. Mr Gil worked for the Respondent for 46 weeks in total.  It is apparent that Mr Gil was entitled to 18 days holiday a year.  Accordingly, for the period that he worked, he accumulated the right to receive 16 days leave:

46 weeks ÷ 52 weeks x 18 days = 15.9 days = 16 days

21. The Tribunal heard evidence that Mr Gil had taken 12 days leave during his employment, which was paid to him in full.

16 days less 12 days = 4 days not taken
22. Mr Gil is due to receive payment for 4 days leave which he was entitled to take.  At the end of his employment, Mr Gil earned £240 per week, plus his social security contribution paid by his employer, this daily rate of pay is as follows:


£240.00
wages in cash


£14.40
 
social security contribution


£254.40 
a week


£254.40 ÷ 6 days = £42.40 a day

£42.40 a day x 4 days = £169.60
Pursuant to article 13 of the Employment (Jersey) Law 2003, The Tribunal hereby awards to Mr Gil the sum of £169.60 in respect of the period of leave remaining due to him at the end of his employment with the Respondent.
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THE FACTS

1
The applicant was an employee of the respondent, a business which sells from several outlets in St Helier sandwiches and meals, for take-away or consumption on the premises. On Thursday 6th May 2010, the applicant did not arrive for work, so Mr Hosegood spoke to him on the telephone and arranged for him to come to his office for a meeting later that day.


The purpose of the meeting was to discuss Mr Dos Santos’ conduct in not attending work, and his work related conduct generally. Mr Hosegood told us that he said to the applicant on the telephone words to the effect ‘you are going to lose your job unless we sort this out’.

2
At the meeting, according to Mr Hosegood, there was a discussion about Mr Dos Santos’ performance at work, which over some time had caused concern to the respondent, to the extent of one previous termination by the respondent of the employment and one final written warning. During the conversation, Mr Hosegood asked Mr Dos Santos about money which had gone missing from the tills of two of the respondent’s premises and, according to Mr Hosegood, Mr Dos Santos replied that he had not taken money from one premises, but he had taken money from the New Street premises.


Mr Dos Santos, in his evidence to us, said that he had, and had admitted to Mr Hosegood at the meeting, that he had taken small amounts from the New Street premises, which money he always replaced the next day. He admitted in evidence that he had not been authorised to remove money from the till.


We note that in his JET 1 application form, Mr Dos Santos stated that, during that conversation, he told Mr Hosegood that he did take money from New Street, but that he put it back.

3
There is no doubt, therefore, that Mr Dos Santos took money, without authority, from the till at the premises in New Street (sums of £2.50 to £5.00, he told us) by entering those premises using his key after the business closed on Thursdays, and on the following day, before the business opened he would again enter using his key and replace what he had taken. This happened, Mr Dos Santos told us, three or four times.


Equally, there is no doubt in our  minds that removing money from his employer’s till without authority was gross misconduct for which the employer was entitled to immediately dismiss Mr Dos Santos.

4
Mr Dos Santos claimed that he was unfairly dismissed, and he based his claim for unfair dismissal upon his evidence that he was dismissed by Mr Hosegood on behalf of the respondent not for the unauthorised removal of the money, but for some other reason related to his general conduct; only after that dismissal did the issue of the money which he had removed arise. What he told us was that Mr Hosegood told him in the telephone conversation on the morning of 6th May that he was going to be dismissed, and that was before he had been asked about the money and thus before he had admitted to taking it.


We think that Mr Dos Santos’ was not right about this; perhaps he was confused about the timing. Both sides agreed that the sequence was (i) telephone call by Mr Hosegood in the morning of 6th; (ii) meeting between Mr Dos Santos and Mr Hosegood in the latter’s office that afternoon; (iii) meeting in Mr Hosegood’s office the next day, when the letter of dismissal was handed to Mr Dos Santos. Had Mr Hosegood told Mr Dos Santos in the telephone conversation that he was dismissed, the letter confirming the dismissal would have been handed over in the meeting that afternoon, and there would not have been the need for a further meeting the next day.

5
Even if Mr Dos Santos were correct, the fact is that once he had made his admission that he had removed his employer’s money without authority, which was in the afternoon of 6th May, the respondent was entitled immediately to dismiss Mr Dos Santos.

6
Our decision therefore is that this was a fair dismissal, so we reject Mr Dos Santos’ claim.
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THE FACTS

1
Mr Corrigan was employed by the respondent for just over 15 years. In January 2010 he signed a contract of employment, but this was not shown to us, so we had to rely upon Mr Corrigan’s recollection of it. We were told by him, and this was not denied, that the contract recited that Mr Corrigan had been employed full time from May 1995.


On two or three occasions during those years Mr Corrigan had taken time off because there was not enough work for him to do. The last occasion was this year.

2 
In July this year Mr Corrigan realized that there was not much work available, so he offered to take 3 weeks holiday; this in fact suited him as he wished to be at home with his daughter. Mr Corrigan was not paid when on holiday; he was paid an extra 4% instead.


Mr Corrigan’s last day at work before his holiday commenced was 23rd July 2010.  On about 17th August he telephoned Mr Butt to ask if there was work for him to do as he needed to start earning again; Mr Butt told him to call him again at the end of the week, which he did, and he was told by Mr Butt that he did not have any work for him. This situation continued until September, when Mr Butt made it plain to Mr Corrigan that there was no work for him and there was nothing in the pipeline.

3
We find that Mr Corrigan’s employment came to an end in September, when he was told that there still was no employment for him. This was a dismissal by his employer, PMB Decorators Limited, for it was not able or willing to perform its obligation under the contract of employment to pay wages to Mr Corrigan.

4
Mr Corrigan told us that he claimed payment of wages in lieu of the notice to which he was entitled, but he also told us that he did not wish to pursue a claim for unfair dismissal or, indeed, for anything else. We understood Mr Corrigan to say that this was because he realized that Mr Butt (which is to say the respondent company) was short of money.

5
Having found that Mr Corrigan was dismissed by the respondent, and it being clear that no notice of dismissal was given to him, our short task is to determine what notice should have been given.


Mr Corrigan’s weekly wage, less the 4% added for holiday pay, was £645.12. Having been employed for over 15 years, he should have been given 16 weeks notice, so the sum is £645.12 x 16 weeks = £10,321.92.


However, Mr Corrigan found work for 6 of the weeks when he was not working for the respondent, so we deduct 6 weeks pay : 6 x £645.12 = £3,870.72


The final sum therefore is £10,321.92 less £3,870.72 = £6,451.20

6
We therefore find that the respondent dismissed Mr Corrigan without giving him the notice to which he was entitled, and we order the respondent to pay to Mr Corrigan £6,451.20.  Subject to Employment & Social Security deductions.


We make no finding as to whether the dismissal was fair or unfair.

Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION





Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION











Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION





Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION





Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION





Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION














Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION


























Employment (Jersey) Law 2003


NOTIFICATION OF THE TRIBUNAL’S DECISION








