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Jersey Employment Tribunal

Case Number:  

0709-135/09


Applicant: 


 Neil Alan Cornick
Respondent:


Trou Trading Limited t/a Bikers

Case Summary: 
Unfair dismissal; gross misconduct
Hearing on 


12th January 2010
Before:  


Mr David Le Quesne, Chairman





Mr Stewart Mourant and Mr Alan Hall

Representation: 


For Applicant: 

Applicant represented himself

For Respondent:

Mr Geoff Habin represented the Respondent, as a director

1
Mr Cornick was employed by the Respondent from 26th March 2001 to 1st September 2009 as a motorcycle mechanic. On 1st September 2009 he was peremptorily dismissed by Mr Habin on behalf of the Respondent for gross misconduct.

2
The most recent contract of employment between the parties is dated 26th January 2009. Section 14 of the contract reads as follows:


“14.
Disciplinary & grievance procedures:

In the event that an employee’s conduct falls below expected standards then disciplinary procedures will be considered. This may take the form of a verbal warning (followed up by appropriate documentation) or a formal written warning.

The employer may terminate the employment upon the issue of a second written warning. 



The employment may be terminated without notice in the event of gross misconduct.”

3     
Mr Cornick claims that he was unfairly dismissed, and the main question for us therefore is whether the conduct relied upon by the Mr Habin, for the Respondent, was gross misconduct. What Mr Habin told us was that the event which caused him to dismiss Mr Cornick was the second occurrence of gross misconduct, and he said “I allow people one mistake of any sort”.

4
The first incident of alleged gross misconduct occurred when Mr Cornick had a disagreement with another employee, who was his manager. It sounds like a fairly low level disagreement, but it resulted in Mr Cornick referring to it on Facebook. We were given a printed version of the Facebook entries, and the relevant passages on 29th May 2009 are as follows:

”Neil Cornick asks, what is a manager meant to do?”

A Facebook friend replied, and Mr Cornick replied

“No it’s the workshop ‘manager’ that told me he isn’t there to run the workshop. So what does a manager do then?”

There followed exchanges between Facebook friends, but nothing more from Mr Cornick. We note that Mr Cornick did not publish the name of his employer, although we accept that his Facebook friends probably would have known where he worked.


5
This exchange was drawn to Mr Habin’s attention and he called Mr Cornick into his office on 1st June and told him that he was angry about the Facebook episode because it brought the business into disrepute. Mr Cornick apologised and was told not to do it again; if he did something similar again he would be instantly dismissed because any repetition of bringing the company into disrepute would not be tolerated.


Mr Habin was categorical that he regarded this incident as gross misconduct, although he also told us that what happened caused internal friction, was a storm in a teacup and it was airing dirty washing in public.

6
Although this incident did not cause the dismissal of Mr Cornick, it is relevant, because Mr Habin said that the actual dismissal was the second occurrence of gross misconduct.


We do not believe that this first incident reasonably could be called gross misconduct.


In a case of gross misconduct which the employer forgives (i.e. it does not lead to dismissal), we would expect the employer, who has regarded a matter as so serious, to issue a written warning. This is particularly so in the present case, where the employer said that no repetition of such comments would be tolerated. Normally, a final warning should be in writing. In saying this, we have regard to section 14 of the contract of employment which envisages either a verbal warning followed by something written, or a written warning; neither was done, even though the employer regarded the matter as gross misconduct.

7
On 23rd August 2009 Mr Cornick went to France for a few days with a large number of other motorcyclists to make use of a race track. When wandering around the pits he saw a motorcycle which he recognized because it had been dismantled in the workshop previously; he saw its owner. Either then or later, Mr Cornick said to the owner, something to the effect that he was very brave because he had seen the engine in the workshop in bits.


Mr Cornick told us that this was intended as friendly banter with the owner, whom he did not know, and he thought that was how it was taken. This was all in the context of a large gathering of bikers on a trip sharing their interests in motorcycles and indulging in the sort of banter that occurs on such occasions.


The owner clearly did not appreciate the comment, for he wrote by email on 27th August to the manager of Bikers relating the comment and saying “I really do not understand what he was hoping to achieve by this comment. If it was trying to annoy me he succeeded. If he was trying to be humorous he failed”.


The owner also wrote, on 14th September 2009 (and therefore after Mr Cornick was dismissed) to the manufacturer of the motorcycle, enclosing a copy of his letter to the manager. This typewritten letter to the manufacturer is over one and a half pages, and four lines of it are taken up with the incident with Mr Cornick; the rest is a litany of the many things which had gone wrong with the motorbike since he purchased it in January 2009. It is clear to us that the thrust of the letter was to complain that his motorbike was constantly suffering from mechanical faults.

8
Mr Cornick returned to work at about 8.00am on Tuesday 1st September and was immediately called to see Mr Habin, who opened what was a short exchange by telling him that he was fired. Mr Cornick did not ask why, but left, and when doing so, we understand, Mr Habin told him that it was because of the incident described in paragraph 7.


Mr Habin told us that “it was beyond the pale as far as I was concerned. I thought about it long and hard and decided to terminate his employment.”


Mr Cornick immediately left and, because Mr Habin would not allow him to take away his tools and possessions, he would not hand to Mr Habin the key to the premises; by about 9.30am Mr Habin had caused the lock on the premises to be changed. By about 10.00am Mr Cornick, having taken advice, returned the key. At the same time he wished to collect his box of possessions, but found that it had been chained to a bench and padlocked shut. Mr Habin told us that he did this before he went to Guernsey that afternoon.

9
On September 7th Mr Habin wrote to Mr Cornick, in reply to a letter from Mr Cornick of 2nd September (which we have not seen), and relevant passages are:

“As I clearly stated during our conversation of September 1st, 2009, your dismissal was on the grounds of gross misconduct in bringing the company into disrepute……This is a result of a written complaint by a customer over remarks you made to him and others…..The customer has lodged a formal complaint with KTM UK [the manufacturer]…..This incident follows on from a recent discussion regarding your comments on Facebook at which time you were informed that any other comments of this type would not be tolerated, to which you agreed….There is therefore, no appeal to be considered in this matter.”


We note that at the time Mr Habin decided to dismiss Mr Cornick for gross misconduct, the owner of the motorbike had not yet written to the manufacturer.

10
Mr Cornick was not given the chance to explain himself. We accept that as soon as Mr Habin opened the brief exchange, by telling Mr Cornick that he was fired, Mr Cornick left, but there was no point in him remaining, for his employer had fired him. Clearly, Mr Habin had made up his mind that there had been gross misconduct, and he was not interested in any explanation or mitigation, and this is supported by the passage quoted in the previous paragraph stating that there was no appeal to be considered.


It is not reasonable, other possibly than in the most extreme case, which this is not, for an employer to dismiss with no discussion and no opportunity for the employee to make his case.

11
It was not reasonable for this second incident to be regarded as gross misconduct, and had Mr Habin fairly considered the matter and allowed Mr Cornick a hearing, he should have realized this.


We have looked carefully at the letter the owner wrote to the manufacturer, and it cannot be taken as bringing the employer into disrepute as regards what Mr Cornick said. It was a long letter complaining that his newly acquired motorbike kept on breaking down. The short passage referring to Mr Cornick is insignificant.

12
As we have said, in our judgment neither incident could fall within the wide ambit of gross misconduct. It appears to us that the threshold used by Mr Habin to distinguish between misconduct and gross misconduct is far below what any reasonable employer could use.


Therefore, we find that Mr Cornick was unfairly dismissed. He had been employed for more than five years, so we order the Respondent to pay to him 26 weeks wages, amounting to £12,437.88p.

13
Mr Cornick and Mr Habin agreed that holiday pay for four days, in the sum of £382.70 is due to Mr Cornick, and we accordingly order the Respondent to pay that sum.

14
Finally, we return to what happened immediately after Mr Habin told Mr Cornick that he had been dismissed (see paragraph 8 above).


Mr Cornick’s box contained items belonging to him (including his contract of employment), and items belonging to his employer. Mr Cornick owed money to his employer. These matters have been resolved between the parties, but as part of that settlement Mr Cornick was required to pay to the employer the cost of it changing the lock of the premises, amounting to £205.80.


In our judgment, the employer had no legal right to require Mr Cornick to pay for the locksmith, particularly as the lock was changed within the couple of hours between Mr Cornick leaving work with the key and returning to surrender the key.  We therefore order the employer to repay to Mr Cornick that sum of £205.80 in respect of the locksmith’s bill.

Schedule of Awards

1.         Unfair Dismissal  - 26 weeks at £478.38p per week             £12,437.88

1.         Holiday Pay due - 4 x days @ £ 478.38p per week              £     382.70

3.         Refund of locksmiths bill                                                        £     205.80

                                                                                                Total       £ 13,026.38

Jersey Employment Tribunal
Case Number:  
2109-144/09


Applicant: 

Mr Paul Webb
 
Respondent:

Mrs Jennifer Lamy
Case Summary: 
Interim Hearing; Unfair Dismissal; employer/employee status


Hearing on 

Wednesday 13th January 2010

Before:  

Mrs N Santos-Costa, Deputy Chairman; Mr M Therin and Mr 




S Le Breton, Panel Members


Representation: 


For Applicant: 
Mr Webb represented himself
For Respondent:
Mrs Lamy represented herself
Witnesses:

For Applicant: 
None
For Respondent:
Mr Gary Noel
THE FACTS

1. On the 21st September 2009, Mr Webb filed a Form JET1 with the Jersey Employment Tribunal listing the following complaints against Mrs Lamy:

· that he was owed wages for the duration of his employment;

· that he was entitled to receive 8 weeks notice of termination of his employment;

· that he had been unfairly dismissed;

· that he had not been given a written statement of the terms and conditions of his employment;

· that he had received insufficient rest days during his employment;

· that he had not received the holiday leave that he was entitled to under the provisions of the Employment (Jersey) Law 2003 (‘the Law’); and
· that he had not received any pay slips during his employment.

2. Mrs Lamy denied that Mr Webb was an employee of the business and therefore entitled to these rights under the Law. The purpose of this Interim Hearing was to ascertain the nature of Mr Webb’s status at Reefs Beach Café.
3. Briefly the background is as follows. The Tribunal heard evidence that Mrs Lamy leased the concession known as ‘Reefs beach café’ on the 19th March 2002. Both parties confirmed that the reason why Mrs Lamy took on the lease was because she had housing qualifications and Mr Webb did not. The Tribunal were informed that at this point Mr Webb and Mrs Lamy were in a loving and stable relationship and they both considered that operating the café was a valid business proposition whilst allowing them to spend time together. The Tribunal learned that the café was open throughout the year and both Mrs Lamy and Mr Webb worked in it, although Mrs Lamy also undertook the administration of the accounts of the business. In due course, Mrs Lamy also acquired a burger van known as ‘The Voodoo Shack’. This was periodically operated by Mr Webb with Mr Noel, a mutual friend of the couple. The profits of the Voodoo Shack were divided as to half Webb and Mrs Lamy, with the other half to Mr Noel. By August / September 2009, Mr Webb and Mrs Lamy’s personal relationship had broken down and Mr Webb ceased working in the café and The Voodoo Shack. Shortly afterwards Mr Webb filed a JET 1 listing the complaints described in paragraph 1 above.
4. The Tribunal heard evidence from both parties as to the nature of their business relationship, and it also heard evidence from Mr Noel who worked for a food distributor at that time and described his observations from when he delivered goods to the café and also from operating the Voodoo Shack with Mr Webb. The evidence heard from each of the 3 witnesses was complicated, personal and often conflicting.

Decision

5. The Tribunal finds that Mr Webb was not employed by Mrs Lamy. The Tribunal has reached its decision based on the following reasons:

5.1 Article 1A of the Law defines an employee as a person who works for a second person under a contract of service with the second person. The Tribunal heard no evidence that a contract of service – verbal or written – existed between Mr Webb and Mrs Lamy. It appears that the parties had no arrangements whatsoever concerning their working arrangement – they worked in the café for the hours they mutually agreed, for no set wage and with no particular arrangement for time off. It was clear that both parties took time off when it suited the business to do so and they closed the business in order to go on holiday together.

5.2 The Tribunal could find no evidence of a ‘master and servant’ relationship between Mrs Lamy and Mr Webb. By this, the Tribunal looked to see if it could find any obligation on Mrs Lamy to provide work for Mr Webb and for Mr Webb to undertake that work. The evidence showed that without doubt, Mrs Lamy and Mr Webb were in a relationship and chose the beach café concession as Mrs Lamy said, ‘as a way for us as a couple to earn money’. Mr Webb confirmed that he saw the café as a means of earning a decent wage for the two of them. Whilst Mrs Lamy took on the concession in her sole name (because, the Tribunal were informed, Mr Webb did not have housing qualifications) it was Mr Webb who chose the name of the café and also of a second café which they attempted to open in July 2009. Mr Webb told the Tribunal that he enjoyed the catering side of the business but that he was a ‘poor businessman’. Accordingly, Mrs Lamy, who was a good administrator dealt with the books of the business. The Tribunal is satisfied that this division of work suited each party’s particular talent, as opposed to being indicative of Mrs Lamy status as an employer. The Tribunal notes that Mrs Lamy worked in the café too. The Tribunal heard evidence that Mr Webb often used Mrs Lamy’s PIN number to operate her credit and debit cards and he sometimes referred to himself as ‘Lamy’ and that people assumed that he was an owner of the café and also of Mrs Lamy’s home. The Tribunal concludes that the couple had a very trusting relationship. The Tribunal is satisfied that Mr Webb had independence in the manner in which he worked but it is also clear that he wanted to build up the café’s business and there is no doubt that he worked hard in the café for long hours. Evidence was also heard in relation to The Voodoo Shack. It appears that the van was bought by Mrs Lamy but again the Tribunal does not find that this is indicative of any employer status by Mrs Lamy. It was clear from the evidence heard that Mr Webb chose the van but Mrs Lamy bought it because she had the funds to do so and also the necessary qualifications to start a new business in Jersey. The Tribunal is satisfied that Mr Webb worked in the van with Mr Noel but for the benefit of them both as a couple as the van was just an extension of the café’s business. In the Tribunal’s opinion all these facts point to Mr Webb and Mrs Lamy’s personal relationship extending itself to the café and Mr Webb becoming, in effect, a principal of the business and certainly not an employee. This decision is further supported by the facts that Mr Webb ordered food for himself and the business from Mr Noel, which Mrs Lamy paid for in the general administration of the business. Mr Webb also made a decision to open a credit book for regular customers without reference to Mrs Lamy, and took cash out of the till (replacing it with an IOU) whenever he needed to do this. The Tribunal observes that these are not the actions of a person who considers themselves in the employment of another person.

5.3 Much evidence was heard from both parties that Mr Webb was described as an employee to both the Social Security and Income Tax Departments on the relevant returns completed by Mrs Lamy. Mrs Lamy told the Tribunal that Mr Webb did not receive a wage out of the business because it really did not make very much money and also it was understood throughout their long relationship that Mrs Lamy would cater for Mr Webb’s needs through her own bank account whenever he needed anything. Mr Webb did not dispute this evidence and agreed that he was a ‘simple’ person. Mrs Lamy told the Tribunal that she was aware of the need to preserve Mr Webb’s pension contributions and social security rights so she decided to credit Mr Webb with a notional wage through the books of the café and then paid the social security and income tax payments required. Both parties indicated to the Tribunal that Mr Webb had not actually received the monies credited to him in this fashion and in fact, Mr Webb had never insisted on receiving a wage for his work at the café. The Tribunal accepts this evidence and concludes that Mr Webb’s declared status as an ‘employee’ for social security and income tax purposes was not indicative of the actual situation that existed.

5.4 Two different accounts were received by the Tribunal of the termination of Mr Webb and Mrs Lamy’s relationship, both relating to different incidents. However what is clear to the Tribunal is that their personal and business relationship was inextricably linked and as the personal relationship faltered the easygoing partnership by which they operated the café and the burger van also deteriorated and then ceased to exist. The question of whether Mr Webb was sacked or resigned his position doesn’t arise for   decision by the Tribunal as there was never an employer-employee relationship in the first place: the business and personal relationship simply ended.

Conclusion

6. The Tribunal can find no evidence that Mr Webb was an employee of Mrs Lamy. The Tribunal can also find no evidence that Mr Webb was an independent contractor engaged to provide a service to the café. The Tribunal concludes that Mr Webb was for all purposes a principal of the business he operated with Mrs Lamy; their business relationship was complicated and unusual but both parties understood their obligations to each other and operated the café with the common aim of making it a successful business. For this reason all of the complaints listed by Mr Webb in his form JET 1 and set out in paragraph 1 above are HEREBY DISMISSED by the Tribunal.
Jersey Employment Tribunal

Case Number:  
1803-037/09
IN THE MATTER OF:

Applicant: 

Jose Passarinho 

Respondent:

Alberto Camacho Decorators & Stonemasons Ltd

WHEREAS

1. The Applicant filed a form JET1 dated 18th March 2009 complaining that the Respondent had failed to pay his wages in the sum of £3,775.00
2. The Respondent failed to file a form JET2 in response to the Applicant’s complaint despite reminders being sent to it by the Tribunal Secretary on the 26th March 2009, 16th April 2009 and 27th April 2009.

3. The Respondent failed to attend a hearing of the Jersey Employment Tribunal or supply a reason as to why it could not attend the hearing convened on 21st May 2009 for the purpose of considering the Applicant’s complaint although notice of such hearing was sent to it on 11th May 2009.

4. On 19th May 2009, the Tribunal Secretary contacted the owner of the Respondent and warned him of the hearing on the 21st May 2009.  The owner confirmed that he had received all previous correspondence but provided no explanation for his failure to act upon it.
5. At the hearing held on 21st May 2009, the Applicant was directed by the Deputy Chairman to provide proof of the hours he claimed to have worked for the Respondent and for which he had not been paid.  On 17th November 2009, the Applicant provided a statement from the owner of the house that the Applicant was working in which appeared to substantiate his claim that he worked for the Respondent during the period in question.

6. On 13th January 2010, the Jersey Employment Tribunal was convened for the purpose of receiving the sworn evidence of the person who provided the statement in support of the Applicant’s complaint.  Notice of this hearing was sent to the Applicant and Respondent on 10th December 2009.  The Respondent failed to attend the hearing.  The sworn evidence of the Applicant’s witness was received by the Employment Tribunal.

7. The Deputy Chairman is satisfied that the Respondent has received all correspondence from the Employment Tribunal in relation to the Applicant’s complaint.  The Applicant has also taken adequate steps to substantiate his complaint of unpaid wages in the amount of £3,775.00 against the Respondent pursuant to article 86 of the Employment (Jersey) Law 2003.  It is apparent that the Respondent has not entered a response to the Applicant’s complaint or acknowledged it in any way.

8. The Employment Tribunal under its Regulations has the power to make a default judgment or award when it is reasonable and appropriate to do so.

In the circumstances, it is HEREBY ORDERED that on the basis that no response has been presented to the Employment Tribunal by the Respondent since the Tribunal Secretary’s first request to do so on 26th March 2009 to date, it is reasonable and appropriate for the Employment Tribunal to find in favour of the Applicant and his complaint that he is owed the sum of £3,775.00 in unpaid wages by the Respondent, is hereby upheld.

Jersey Employment Tribunal

Case Number:  
0909-137/09


Applicant: 

Mr Camacho
 
Respondent:

FDJ Construction

Case Summary: 
Unfair Dismissal


Hearing on 

Thursday 14th January


Before:  

Mr D Le Quesne, Chairman; Mrs M Curtis and Mr J McCartan, 


Representation: 


For Applicant: 
Mr Camacho Represented himself




Mr Franco translated for Mr Camacho and witnesses


For Respondent:
Mr Frank Kelleher, director, represented FDJ

The Facts

1 Mr Camacho was employed by FDJ from October 2004. He was a good worker, and progressed from labouring/driving to being a foreman. On 10th July 2009 he received a letter from Mr Kelleher, on behalf of FDJ, reciting that some client contracts had ended and stating “I must advise the schedule of works available to me at this time is the Regal Site in Kensington Place, The issue I have is that I have a long standing skilled employee on that contract that you have refused to work alongside this person who is valuable asset to that contract…..My further concerns are quite simply a Health and Safety concern with potential conflict on site….I have no option but to advise you that I have to 8 Weeks notice from this date in accordance with the Employment (Jersey) Law 2003, being Friday 4th September 2009.”

2 In brief, Mr Camacho claims that he was unfairly dismissed, and he says that he was dismissed because he refused to sign a ‘zero hours’ contract which Mr Kelleher wanted him to sign. He also says that there was other work available which FDJ should have offered to him, rather than sacking him.


Mr Kelleher told us that he dismissed Mr Camacho because he had for a long 
time 
been unwilling to work amicably with another, more experienced, foreman; the 
position was so bad that in the weeks before Mr Camacho was dismissed, when he 
and that foreman were on the same site, Mr Kelleher had to be on site himself in order 
to prevent trouble between the two men. He made it clear that, from his own 
observation, the trouble was caused by Mr Camacho, not the other man. The number 
of jobs had fallen, so he no longer was able to put the two men to work on different 
sites. Had Mr Camacho been prepared to work sensibly with the other man, he would 
have kept him on and eventually put Mr Camacho to work on another site, when other 
work appeared, but Mr Camacho was not prepared to do this, and Mr Kelleher was 
not 
prepared to have to act as a peace keeper.

3 The Tribunal was hampered by the lack of independent evidence. The witnesses whom Mr Camacho proposed to call (and we did hear one of them) were not able to give relevant evidence, according to what Mr Camacho told us he expected them to say, so we did not hear them. Mr Kelleher did not call any witnesses, not even the man with whom Mr Camacho was said to be unable to work.

4 We consider first the procedure which led to Mr Camacho being dismissed, and start by noting that the written contract which was signed by Mr Camacho on 1/1/2006 states under ‘Disciplinary & Grievance Procedure’ the following: “verbal/then written”. We then look at the replacement contract which Mr Kelleher wanted Mr Camacho to sign in July 2009. It is a longer document, and it describes the Disciplinary Rules and Procedure as follows “The company have established disciplinary procedures. This non contractual policy is attached for your information.”



Mr Kelleher stated that there was in fact no established disciplinary procedure; 
there 
was nothing in writing to be “attached for your information”.

5 Mr Kelleher stated that several times he spoke to Mr Camacho about his refusal to work with the other man, but he dismissed him when he realized that Mr Camacho was not going to relax his refusal to work with that man. Mr Camacho stated that he did not refuse to work with the other man.

6 We have decided that the procedure leading to Mr Camacho’s dismissal was so flawed as to render his dismissal unfair. Our reasons are as follows:

6.1 We have been given no written evidence of any conversations between Mr Kelleher and Mr Camacho; if they did occur, we would need to know what was said.

6.2 Assuming that there were such conversations, in which Mr Kelleher warned Mr Camacho that he was putting his job in peril, there should have been a written warning, and, if the warning had no effect, there should have been some form of hearing, properly noted, with Mr Camacho having been given adequate notice of the purpose of the hearing and the fact that his job was at risk.

6.3 It is not fair to dismiss an employee without having followed certain basic procedures, which ensure that the employee knows what he is said to be doing wrong and has the opportunity to put his side of the story. This comes down to fairness. These basic procedures were not followed, and we find that the procedure leading to dismissal consequently was unfair.

7 Before leaving this issue of procedure, we wish to make it clear to this employer, and to others, that the minimum requirements are not onerous, and if they are followed by the employer, so there is a paper trail of warnings and other appropriate steps, they make it so much easier for the Tribunal to find that the employer has behaved reasonably; has made it clear to the employee what he is doing wrong; has given the employee the opportunity to change, and has only dismissed the employee because he, the employer, has exhausted the reasonable steps available to him. 


It is for the employer to satisfy the Tribunal what was the reason for the dismissal. In 
this case, the employer has failed to satisfy us. Had there been letters from Mr 
Kelleher to Mr Camacho stating what his complaint about Mr Camacho was we 
probably would have been satisfied. With a sensible process in place, there can be 
little room for the Tribunal to wonder, as in this case, what really was the issue 
between employer and employee.


In this case, we do not say that we do not believe Mr Kelleher’s version of events and 
the reason he gives for dismissing Mr Camacho. But, the burden of proof lies upon the 
respondent to prove the reason for the dismissal, and, because of the lack of process 
and supporting papers; he has been unable to discharge that burden of proof. 

8 Not only do we find that the process leading to the dismissal was unfair, making the dismissal unfair, but as stated in the previous paragraph, we are not satisfied that Mr Camacho was dismissed for the reason given by Mr Kelleher. We do not find Mr Kelleher’s reason more convincing than Mr Camacho’s, really because we have seen nothing written, and therefore we only have one person’s word against another’s. We have nothing to lead us to prefer one. Further, we are concerned by the fact that Mr Camacho wrote to Mr Kelleher on 9th July complaining that he was being asked to change his terms of employment, and stating that he had consulted JACS, and on 10th July Mr Kelleher wrote to Mr Camacho dismissing him.

9 For these reasons, therefore, we find that Mr Camacho was unfairly dismissed. He was employed for between 4 and 5 years, so under the Employment (Awards) (Jersey) Order 2005, we have to order the respondent to pay to the applicant 21 weeks pay. Basic hourly pay was £16.75 and Mr Camacho’s basis working week was 42.5 hours, so the calculation is :




42.5 hours x £16.75 x 21 weeks = £14,949.38.



We order FDJ Construction Limited to pay to Mr Camacho £14,949.38.

10 Mr Camacho made other claims, relating to holiday pay and notice pay. He has provided no figures and no proof, so we make no further orders.

Jersey Employment Tribunal
Case Number:  

0209-134/09

Applicant: 


Mrs Ananda Rousseau
Respondent:
Helm Trust Company Ltd
Hearing on 


19th January 2010
Before:  


Mrs N Santos-Costa, Deputy Chairman





Mrs K Flageul & Mr A Hall.

Representation: 


For Applicant: 

Mrs Rousseau represented herself
For Respondent:

Mr Hugh Durell, Director




Ms Justine Wilkinson, Director
Witnesses:


None



INTERIM HEARING



The Facts

1. This interim hearing has been convened on the application of Ms Rousseau who has requested that the Tribunal rule upon the period of her continuous employment for the purposes of the Employment (Jersey) Law 2003, (‘the Law’)

2. The background to this application is as follows. Ms Rousseau was employed by Lincoln Trust Company (Jersey) Limited (‘Lincoln Trust’) as a statutory records officer on the 1st September 2008. Lincoln Trust operated the business of a trust company in Jersey. The Tribunal learned that the Respondent (‘Helm Trust’) entered into an agreement with Lincoln Trust and an individual referred herein as ‘RSH’, dated 29th October 2008 (‘the Sale Agreement’) to purchase the administration, fiduciary arrangements and other entities administered by Lincoln Trust on behalf of the beneficial owners of such entities or the persons who had provided assets to Lincoln Trust for the purpose of them being held by such an entity (‘the Entities’).

3. It was acknowledged by the directors of Helm Trust that they needed to acquire the skills of the staff of Lincoln Trust in order for Helm Trust to be able to continue to perform the services of Lincoln Trust to the Entities. Accordingly, with effect from 1st November 2008, Ms Rousseau and the other Lincoln Trust staff members were in effect working for Helm Trust although no new contracts of employment were issued by Helm Trust at that time. The Tribunal was informed that the Lincoln Trust staff carried on as before and were paid by Lincoln Trust although in fact this was credited back to Helm Trust behind the scenes. Ms Rousseau told the Tribunal that RSH, the previous manager of Lincoln Trust, informed the staff that their jobs ‘were safe’ and the Tribunal were shown an email from RSH to ‘all staff’ dated 30th October 2008, in which RSH confirmed that, ‘Accounts staff and Compliance staff will be retained by Helm under the same terms as their current employment’. Ms Rousseau told the Tribunal that she assumed that this included her continuity of service.

4. Mr Durrell, on behalf of Helm Trust, told the Tribunal that the directors of Helm Trust soon discovered that in fact Lincoln Trust did not have the requisite Regulations of Undertakings licence to engage its staff and Helm Trust sought to correct this problem as a matter of urgency. The requisite licence was duly issued in late January 2009 but back dated to the 1st January 2009. Accordingly, Mr Durell told the Tribunal, Helm Trust issued new contracts of employment (in its name) to some of the employees previously employed by Lincoln Trust including Mrs Rousseau. Apart from losing pension and health scheme rights, these contracts were on significantly the same terms as the Lincoln Trust contracts of employment except that the employees’ start dates for continuous employment purposes, were expressed to be 1st January 2009.

5. Ms Rousseau was dismissed from her position by Helm Trust on the 9th July 2009 and this matter is the subject of a separate application. At this point Ms Rousseau has asked the Tribunal to confirm whether her starting date of employment is the 1st September 2008, with Lincoln Trust, or the 1st January 2009, with Helm Trust.

6. Ms Rousseau has acknowledged that the result of this application does not affect her right to make a complaint of unfair dismissal under the Law or the amount of compensation (if any) that she may be awarded by a Tribunal.

The Law

7. Article 57 of the Law states how the continuity of a period of employment shall be calculated. For the purpose of Ms Rousseau’s application the following points are relevant:

(1) Except so far as otherwise provided by the following provisions of this Article any week which does not count under paragraphs (2) or (3) shall break the continuity of the period of employment for the purposes of this Law.

(2) Any week during the whole or part of which the employee’s relations with the employer are governed by a contract of employment for 8 hours or more weekly shall count in computing a period of employment.

(3) Any week in which the employee is, for the whole or part of the week –

(a) incapable of work because of sickness or injury;

(b) absent from work because of a temporary cessation of work; or

(c) absent from work in circumstances such that, by arrangement or custom, he is regarded as continuing in the employment of his employer for all or any purposes,


shall count as a period of employment despite its not falling within paragraph (2).

(4)  -   Not applicable in this case
(5) A week shall not count under paragraphs (2) to (4) if in that week, or any part of that week, the employee takes part in a strike.

(6) The continuity of an employee’s period of employment shall not be broken by a week which does not count under this Article if in that week, or in a part of that week, the employee takes part in a strike.

(7) The continuity of the period of employment shall not be broken by a week which does not count under this Article if, in that week, or in a part of that week, the employee is absent from work because of a lock-out by his employer.

8. The Tribunal is satisfied that during the period of her employment with both Lincoln Trust and Helm Trust, Ms Rousseau did not participate in a strike or lock out by her employer. The Tribunal heard no evidence to suggest that there had been a break in Ms Rousseau’s employment, other than it was suggested by Helm Trust, by the purchase of the Entities by Helm Trust, which it said caused Ms Rousseau to cease to work for Lincoln Trust and be transferred to Helm Trust.

9. Article 58 of the Law is concerned with the change of an employer. Only articles 58(1) and 58 (2) are relevant to this case. They provide as follows:

(1) Subject to the provisions of this Article and of Article 59, the provisions of this Part shall relate only to employment by a single employer.

(2) If a trade or business or an undertaking is transferred from one person to another, the period of continuous employment of an employee in the trade or business or undertaking at the time of the transfer shall count as a period of employment with the transferee, and the transfer shall not break the continuity of the period of employment.

10. The relevance of this article is that it provides that where a trade, business or undertaking is passed from one person to another, the period of continuous employment of an employee working for the trade, business or undertaking at the time of the transfer shall not be broken as a consequence of the transfer.

11. Article 1A of the Law defines ‘employee’ as a person who is employed by another under a contract of service or apprenticeship with such second person. The Tribunal is satisfied that Ms Rousseau was employed under a contract of service with Lincoln Trust and subsequently Helm Trust.

12. The Law does not contain a definition of ‘trade’, business, or ‘undertaking’ and it is necessary to consider this point before deciding if article 58 is applicable to Ms Rousseau’s situation.

13. There is a lot of case law on this point under English and European Law concerning a similar provision in English employment law. There it has been decided that the Tribunal must look at all the factual circumstances and assess whether they are characteristics of a transfer of an undertaking. It has been decided that the transfer must be of a stable economic entity and of an identifiable business. It is also necessary to take into account the nature of the undertaking concerned, whether tangible assets were transferred, the value of the tangible assets at the time of the transfer, whether or not the majority of the employees were taken on by the new owner, whether customers or goodwill were transferred, the degree of similarity between the activities carried on before and after the period if any during which those activities were suspended (Rask and Christiensen v ISS Kantineservice A/S). In Kenny v Manchester College it was suggested that a useful test is whether the essential activity is carried on by a new owner.

14. The Tribunal has obtained a copy of the Sale Agreement from Helm Trust. From this Agreement and the evidence provided by the parties at the hearing it is clear that Helm Trust acquired (and meant to do so) the business of Lincoln Trust. The Sale Agreement clearly states that the purpose of the Agreement is to procure the transfer of the Client Entities (which has the same meaning as ‘Entities’ used in paragraph 2 above) to Helm Trust. The purpose of a trust company is ‘to administer trusts, companies, fiduciary arrangements and other entities on behalf of its clients’, and this is exactly what Helm Trust bought from Lincoln Trust under the Sale Agreement. The Tribunal notes that it did not buy the liabilities of Lincoln Trust. The Tribunal heard evidence from Helm Trust that it wanted to acquire the skills of the Lincoln Trust employees because it needed them to continue to operate the Entities, and that a decision had been made to look at the ‘Lincoln Trust’ business as it was operated by Helm Trust over time and this is perfectly understandable. The problem with the Regulation of Undertakings licence is a red herring for the purpose of this application. This breach of the Law was not a problem for the employees of Lincoln Trust who carried on providing services to its clients in the normal course of events, whether under the Lincoln Trust or Helm Trust banner. Also the date of 1st January 2009 is not indicative of a break in service for the Lincoln Trust’ employees, it is merely the date that the terms of their new contracts of employment came into force.

Decision

15. Accordingly there can be no doubt that Helm Trust, following the acquisition of Lincoln Trust’s business, carried on the essential activity of that business: that of a trust company. For the purposes of article 58 of the Law, the Tribunal concludes that the business of Lincoln Trust was transferred to Helm Trust by the Sale Agreement and as Ms Rousseau was an employee of Lincoln Trust at the time of the transfer, the transfer of the essential daily business of Lincoln Trust to Helm Trust did not break the continuity of the period of her employment and the starting date of her continuous employment was 1st September 2008.

Jersey Employment Tribunal
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2610-156/09
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Mr David Sharpe
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Hearing on 


20th January 2010

Before:  


Mrs N Santos-Costa, Deputy Chairman
1. The Applicant convened this Interim Hearing in order to identify the commencement date of his employment.

2. The Applicant commenced work with Steven Blandin Haulage on the 1st June 2006.  The Respondent acknowledged that it had acquired the business of Steven Blandin Haulage on the 3rd May 2008 and that the Applicant had continued to work for the Respondent. The Respondent conceded that pursuant to article 58 (2) of the Employment (Jersey) Law 2003 (“the Law”), the Applicant’s period of continuous employment had not been broken by the transfer of the business of Steven Blandin Haulage to it, and it was agreed by the Respondent that the Applicant’s commencement date for continuity of employment purposes was 1st June 2006.

3. The Applicant complained to the Tribunal that he had not received the correct notice due to him under his contract of employment and the Law, and also that he was unfairly dismissed from his employment.

4. The Respondent acknowledged that in the circumstances a sum representing 4 weeks pay at 40 hours a week should have been paid to the Applicant on the termination of his employment and not the 2 weeks pay at 40 hours a week as originally paid.  The Applicant stated that in any event his pay was based on 45 hours work a week.  This was disputed by the Respondent at the hearing.  No evidence was heard on this point.

IT IS HEREBY ORDERED that the Respondent shall forthwith pay to the Applicant the sum of £800.00, being 40 hours pay at £10 per hour in respect of the 2 weeks outstanding notice due to the Applicant under both his contract of employment and the Law.

In addition, the following DIRECTIONS are given which apply to both parties:

1. That the Applicant’s form JET 1 shall be amended to include a claim for an additional 5 hours pay for each of the 4 weeks in the notice period  totalling £200, being 5 hours x £10 per hour x 4 weeks.

2. That the Respondent shall enter a response to this claim with the Tribunal Secretary within 14 days of the date of this Order and Directions.

3. So far as it practicable this claim shall be heard at the same time as the Applicant’s complaint of unfair dismissal.

4. This matter shall proceed to a Tribunal hearing as soon as possible.
Jersey Employment Tribunal
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The Facts

1
Mr Coates was employed at various times by Miss Lamy to work at Miss Lamy’s café on Green Street slip, known as Reefs Café. His employment came to an end in August 2009, and he claims:


a)
He was not provided with a written statement of the terms of his employment, 

as required by Part 2 of the Employment Law.


b)
He was not given annual leave, as required in Part 3 of the Law.


c)
He was not paid the minimum wage as required in Part 4 of the Law.


d)
His employment was terminated without the notice required by Part 6 of the 


Law.


e)
He was unfairly dismissed contrary to Part 7 of the Law.

Written statement 

2
Miss Lamy accepted that she did not provide Mr Coates with a written statement of his 
terms of employment; she did not think that the requirement in the Law applied to 
small businesses like hers. We are surprised that there are still employers who have not 
bothered to familiarize themselves with the Law.


The Tribunal has no power to impose any sanction where there is a failure, as is 
admitted, to obey this part of the Law. We regret that we are powerless in such 
circumstances.

Annual leave 

3
Part 3 of the Law deals with annual leave. There is no time limit within which a claim 
under Part 3 must be made, so we have considered Mr Coates’ claim from the 
commencement of his employment, even though he was in fact employed twice by 
Miss Lamy, with a period of full time employment by another employer between his 
employments by Miss Lamy.


We are satisfied that Mr Coates was not given his annual holiday entitlement or any 
payment in lieu. Indeed, Miss Lamy accepted this, saying that she would have given it 
to him had he asked, and she would have gone further, by allowing him to accumulate 
his holiday entitlement should he want to take a long holiday.


The calculation of Mr Coates’ holiday entitlement has been difficult, because he and 
Miss Lamy differ on what hours he worked and when. We have done our best with the 
information we had and our calculation is as follows:


2007 : 8 days holiday entitlement, for 6 of which Mr Coates would have been paid at 
£200 per week, (working on average 30 hours per week over 6 days = £33.33 per day) 
amounting to £199.98, and for 2 of which he would have been paid £100 per week, 
(working on average 15 hours per week over four days = £25.00 per day) giving £50.00. 
Total £249.98.


2008 : 10 days holiday entitlement, for 6 of which Mr Coates would have been paid at 
£200 per week, amounting to £199.98, and for 4 of which he would have been paid £100 
per week, giving £100. Total £299.98.


2009 : 3 days holiday entitlement for which Mr Coates would have been paid at £200 per 
week, amounting to a Total of £99.99.


We therefore order Miss Lamy to pay to Mr Coates in respect of his holiday pay claim 
the sum of £649.95.

Minimum Wage

4
The first point we make is that we were unable to accept that Mr Coates was paid at a 
rate below the minimum wage at the relevant times. The figures which he provided to 
us on his working hours were not reliable, in that they were at times contradicted by 
his 
own evidence. Further, we regarded as more reliable the evidence on this issue given by 
Miss Lamy, backed up as it was with her account books, which did not record hours 
worked by Mr Coates, but did record amounts paid to him, which corresponded with 
her evidence that he was paid either £100 or £200 per week, depending on various 
circumstances, mainly the time of year.

Even if we had concluded that Mr Coates had been paid at a rate below the minimum 
wage at any time, we believe that we would not have been able to order payment to him 
of the balance.


Part 4 of the Law describes the minimum wage requirements. The scheme of this part of 
the Law is oddly drafted, for it starts by describing the requirement to pay the minimum 
wage and how the rate is to be determined by States Regulations, but then the flow of 
the Law is interrupted by a description of the powers and functions of the Employment 
Forum. The Law then moves on to the duty of employers to keep records, and then, at 
article 26, deals with enforcement of the minimum wage requirement.


Article 26 states that if the remuneration paid to an employee is below the minimum 
wage, the employee “shall be taken to be entitled under his or her contract to be paid 
[the difference]”. But, article 27 states that “an officer acting for the purpose of this Law” 
may serve a notice on the employer requiring the employer to pay the difference, and 
the employer may appeal to the Tribunal against that notice. Further, article 28 provides 
that, if the employer does not comply with the officer’s notice, the officer may, on a 
written request, commence civil proceedings to recover from the employer that 
difference. The officer may also require an employer who has not complied with the 
notice to “pay a financial penalty to the Minister”, and the officer may recover that 
penalty by an action before the court. By article 30, an appeal against a penalty notice 
lies to the Tribunal. Finally, article 35 provides that failure to pay the minimum wage is 
(in the described circumstances) a criminal offence, which means that it is a matter for a 
court, not for this Tribunal.


Despite the words in article 26 which are quoted at the start of the previous paragraph, 
the thrust of the enforcement provisions in the statute appears to us to be to take 
enforcement outside the jurisdiction of the Tribunal. The Tribunal are however aware, 
that the Social Security Compliance team are appointed to fulfil the functions described 
in the Law. 

Notice
5
Miss Lamy agreed that she dismissed Mr Coates. It is clear that he was not given 
notice. He had been employed since the middle of June 2009, when he left his full 
time job in a supermarket, and his employment ended in August 2009.


Part 6, article 56 of the Law gives an entitlement to notice once an employee who 
works for 8 or more hours each week has been in continuous employment 
for 26 
weeks or less. Clearly, Mr Coates had not been in continuous employment with Miss 
Lamy for more than 26 weeks, so he is entitled under article 56 (1)(a) to an award of 
one week’s pay, which is £200, and we accordingly order that Miss Lamy shall pay 
£200 to Mr Coates.

Unfair dismissal

6
As stated in paragraph 5 above, Mr Coates’ second term of continuous employment, 
which ended when he was dismissed in August 2009, commenced in mid June 2009. 
The right under article 61 of the Law not to be unfairly dismissed is only engaged 
once an employee has been continuously employed for not less than 26 weeks (article 
73). Mr Coates had not been continuously employed for 26 weeks, so he had no right 
under article 61. 


We therefore dismiss the claim for unfair dismissal.

Summary
7
In respect of Mr Coates’ entitlement to annual leave (paragraph 3 above), we order 
Miss Lamy to pay to him:


 
£649.95

In respect of the failure to give Mr Coates one week’s notice of dismissal (paragraph 5 
above), we order Miss Lamy to pay to him:
 £200.00

Total to be paid by Miss Lamy to Mr Coates: 
£849.95
We make no other orders.

Jersey Employment Tribunal
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1408-130/09


Applicant: 

Mr Christian Landers
 
Respondent:

Les Amis Incorporated

Case Summary: 
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Ms Lesley L’Enfant – Head of HR & Training (previously Senior 



Manager)

The Facts

1. Mr Landers was employed by the Respondent (‘Les Amis’) as a Support Worker on the 16th July 2007. Mr Landers’ initial role was to assist in the care and support of the residents of the homes owned by Les Amis at its site in St Saviour. The Tribunal heard that Mr Landers performed his work ‘adequately’ but in the Spring of 2009 it became apparent that certain  Les Amis residents did not like him and were in fact very rude to him. The Tribunal were informed that Mr Landers’ supervisor, TS, arranged for Mr Landers to be moved to the Town Project owned by Les Amis where Mr Landers would work with individuals with a high level of independence and who required only a limited level of support. The Tribunal were shown a Supervision Form dated 17th March 2009 completed by TS which included the following paragraph: 

‘I expressed my concern as his line manager that despite his best efforts he was being 
placed in a 
vulnerable position due to the fact that resident attitude towards him 
would not change. There 
had been some improvements since his supervision which were borne out by positive feedback 
from [withheld] BUT still in a ‘no win’ situation and I did not want this to continue. Chris 
commented that he, ‘did not want to work where residents did not like or want him’. 


I proposed a possible solution  - currently a vacancy in the Central Project on 25 hours 
(same as existing post) for a floater between the flats where he would have the 
opportunity to 
work with more independent residents and this in itself would be a new challenge. He would need 
to develop new skills and think of it as a new challenge. He would be managed by JC, 
including 
supervision, arranging induction and relevant training.


I asked Chris if he would like to think about this but he said that there was not need to and he 
would like to move to this post’.
The Tribunal were informed that Mr Landers started at the Town Project on 23rd March 2009. Mr Landers said that JC introduced him to the 8 residents in the town project that he would be responsible for and he was given the personal notes of each resident but was given no other training or induction. Mr Landers said that he was under 6 week supervision with JC. The Tribunal learned that a ‘Supervision’ is a meeting in person or occasionally by telephone, between a support worker and their line manager to discuss the issues, if any, arising out of their daily work. The Tribunal was informed that this is meant to be a supportive, positive meeting and is not meant to take the form of monitoring. The line manager would note details of the discussion on a Supervision form which has sections on personal issues, personnel issues, resident’s issues, policies and a health and safety and competency framework. The form also allows for a supervision action plan to be set following the meeting. Finally, the form provides for a note to be made of any action to be taken by the Project Manager.

2. Mr Landers told the Tribunal that at the beginning of his placement he was wary of bringing up issues with JC, his line manager, because he knew he was finding his feet, and instead used this time to observe the residents whom he was supporting and to try and get to know them. Mr Landers told the Tribunal that he made some mistakes such as assuming he could eat his meals with the residents, which was the case at the St Saviour’s site. However, Mr Landers informed the Tribunal that it became apparent quite quickly that the residents did not like him and he said that he felt they were ‘gossiping’ about him behind his back, compounding ‘a general dislike towards him’. Mr Landers told the Tribunal that he felt very stressed by the situation. On the 1st April 2009 Mr Landers met with his line manager JC for a Supervision meeting and JC’s Supervision note makes no record of Mr Landers concerns although Mr Landers said that he raised them with JC informally and JC said that he would look into them. However in the Supervision record of the 4th May 2009 JC records as follows: [withheld]: Got on well initially, need to set up a meeting with both to explore issues’. There is also this note, ‘[withheld]: Getting on great – met the parents. Discussed hygiene/prompts etc. Will look into having spring clean and remove some of the clutter’. There are other factual notes on the other residents. The Supervision note does not contain a Supervision action plan or an action plan for the Project Manager. The Tribunal were informed that JC went on holiday for a week after holding this Supervision meeting, but that Mr Landers believed that his concerns would be dealt with on JC’s return. In fact TC only returned to work for 3 days before going on leave again and did not speak to Mr Landers about his continued problems with the residents. Mr Blackmore, on behalf of Les Amis, informed the Tribunal that another member of staff, JK, reported concerns to TS about Mr Landers’ method of working on the 7th May 2009. Mr Blackmore said that JC also received complaints directly from the residents. Mr Blackmore told the Tribunal that as these complainants were highly vulnerable members of society it was decided on the 21st  May 2009 to suspend Mr Landers from work (seen by Les Amis as a neutral act) whilst the complaints were investigated. Mr Blackmore told the Tribunal that as he was the General Manager of Les Amis at that time, he anticipated being involved in any disciplinary hearings arising out of the investigation and distanced himself from the proceedings from that point, as did Ms L’Enfant, who was the Senior Manager at Les Amis at that time.

3. The Tribunal learned that Les Amis used the recognised technique of External Self Advocacy to obtain the statements of the 8 residents of the Town Project who had complained about Mr Landers. It was explained that External Self Advocacy is a scheme funded by Mencap which allows vulnerable adults with a learning disability to have a voice in an impartial manner. An independent project manager employed by Les Amis (JS) interviewed the 8 residents between the 16th – 18th June 2009 and in due course their witness statements were prepared and checked and submitted to the investigation. A decision was made that Mr Landers should be invited to a disciplinary hearing so that the written allegations of the Les Amis residents could be put to him and he have a chance to reply to them.

4. During this time Mr Landers was on suspension for 2 months on full pay. Mr Landers was informed in person and by letter that he was suspended ‘pending an investigation into allegations in relation to bullying and harassment, abuse, breaches of internal control and improper conduct or unethical behaviour’. No details of these allegations were provided in the letter or at a meeting held on the same day at which Mr Landers was informed of his suspension. Mr Landers was informed that the allegations were ‘serious’ and that, ‘formal action may be taken against you and this may lead to a disciplinary penalty or dismissal for gross misconduct’.

5. On the 10th July 2009, Mr Landers was invited by Les Amis to attend a disciplinary meeting on the 17th July 2009 before Mr Blackmore. Mr Landers was given the opportunity to appoint a representative at the meeting but he was unable to find a work colleague willing to take on this task. JS presented the evidence acquired by Les Amis at the meeting. Mr Landers informed the Tribunal that he had no complaints about the conduct of the disciplinary meeting which he said Mr Blackmore conducted in a fair manner. However Mr Landers did complain to the Tribunal that he felt his responses were not listened to or taken seriously. Mr Landers considered that if he was the type of person that Les Amis portrayed at the disciplinary hearing, in his opinion, it would have been picked up much earlier in his employment. Mr Landers also complained to the Tribunal that Les Amis brought up at the disciplinary hearing an incident which had occurred whilst he was working at the St Saviour’s project concerning his speaking inappropriately about a resident, which was dealt with informally by his line manager –TS, as evidenced by the Supervision notes of the 17th February 2009 and 19th February 2009 which were produced to the Tribunal. Mr Landers said that he thought it was unfair to make an issue about this matter at the disciplinary hearing when no formal action had been taken at the time. Mr Landers also said that in relation to one of the incidents he was charged with, he had been following the instructions of JC, his line manager, to ask the tenants to tidy up their flat (and this was evidenced by the Supervision note of the 4th May 2009 referred to in paragraph 2 above). However, no evidence was heard from JC on this point, or from TS his previous line manager. Mr Blackmore told the Tribunal that Mr Landers should have arranged for JC and TS to be present at the disciplinary and Appeal hearing if Mr Landers considered their evidence important and the Tribunal should bear in mind the third hand nature of their ’evidence’ as presented by Mr Landers. Mr Landers told the Tribunal that he had in his opinion a perfectly reasonable response or explanation to each allegation against him but Mr Blackmore seemed to take no interest in what he had to say. Mr Landers also told the Tribunal that he had brought up at the disciplinary hearing the fact that as the Town Project residents socialised together, they also gossiped and this was known to Les Amis, but that Mr Blackmore did not take this into consideration. Mr Landers expressed concern over the amount of time it had taken to interview the residents (over a month after his suspension) and that he had not had an opportunity to speak to them too. Mr Blackmore responded that from his experience gained from a long career in mental health he thought it ‘virtually impossible’ for a mentally challenged person to make up a story and then sustain it over a number of months. In fact he said, people with these problems tend to have a poor memory and the fact that a recollection stays the same over a long period of time is an indication that it is probably true. Both parties acknowledged that in an organisation such as Les Amis there is an ethos that a complaint of a resident will be taken seriously and an investigation will follow. At the disciplinary hearing Mr Landers also expressed frustration that he had inherited problems when he took over his post (for example, a long held request for a female care worker by a particular resident), and he was made responsible for that failing in the disciplinary hearing. Mr Blackmore said that Mr Landers should have used the ‘Reporting Concerns’ procedure to deal with these issues when they were not resolved by JC, but Mr Landers replied that he believed JC had the matter in hand following their meeting on 4th May 2009 and everything would be resolved in due course; unfortunately JC was largely absent in the weeks leading up to Mr Landers’ suspension and it now transpired that nothing had been actioned by JC at all. Mr Landers expressed concern that this factor was not taken into account fully by Les Amis during the disciplinary hearing.

6. Following the end of the meeting Mr Blackmore told the Tribunal that he considered the evidence he had heard at the hearing. In addition Mr Blackmore said he used knowledge he had acquired previously about Mr Lander’s work at Les Amis including his performance at training sessions and in small group work and at the team development days. Mr Blackmore said that he used Mr Landers Supervision notes as a guide to his past performance but did not allow them to influence his decision. Mr Blackmore admitted that he did not know Mr Landers personally and did not ‘acquaint’ himself with the person before making his decision. Furthermore, Mr Blackmore agreed that he did not ask Mr Landers’ if there were any special circumstances in his life at this time which were relevant to his behaviour and he did not consider his previous behaviour at work before these complaints arose. Mr Blackmore also said that he did not look at Mr Landers’ personnel file when reaching his decisions. Mr Blackmore said that he made his decision that Mr Landers was guilty of gross misconduct based on the areas listed in paragraph 4 above, ‘on the balance of probabilities’ that such complaints were true and well founded.

7. Mr Blackmore confirmed that he decided to dismiss Mr Landers for gross misconduct because he believed, on advice from his HR department, that Mr Landers had breached five of the examples of gross misconduct listed in the Les Amis disciplinary policy (as described in paragraph 4 above), and that taken together, these incidents caused detriment to the organisation and amounted to gross misconduct.

8. Mr Landers was informed of the decision to dismiss him without notice for misconduct by a letter dated 17th July 2009, and of his right to appeal that decision which Mr Landers exercised the next day.

9. Mr Landers’ appeal against his dismissal was heard by Ms L’Enfant on 20th August 2009. Mr Landers confirmed to the Tribunal that he had no complaint about the manner in which Ms L’Enfant conducted the hearing. Mr Landers wrote a long letter setting out the grounds of his appeal which were again investigated by JS. Mr Landers was, by his own choice, not represented at the meeting. JS represented Les Amis at the hearing. It is apparent to the Tribunal from the minutes of the appeal meeting that Mr Landers’ concerns were addressed by Ms L’Enfant. The Tribunal notes that JS responded to Mr Landers’ query as to why JC was not present at his disciplinary hearing by stating that, ‘It was not appropriate for JC to be present as the issues raised at that time had not been related to JC and you had not requested that JC be present either’. Mr Landers responded that, ‘I did at the initial meeting… he knew what the score was….’. Mr Landers also expressed concern that his supervisor, JC, was away between 7th and 14th May, and the 18th and 19th May 2009, and he was suspended on the 21st May 2009, but no one seemed concerned about these dates and he was not asked to respond to 2 months later and only at the disciplinary hearing. The Tribunal notes that JS also stated as follows: ‘You have raised lots of comments implying that all of the residents are lying about you. There is no way of verifying this and no investigation has taken place in this regard’. At the end of the hearing Ms L’Enfant considered all of the evidence she had heard and decided to uphold the decision to dismiss Mr Landers.

10. The Tribunal were given witness statements from Amanda May, the HR policy principal responsible for the disciplinary process and also from JS. The Tribunal notes that Miss May’s statement contains a statement as follows:


‘Allegations in relation to bullying and harassment, abuse, breaches of internal control and 
improper or unethical behaviour were being made by staff and residents. Due to previous 
allegations of this nature against Christian Landers in another project, it was decided that an 
investigation to gather facts would take place…’

11. The Tribunal notes that in the witness statement of JS, who was responsible on Miss May’s instructions, to undertake an investigation into the complaints against Mr Landers, that she says, ‘I interviewed 8 people initially, 2 at a time to allow each person the opportunity to raise any concerns they had, Amanda May, HR took minutes at each of these meetings. I was instructed by Amanda May, HR, not to interview Christian Landers’.
12. The Tribunal also notes that Les Amis has up to date policies (all dated January to March 2009) on disciplinary and grievance issues, bullying and harassment, capability and reporting concerns, all of which were given to Mr Landers. It appears that the disciplinary and appeal procedures were operated in accordance with these policies.

13. The Tribunal notes that the letters from Les Amis to Mr Landers informing him of his suspension (dated 21st May 2009), inviting him to a disciplinary hearing (dated 10th July 2009) and informing him of the outcome of the disciplinary hearing (dated 17th July 2009) all contain the same reference and manner of expression of the allegations or findings of misconduct, as follows, ‘Bullying and harassment, abuse, breaches of internal control and improper conduct or unethical behaviour’. None of the letters or any of the documents accompanying the letter inviting Mr Landers to the disciplinary meeting give any details or information about the alleged misconduct or poor performance.

14. Mr Landers lodged a complaint with the Employment Tribunal that he had been unfairly dismissed contrary to his right contained in article 61 of the Employment (Jersey) Law 2003 (‘the Law’) and that he should have received notice pay in accordance with the provisions of article 56 of the Law.

The Law

15. Article 61 of the Law states that an employee shall have the right not to be unfairly dismissed by his or her employer.

16. Article 64 of the Law sets out the manner in which a dismissal will be judged to be fair or unfair. It provides as follows;

(1)     In determining for the purposes of this Part whether the dismissal of an 
employee is fair or unfair, it shall be for the employer to show –

(a)    
 the reason (or, if more than one, the principal reason) for the dismissal; and

(b)   
 that it is either a reason falling within paragraph (2) or some other substantial reason of a kind 
such as to justify the dismissal of an employee holding the position which the employee held.

(2)     A reason shall fall within this paragraph if it –


(a)     
relates to the capability or qualifications of the employee for performing work of the 


kind which he was employed by the employer to do;


(b)    
relates to the conduct of the employee;


(c)    
 is that the employee was redundant; or


(d)    
 is that the employee could not continue to work in the position which he held without 

contravention, (either on his part or on that of his employer) of a duty or restriction 


imposed by or under an enactment.

(3)     Not applicable in this case 

 (4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the 
question whether the dismissal is fair or unfair (having regard to the reason shown by the 
employer) shall –


(a)     depend on whether in the circumstances (including the size and 
administrative resources of 

the employer’s undertaking) the employer acted reasonably or unreasonably in treating it 

as a sufficient reason for dismissing the employee; and


(b)     be determined in accordance with equity and the substantial merits of the case.

(5)     Not applicable in this case
17. In this case Les Amis dismissed Mr Landers because of his gross misconduct. In accordance with article 64 of the Law, if Les Amis can show that it reasonably believed that Mr Landers committed serious misconduct then Mr Landers’ dismissal can be seen as potentially fair. However, whether this dismissal is, in fact fair or unfair will turn on whether the Tribunal has considered that Les Amis acted reasonably in the circumstances (which includes the size and administration resources of the employer’s undertaking) in treating such misconduct ‘as sufficient reason for dismissing’ Mr Landers. The matter has to be determined by the Tribunal ‘in accordance with equity and the substantial merits of the case’; in other words, each case is looked at on its own particular facts.

18. The English case of British Home Stores v Burchell [1980] ICR 303, EAT, which has been used by the Jersey Employment Tribunal, in past ‘conduct’ dismissal  cases, established the following three limb test. In coming to its decision on whether a dismissal for misconduct is fair or unfair, an Employment Tribunal, must consider:

(i) 
Whether the employer genuinely believed that the employee was guilty 
of misconduct when it dismissed him; and

(ii)  
If so, were there reasonable grounds for that belief; and

(iii) 
Did the employer carry out as much investigation into the matter as was 
reasonable in all the circumstances before dismissing the employee?

19.  It has been further established by English case law, again previously applied by the Jersey Employment Tribunal, that an Employment Tribunal must not substitute its own view for that of the employer. The correct test is not whether a reasonable employer would have dismissed the employee as opposed to imposing a lesser penalty, but whether dismissal fell within the range of reasonable responses of a reasonable employer in all the circumstances. This test applies to each of the three limbs of the Burchell guidelines noted above. Thus the test applies not only in determining whether it was procedurally or substantially fair or unfair for an employer to dismiss an employee but also in determining whether investigations carried out by the employer were reasonable in all the circumstances. See: Midland Bank v Madden [2002] 2 All ER 741; Post Office v Foley [2000} 1 CR 1283 CA; Iceland Frozen Foods Limited v Janes [1983] 1CR 17 EAT; Sainsbury (J) Ltd v Kitt [2003] 1CR 111, CA.

20. There is a difference between gross misconduct and misconduct generally. Gross misconduct is an old common law expression which refers to conduct so serious that it justifies instant dismissal without notice. Misconduct can also justify dismissal even though it is not gross misconduct. The Tribunal has considered the law which has evolved concerning the employer’s right to dismiss for a single act of gross misconduct where a rule of the employers explicitly states that breach will or may lead to dismissal. In Meyer Dunnock International Limited v Rogers [1978] IRLR 167, Phillips J said as follows;…’if employers wish to have a rule that employees engaged in what could properly and sensibly be called fighting are going to be summarily dismissed, as far as we can see there is no reason why they should not have a rule, provided – and this is important – that it is plainly adopted, that it is plainly and clearly set out, and that great publicity is given to it so that every employee knows beyond any doubt that if he gets involved in fighting in that sense he will be dismissed. However it is still necessary for the implementation of a rule to be reasonable in all the circumstances for the dismissal to be fair’.

21. The Tribunal is also aware that it must not substitute its decision for that of the employer; Sainsbury’s Supermarkets Ltd v Kitt [2003] IRLR 23. The test remains, were the employer’s actions within the ‘range of reasonable responses’ of a reasonable employer.

22. The Tribunal has borne in mind these legal principles in reaching its decision.

The Tribunal’s decision

Unfair Dismissal

23. The Tribunal have first considered Mr Blackmore’s decision to dismiss Mr Landers for gross misconduct.  The Burchell guidelines (see paragraph 18 above) provide that firstly the employer must believe that the employee is guilty of the misconduct at the time of dismissal.  The Tribunal received direct evidence from both Mr Blackmore and Miss L’Enfant that at the conclusion of the disciplinary and appeal hearings respectively that they each considered the evidence before them and decided on ‘the balance of probabilities’ that Mr Landers had committed the acts of misconduct listed in paragraph 13 above.  Accordingly, the Tribunal is in no doubt that Les Amis believed that Mr Landers was guilty of misconduct at the time of his dismissal.

24. The second Burchell guideline is that the employer should have in its mind reasonable grounds upon which to sustain that belief.  The Tribunal has struggled with this part of the case in particular because of the nature of the investigation carried out by Les Amis into Mr Landers’, at that time, alleged misconduct.  The third Burchell guideline is that the employer should carry out as much investigation into the matter as is reasonable in all the circumstances.  In this particular case these two areas overlap so the Tribunal will deal with them together.

25. From the evidence heard it is apparent that Les Amis has set a low level of unacceptable employee behaviour towards residents which will be treated as constituting gross misconduct and thus summary dismissal.  This is in the opinion of the Tribunal to be expected given the vulnerable nature of the Les Amis residents and is entirely appropriate in the circumstances.  However, this must be counterbalanced by a corresponding increase in the standard of enquiry and evidence in order to ensure that fairness is maintained not only in the investigation into Mr Landers’ conduct and also in the standard of evidence produced at the disciplinary hearing.
26. An investigation process should enable an employer to discover relevant facts in the case and therefore assist the employer in reaching an informed decision as to whether the alleged wrongdoing has been committed by the employee.  Further, the employee should be able to respond to the allegations made against him and be allowed to put forward mitigating or extenuating circumstances to his behaviour.  However, in this case the Tribunal saw evidence that the Les Amis HR principal specifically told the investigating officer not to interview Mr Landers.  Further, there is no evidence that either JC, Mr Landers’ line manager at the time of his suspension, or TS, his line manager when he worked at the St Saviour’s project, were interviewed.  Accordingly, the evidence of important witnesses to the alleged misconduct was not obtained.  This evidence was particularly important considering the obvious conflict on the facts of the alleged misconduct.

27. The Tribunal also learned from Mr Blackmore that in care work, no formal staff appraisals are conducted and instead management rely upon the Supervision notes to form an impression of the standard of work, progress and suitability of an employee to the work.  The Tribunal was informed that Supervision notes are not used as a means of monitoring staff; they are meant to be supportive of a staff member’s work and provide a source of information about a person’s work on an ongoing basis.  The Tribunal noted that the member of staff chooses the regularity of the supervision meetings.  It was apparent to the Tribunal that there is little consistency in the quality of these notes and the content and detail contained therein depends entirely upon the writer.  The Tribunal notes that the employee signs the supervision notes on completion but is sceptical whether a junior member of staff would insist that more information be put on the form or that targets be set by the supervisor.

28. Mr Blackmore told the Tribunal that he did not know Mr Landers personally but that he had come across him at training days and team development days and had formed an impression of Mr Landers that he was an “adequate” employee.   In addition, Mr Blackmore confirmed that he had not looked at Mr Landers’ personnel file.  Mr Blackmore told the Tribunal that he formed an impression of Mr Landers’ work from the Supervision forms submitted during his employment and the written statements of the 8 residents who had complained about him.

29. The Tribunal can see from the minutes of the Disciplinary hearing that Mr Landers was informed at the disciplinary meeting for the first time of the exact nature and extent of the allegations made against him and only at that point given an opportunity to respond to them.  However, up until Mr Landers went into the disciplinary meeting he had no idea of the exact nature and extent of the allegations against him.  From the suspension meeting minutes it is clear that Mr Landers thought the matter was to do with a telephone call he had had with one of the residents – and this was neither confirmed nor denied by Mr Blackmore at the time.  In fact the allegations were much wider, but until Mr Landers went into the disciplinary meeting, he knew nothing about them.  The Tribunal notes that Mr Landers was not given an opportunity to adjourn the hearing to collect his thoughts on these allegations and the minutes reflect that Mr Landers did not feel ‘fresh’ in his recollection of these incidents. Accordingly, Mr Landers’ response to the allegations, when they were finally put to him, was in a highly stressed and emotive environment.  It is to this response that Mr Blackmore based his decision to dismiss Mr Landers.  Mr Blackmore also did not seek an extenuating explanation or any mitigation from Mr Landers regarding the allegations.

30. For the reasons stated above, the Tribunal do not believe that Mr Blackmore acquainted himself fully with the facts behind these allegations and did not have reasonable grounds for believing that Mr Landers was guilty of misconduct. Furthermore, Les Amis had certainly not carried out as much investigation into the matter as was reasonable in the circumstances before dismissing him.

31. The Tribunal has also considered whether Mr Blackmore’s decision to dismiss Mr Landers was reasonable in all the circumstances.  The Tribunal has asked itself whether this employer, acting reasonably and fairly in the circumstances, could properly have accepted the facts and opinions which it did.

32. As stated above, the Tribunal finds that the investigation carried out into Mr Landers’ behaviour was inadequate because the employer failed to interview two important witnesses, and Mr Landers himself before the hearing.  Accordingly important potential evidence was omitted from the investigation report.  If suspension from work is said, as in this case, to be a neutral act, then the investigation that follows must be open and fair too.  A Disciplinary hearing does not always follow from a suspension from work.  The Tribunal is concerned that Mr Landers did not know the exact nature of the allegations about him until the disciplinary hearing started.  It is fair to inform the employee of this information in advance in order that he can prepare his case in defence.  Mr Landers had to respond without preparation.  The Tribunal believes that Les Amis continued to investigate the allegations about Mr Landers at his disciplinary hearing when he was asked to respond to them.  This caused a blurring of the two functions of an investigation and disciplinary meeting.  The Tribunal learned that Les Amis has a staff of 160 looking after 78 permanent residents.  Accordingly, it is a large employer by Jersey standards.  It also has an established management system and experienced H R Department.  The Tribunal is surprised that the Les Amis HR Team did not manage the disciplinary meeting by asking Mr Landers if he wanted any witnesses present at his disciplinary hearing in order for Les Amis as their employer to facilitate their presence.  The Tribunal would also expect the HR Department to have prompted Mr Blackmore to ask Mr Landers if he had any mitigation that he wanted to offer or any other points of evidence or enquiry to assist his case.  Unfortunately none of this happened: the Les Amis HR team were firmly behind the management and it is not surprising that Mr Landers felt that the decision had been made in advance of his presence at the hearing.

33. The Tribunal accepts that in these exceptional circumstances it was not possible for the 8 Les Amis residents who provided witness statements to be present at the hearing and available for cross-examination.  However, it is reasonable to expect Les Amis to have anticipated this difficulty, and Mr Landers could have perhaps been asked by Les Amis to provide a few written questions to the witnesses to be put to them under the advocacy scheme, if deemed appropriate. This inability to cross examine the evidence against Mr Landers further highlights the importance of obtaining the evidence of Mr Landers’ previous line managers and considering their contribution to the case.  It was unfair and therefore unreasonable not to have these people present at the hearings.

Conclusion

34. The Tribunal is conscious of the valuable work that Les Amis undertakes in our society and it completely supports Les Amis’ stance that its residents and their interests must be protected at all times.  This is acknowledged by the Les Amis workforce and must provide great comfort to its residents and the persons who  place them into Les Amis’ care and protection.  There is no doubt that it was a reasonable response by Les Amis to suspend Mr Landers immediately upon complaints about his work being received so that the circumstances of those complaints could be investigated.  However, Les Amis appears on the evidence to have conducted a one-sided investigation into the matter.  It was not fair to tell Mr Landers of the exact nature of the allegations against him only at the disciplinary hearing.  It was also not fair that no adjournment of the hearing was offered to allow Mr Landers to prepare his case.  It is surprising that Mr Landers’ line managers were not interviewed or called as witnesses at the disciplinary hearing, and Les Amis did not ask him if he wanted them to attend.  The Tribunal is concerned that a point of behaviour which was dealt with by Mr Landers’ line manager in the Supervision notes and not as a separate disciplinary matter should be used against him at the disciplinary meeting and without warning or the presence of TS to add context to the incident.  It was wrong of Mr Blackmore not to ask if there was any mitigation or other information that Mr Landers might like to offer him.  The absence of this request does look as if Mr Blackmore did not intend to change his mind.   The Tribunal notes that no record of Mr Landers as an employee was introduced and no apparent thought was given as to why Mr Landers’ should suddenly behave in this manner after failing to cause concern in his previous posts.  Mr Blackmore told the Tribunal that in his opinion, these incidents individually did not amount to gross misconduct; this occurred only when they were taken together.  Also, no evidence was heard from Les Amis that it had considered the career implications for Mr Landers by dismissing him for gross misconduct as opposed to dismissal with notice.  Les Amis has the right and the duty to put the interests of its residents first but it also has a responsibility to act as a fair employer.  It is apparent to the Tribunal that when making the decision to dismiss “on the balance of probabilities”, Mr Landers’ interests were not considered in this balance at all: Les Amis simply did not want him to work for them anymore.  The Tribunal notes that Les Amis is a large organisation with a full management team and vast experience of employing people.  The Tribunal accepts Mr Blackmore’s assertion that ‘you can either do this job or not’, and agrees that it was probable that there would be a parting of the ways for Mr Landers and Les Amis, but there are certain essential standards of fairness in disciplining employees and the Tribunal finds that Les Amis simply did not act fairly in its treatment of Mr Landers during his disciplinary process. The Tribunal is concerned that Mr Blackmore did not obtain all the relevant information required in order to dismiss Mr Landers for gross misconduct and that Mr Landers was not given a fair hearing.  For these reasons the Tribunal finds that the decision to dismiss Mr Landers for gross misconduct was outside the band of reasonable responses of a reasonable employer in the circumstances of this case, and that Mr Landers was unfairly dismissed.
Award

35. In accordance with article 77 of the Law, the Tribunal hereby makes the following award of compensation to Mr Landers in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005 (“ the Awards Order”):

35.1   Mr Landers worked for Les Amis for 2 years and 1 day.  In accordance with the 
schedule contained in the Awards Order, Mr Landers is entitled to receive a sum equal 
to 12 week’s pay by way of compensation.

35.2    The Tribunal do not have exact figures regarding the amount of Mr Landers’   

pay despite asking the Respondent to supply this information.  However, the 

Tribunal has deduced the following information from the papers delivered to 

it for the hearing.  In the event that a party believes these figures are incorrect, 

a written representation must be supplied by such party to the Tribunal 


Secretary within 1 week of the date of this award, with a note of the new 


figures and the reason for relying upon them for the Tribunal’s consideration.

35.3   By Mr Landers’ contract of employment dated 2nd August 2007 the Tribunal can see that 
Mr Landers was required to work for 25 hours a week. By the terms of a handwritten 
note, on Mr Landers’ pay slip dated 29th December 2009, the Tribunal can see that Mr 
Landers earned £11.44 gross per hour at the date of his dismissal.

35.4   Therefore:



25 hours x £11.44 = £286.00 per week.


£286.00 x 12 weeks = £3,432.00
35.5   The Tribunal hereby awards the sum of £3,432.00 to Mr Landers by way of 

compensation for his unfair dismissal.

36.
Claim for Notice Pay


Mr Landers has also asked the Tribunal to consider whether he is due a notice 
payment with regard to his dismissal.  The Tribunal has found that Mr Landers 
was unfairly dismissed for gross misconduct.  If the Tribunal made an award of 
unpaid notice to Mr Landers in this case, it would be substituting its view of how Mr 
Landers should have been dealt with by his employer, which is not permissible 
under the Law.  Accordingly, Mr Landers’ complaint that he did not receive any 
notice pay on termination of his employment is hereby dismissed.

Tribunal Note:

For brevity the Tribunal has omitted the details of the allegations made against Mr Landers by Les Amis. However the term ‘Bullying and Harassment’ used against Mr Landers by his former employer should be interpreted by readers of this document by the standards required in the care of vulnerable adults (as reflected by the contents of paragraph 25 of the Award) and not by the standards used by the wider community.
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1
Mr Azevedo was employed by the Respondent from September 2007 to June 2009. He was a good employee until Christmas 2008, but thereafter, according to Mr Smith, his attendance and performance declined.  I accept this to be true, not only on the basis of what Mr Smith said, but also because Mr Azevedo accepted that Mr Smith spoke to him about this.


The employment ended on 24th January 2009, but the versions given by Mr Azevedo and Mr Smith of what happened that day greatly differ.

2
According to Mr Azevedo, on 24th he was set to work removing paint with a blowtorch; he called for somebody to help him and that person accidentally burned Mr Azevedo’s right forearm with a blowtorch. Mr Azevedo says that he told his colleague that he was in pain and needed treatment, and asked him to call Mr Smith to inform him. He went to the pharmacy where he was provided with a spray-on treatment which partially relieved the pain. About 45 minutes later he returned to the site, showed the burn to his Mr Smith, who by then had returned, and told him that he, was going to the doctor, to which Mr Smith replied, “whatever’.


Mr Azevedo said that later that day he tried to call Mr Smith a couple of times, to tell him he would return to work the next day, but without success; later Mr Smith called him and said that he was no longer employed, gave no reason, and wished him the best of luck in his next job.


Later that day, as I understood Mr Azevedo’s evidence, he went to Mr Smith’s house and saw him as he was in the street near his house; he showed him his burn.

3
Mr Smith said that Mr Azevedo was late for work that day; he saw him arrive just as he was leaving the site, and he set him to work removing paint with a blowtorch. The other employee on site was Alan Harvey. About 15 minutes later, Mr Harvey called him to say that Mr Azevedo had walked off the site, saying he would return to work tomorrow, but saying nothing about having been burned.


Half an hour later, Mr Harvey called again to say that Mr Azevedo had returned and told him he, Mr Harvey, had burned him and he had been for treatment. Mr Smith told Mr Harvey to instruct Mr Azevedo to leave


Mr Smith denied that he saw Mr Azevedo again until some days later when they met in a pub so that Mr Azevedo could be paid.

4
There were no witnesses before me other than Mr Azevedo and Mr Smith. I explained to Mr Smith that it would help me if he called Mr Harvey, who was still working for him, and I offered to adjourn so he could be called, but this offer was not accepted.

5
On the balance of probabilities, I am satisfied that Mr Azevedo was burned. His evidence on this was credible, and on Mr Smith’s evidence Mr Azevedo did tell Mr Harvey that he had been burned, when he returned to the site (although Mr Smith did say that Mr Harvey denied having burned Mr Azevedo). If Mr Azevedo had made up the story about being burned, I find it very odd that Mr Harvey should tell Mr Smith that Mr Azevedo had told him, Mr Harvey, of the burn. What Mr Harvey told Mr Smith is some corroboration of Mr Azevedo’s version. 


This finding suggests to me that, where the evidence of the two witnesses differs, that of Mr Azevedo is likely to be more reliable.

6
Mr Azevedo claims that he was unfairly dismissed, when he was told to leave work. Having accepted the evidence of Mr Azevedo that he was burned, the question I have to ask is whether it was fair for Mr Smith to summarily dismiss him, without allowing him the chance to explain why he left the site and without any written warning. I have no hesitation in finding that it was unfair. This employee left his work because he had been injured, and the very minimum that should have been done was for Mr Smith to meet Mr Azevedo and determine whether the injury justified him leaving work. Not only did Mr Smith not follow a fair procedure to determine whether or not it was appropriate to dismiss Mr Azevedo, but on the evidence I have heard, I am not satisfied that it was within the bounds of what was reasonable for Mr Smith to summarily dismiss Mr Azevedo because he left work for one day to have a burn treated.


I hold that Mr Azevedo was unfairly dismissed. He had been employed by the Respondent for between one and two years, so he is entitled to compensation of eight weeks pay. Therefore, I order the Respondent to pay to Mr Azevedo the sum of £3,680.00, calculated as follows:





8 wks x £460.00 = £3,680.00.

7
As I have stated, Mr Azevedo was immediately dismissed, with no notice or payment instead of notice. Under article 56 of the law, he was entitled to two weeks notice, so I order the Respondent to pay to Mr Smith 2 wks x £460.00 = £920.00.

8
Mr Azevedo claims holiday pay, but I was not given sufficient information for me to make a precise calculation. Mr Smith accepted that he may have owed a few days holiday pay. Mr Azevedo was paid £460.00 each week, so I order that the Respondent pay to Mr Azevedo £100.00 in respect of unpaid holiday pay.

9
Mr Smith admitted on behalf of the Respondent that Mr Azevedo was not provided with written particulars of his employment, which is to say a written contract. Article 9 of the Law provides that this is an offence, but it is not within the jurisdiction of this Tribunal to do anything about it.

10
In conclusion, the Respondent is ordered to pay to Mr Azevedo £4,700.00.
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The Facts

1. The facts of this case are as follows. Miss Jeanne was employed as a trainee Trust and Company Administrator by the Respondent (‘Zenith’) on the 3rd January 2006. The Tribunal heard evidence from Zenith that for the first 18 months of her employment, Miss Jeanne made good progress in her training and Zenith were pleased with her work. However after this time the Tribunal learned Miss Jeanne’s attitude changed towards her work and she began to make mistakes and take many days off work on sick leave, both certified and not. The Tribunal learned that in 2007 Miss Jeanne took a total of 16.5 days in sick leave and special leave and only 4 of these days were certified by a doctor as sick leave. In 2008, Miss Jeanne took 22.5 days as sick leave and special leave and none of those days were certified as sick leave. In 2009, in the six months to her dismissal, Miss Jeanne took 18 days as sick leave and special leave, again with only 4 of those days being certified as sick leave. The Tribunal also learned that Miss Jeanne was given 8 days study leave in 2008 and 7 days in 2009 up until her date of dismissal, and took various different examinations (some more than once) during this period but managed only 2 exam passes. The Tribunal heard that Zenith considered this a very poor showing especially in relation to the success of other employees. Zenith suggested that Miss Jeanne may have felt disgruntled when another employee joined her section (Maria Ozard), who had more experience in trust work and was thus more senior to Miss Jeanne, which caused Miss Jeanne to be relegated to a more junior role. However the Tribunal notes that this issue was not dealt with directly with Zenith so no definite answer is available. It was clear from the evidence of both parties that Miss Jeanne did not get along with her section manager, Mr Ben Hampton, during this time and both Miss Jeanne and Mr Ben Hampton were individually discussing their problems about each other with the person in charge of HR, Mrs Julie Stammers. The Tribunal learned that Mrs Stammers had no HR training or background, although she had been on a few JACS courses, and that she had fallen into the HR role and enjoyed the work. The Tribunal learned that towards the end of 2008 Mrs Stammers was appointed to the Board as the Client Services Director although she continued to have a special responsibility for HR. Mrs Stammers told the Tribunal that her style of HR was to allow the employees to talk over their problems with her (which she found often helped) and then to return to work and work through their problems. In particular with junior managers such as Mr Hampton, Mrs Stammers would counsel that he manage the problem, keep providing training to the employee as required and keep on communicating with his staff. It was clear to the Tribunal that Mrs Stammers did not get involved in settling the difficulties between Miss Jeanne and Mr Hampton. The Tribunal learned that on the 1st July 2009, Miss Parker joined Zenith and that she was from an HR trained background although she took on other roles for Zenith too.

2. The Tribunal heard evidence that on the 12th March 2009, Miss Jeanne was called to a boardroom by her manager, Ben Hampton, for an ‘informal meeting’. Miss Jeanne confirmed to the Tribunal that she knew this meant it was part of the disciplinary process. At that meeting Miss Jeanne said that Mr Hampton told her that he had been asked by Mr Sampson the Managing Director, to issue her with an ’informal verbal warning’ about her absences, some entries on her Facebook page containing references to her work, her apparent lack of respect for Mr Hampton and certain errors at work that she had made. Her lack of progress with her examinations was also discussed. Miss Jeanne said that she was told that she would be sacked if she continued to fail her exams but this was entirely disputed by Mr Hampton. By all accounts it seems that a full and frank discussion of these issues was held by Mr Hampton and Miss Jeanne and afterwards Mr Hampton produced a memo of the points they had discussed, which Miss Jeanne signed as accurate. Mr Hampton’s memo ended with these words:

‘BH stated that HJ would now be given a three month period until the end of the firm’s financial year in which to visibly ‘raise her game’ and show her commitment to Zenith. Should HJ decide not to do so, or fail to demonstrate sufficient improvement, the board would have to consider its options at the end of the period. This meeting is to be deemed a verbal warning to HJ. 

HJ confirmed her desire to succeed at Zenith and resolved to improve in all the areas mentioned above. She apologised for ‘letting down BH’.’. 

In due course Miss Jeanne wrote a letter to Mr Hampton acknowledging her behaviour and promising ‘that within a week you will start to see a vast improvement’. This letter was shown to the Tribunal.

3. The Tribunal learned that this meeting was held during Mrs Stammers’ prolonged absence from work due to ill health. On her return to work Mrs Stammers expressed concern that this meeting was not held in accordance with the disciplinary policy contained in the staff handbook. In particular Mrs Stammers was worried that Miss Jeanne had not been warned of the disciplinary nature of the meeting in advance and that she had not been advised of her right to have a representative at the meeting. Mrs Stammers told the Tribunal that Mr Hampton admitted that he had not read the Staff Handbook before the meeting, although the Tribunal notes that it does not contain an obligation to warn an employee of a disciplinary meeting. It appears that although Mrs Stammers expressed her concerns about this matter to Mr Hampton and Mr Sampson, no remedial action was taken by Zenith regarding this matter.

4. Mr Hampton gave evidence that matters improved with Miss Jeanne’s work for about a week and then it reverted to the usual standard punctuated with periods of absence due to sickness. The Tribunal heard evidence from Zenith that this sick leave was highly disruptive to their business because it inconvenienced other staff members who had to cover for Miss Jeanne’s absence and also affected the continuity of her client facing work. In addition other members of staff had become dispirited by Miss Jeanne’s constant absence without sanction. The Tribunal learned that Mrs Stammers conducted ‘back to work’ interviews with Miss Jeanne to some extent but no proper management plan concerning her erratic attendance was put into place.

5. Mr Sampson told the Tribunal that he became aware of the problems with Miss Jeanne’s work from both Mrs Stammers and Mr Hampton, and on 2 occasions checked her work book directly before it was ‘filtered’ through her line manager, Mr Hampton, to a director for signature. Mr Sampson said he was displeased with the standard of Miss Jeanne’s work which contained basic errors. Mr Sampson instructed Mr Hampton to prepare a note for him reviewing the problems with Miss Jeanne’s work which he wanted to discuss with his fellow directors. Mr Hampton prepared this memo on the 19th June 2009, and it covered the previous 6 months, concerning such matters as Miss Jeanne’s apparent lack of respect for Mr Hampton, failure to attend to her work properly and insubordination. This note was presented to Mr Sampson but not shown or discussed with Miss Jeanne. It was eventually put on her personal file.

6. The Tribunal learned that it was Zenith’s practice to conduct staff appraisals during June, before the financial year end, so salary reviews could be made. Miss Jeanne was on holiday between 15th June and 30th June 2009 and on her return to work was signed off for 4 days because she displayed the signs of swine flu. On her return to work on the 6th July 2009, Mrs Stammers mentioned to Miss Jeanne the necessity to attend to her appraisal as soon as possible. The Tribunal heard evidence that Miss Jeanne was ‘looking forward’ to receiving her staff appraisal, however Mrs Stammers knew it would in fact be more difficult as Mr Hampton had put in a negative report on her work and conduct. The Tribunal learned that staff appraisals were always conducted by Mr Sampson as Managing Director (or another director if more appropriate) and Mrs Stammers. The Tribunal were informed that Zenith took the unusual decision not to have line managers present at staff appraisals even though their reports on the members of staff were discussed. Eventually Mrs Stammers found time in Mr Sampson’s diary for Miss Jeanne’s appraisal to be held at 4.00pm on the 9th July 2009. In a discussion between Mr Sampson, Mrs Stammers and Miss Parker prior to the meeting it was decided that in view of Miss Jeanne’s recent conduct at work, her appraisal would end in a formal verbal warning. This is ‘Stage 2’ in the Zenith disciplinary code contained in the Staff handbook.

7. Miss Jeanne was called to the meeting at about 3.55pm. The meeting was held in one of the Zenith board rooms and was attended by Mr Sampson, Mrs Stammers and Miss Parker. The meeting commenced at 4.05pm and Mr Sampson informed Miss Jeanne that in fact the meeting was a disciplinary hearing and that she was entitled to have a representative present at the meeting.  Miss Jeanne left the meeting and asked Mrs Ozard to accompany her.  The meeting recommenced (according to Miss Parker’s notes) at 16.08.  Miss Jeanne and Mrs Ozard were given paper and pens to make any notes arising out of the meeting.  The Tribunal learned that Mr Sampson referred to a copy of Mr Hampton’s note of 12th March 2009, which contained Miss Jeanne’s informal verbal warning (referred to in paragraph 2 above), Miss Jeanne’s note in reply and Mr Hampton’s memorandum to the directors dated 19th June 2009 (referred to in paragraph 5 above).  Copies of these documents were not made available to Miss Jeanne or her representative. Mr Sampson used these documents to refer to Miss Jeanne’s “performance and behaviour” at work including reference to the mistakes she made.  Mr Sampson also made reference to Miss Jeanne’s attendance at work and the number of sick days she had taken.  Mr Sampson pointed out that the 15 days paid sick leave in Miss Jeanne’s contract of employment were not hers to take “as a right”.  The Tribunal heard evidence that Miss Jeanne became upset at this point and the meeting halted briefly for a moment for Miss Jeanne to collect herself.  Mr Sampson went on to describe the carelessness he had observed for himself in her workbook, which was a common feature.  Miss Jeanne apparently acknowledged these mistakes.  Mr Sampson told the Tribunal that at that point in the meeting he could not see any “sign of humility” in Miss Jeanne and she offered, “no get out clause for her future”.  Mr Samson said that as Managing Director it was his judgment call and he felt quite simply that, ‘Zenith had invested substantially‘ in Miss Jeanne and he decided at that moment to dismiss her with one month’s notice.  Mr Sampson told Miss Jeanne that, “unfortunately we cannot invest in you [any further] despite so many efforts on our part to accommodate you”.  The Tribunal heard that Miss Jeanne became very upset and left the meeting at 16.22.  On returning at 16.26pm Miss Jeanne said that she asked if she could comment on Mr Hampton’s memorandum of 19th June 2009 which Mr Sampson allowed, but he added that, “it would make no difference as the directors had made up their minds”, to which response, Miss Jeanne said she decided not to ask any questions after all.  The Tribunal heard evidence from Mrs Ozard and Mrs Stammers confirming that Mr Sampson had said those words to Miss Jeanne.  Mr Sampson, on questioning from the Tribunal, said that he ‘honestly could not remember’ if he had said those words or not at the meeting.  Miss Parker’s minutes indicate that Miss Jeanne was given the opportunity to reply by Mr Sampson. There is no note of Mr Sampson adding that it would make ‘no difference’ to his decision to dismiss her. It was agreed that Miss Jeanne would be given 4 week’s notice immediately, which she was not required to work and as much support as she required in order to find another position.  It was also agreed that for form’s sake,  Miss Jeanne’s dismissal would in fact be treated by both parties as a resignation.  The meeting closed at 16.35.  It is apparent from the minutes of this meeting, and it was confirmed by Miss Parker, that no right of appeal of this decision was given to Miss Jeanne.  The Tribunal notes that the Disciplinary code in the Staff Handbook does not contain a right of appeal.

8. Miss Jeanne considered that she had been unfairly dismissed and on the 12th August 2009, Miss Jeanne made a complaint to the Jersey Employment Tribunal.

The Law

9. Article 61 of the Employment (Jersey) Law 2003 (“the Law”) gives an employee the right not to be unfairly dismissed by his or her employer.

10. Article 64 of the Law describes the manner in which unfair dismissal shall be determined.  It states as follows:

 (1)     In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

(2)     A reason shall fall within this paragraph if it –

(a)     relates to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do;

(b)     relates to the conduct of the employee;

(c)     is that the employee was redundant; or

(d)     is that the employee could not continue to work in the position which he held without contravention, (either on his part or on that of his employer) of a duty or restriction imposed by or under an enactment.

(3)     In paragraph (2)(a) –

(a)     “capability”, in relation to an employee, means his capability assessed by reference to skill, aptitude, health or any other physical or mental quality; and

(b)     “qualifications”, in relation to an employee, means any degree, diploma or other academic, technical or professional qualification relevant to the position which he held.

(4)     Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.”

11. The Tribunal has noted the definition of “capability” in article 64 (3)(a), above.  Throughout this Tribunal hearing reference was made to Miss Jeanne’s ability to carry out her work and her sickness record.  Some reference was made to Miss Jeanne’s conduct at work in particular her insubordination to Mr Hampton, but the Tribunal is satisfied that the principle reasons why Miss Jeanne was dismissed were her performance and attendance record.

12. For an employer to dismiss for reasons of incompetence, the employer must have evidence that the employee was, in fact, incapable of doing the work.  The Tribunal can see from the facts that complaints had been made by Mr Hampton regarding Miss Jeanne’s work over a long period of time (at least a year), to Mrs Stammers and that these complaints had filtered through to Mr Sampson.  The Tribunal heard that Mr Sampson told Mr Hampton to discuss these issues with Miss Jeanne at their meeting on 12th March 2009 and to issue her with an informal verbal warning to “raise her game” and “show her commitment to Zenith”.  Mr Sampson also asked Mr Hampton to prepare the detailed memorandum of Miss Jeanne’s difficulties at work for him on the 19th June 2009, and it was clear from the evidence that Mr Sampson twice checked Miss Jeanne’s work book for himself on an unannounced basis and found ‘numerous’ mistakes.  Accordingly, the Tribunal is satisfied that Mr Samson had formed a genuine and reasonably held belief that Miss Jeanne was not meeting the standards required by Zenith in her work by the time he dismissed her on the 9th July 2009.

13. The situation with regard to Miss Jeanne’s sickness is less clear as Miss Jeanne’s sporadic sick leave was not managed by Mrs Stammers.  In fact, it was apparent that no formal ‘back to work’, interviews were held on Miss Jeanne’s return to work and no targets were set for Miss Jeanne to attain regarding taking non-certified sick leave.  Nonetheless, the Tribunal is satisfied that at the time of dismissing Miss Jeanne, Mr Sampson had a reasonable suspicion that Miss Jeanne was using the sick leave provided by her contract of employment to supplement her annual leave.

14. Accordingly, the Tribunal finds for the purpose of article 64 (i) (a) that the reason for Miss Jeanne’s dismissal was related to her capability to perform the work she was employed to do by Zenith.

15. The Tribunal must also consider whether the dismissal was unfair in all the circumstances (article 64(4)).  This means considering whether the employer acted reasonably or not in treating Miss Jeanne’s capabilities to perform her work as a sufficient reason to dismiss her.  The size and administrative resources of the employer is important in this decision.  The Tribunal must determine the matter in accordance with equity (fairness) and the substantial merits of this case.

The Tribunal’s Decision

16. The Tribunal is under no illusion that Miss Jeanne was an extremely frustrating employee.  The evidence indicates that the quality of her work was patchy and that she was sometimes rude and insubordinate to her manager, Mr Hampton.  The Tribunal can see that she had frequent short absences from work due to sick leave both certified and not, and can appreciate how disruptive this was not only to her own work and that of her section but also to general staff morale.  The Tribunal is aware that Miss Jeanne’s section was particularly busy with the work of an important client of Zenith and that her commitment to her team and thus to Zenith was very important.  However, the Tribunal is very concerned with the processes and procedures adopted by Zenith in the management of Miss Jeanne.

17. It was apparent that the 12th March 2009 disciplinary meeting was called by Mr Hampton without any notice to Miss Jeanne as to the nature of the meeting or the likely outcome of it.  The Zenith disciplinary code does not require notice to be given of disciplinary meetings but good practice and fairness do, and these principles continue to apply in the absence of a written right.  In addition, Miss Jeanne was not given the right to a representative at the meeting which is both a statutory right and a right contained in the Zenith disciplinary code.  The meeting also ended inconclusively; Mr Hampton said, in the same sentence that the informal verbal warning shall last for 3 months (thus expiring on the 11th June 2009) and until the financial year end (30th June 2009), and this lack of certainty is unsatisfactory.  There was comment received from Mrs Stammers on her return to work that she considered the meeting to be unfairly conducted but the directors did not act upon this advice, which must have created unease in the minds of both Mr Hampton and Miss Jeanne as to where they each stood with regard to the meeting.

18. The Tribunal is extremely troubled by the memo of the 19th June 2009.  This document contained information about Miss Jeanne’s work which was circulated to the directors of Zenith, and then put on her personal file without her having ever seen it and being given the opportunity to respond.  The Tribunal heard in evidence that one of the examples of Miss Jeanne’s insubordination cited specifically by Mr Hampton in the memo was in fact dealt with by Mr Hampton the next day by him having an informal word with Miss Jeanne across their facing desks.  This method of dealing with Miss Jeanne’s behaviour may well have been suitable but it does not match the emphasis the incident itself is given in the memo, which also does not mention this casual form of resolution of the dispute.  Not only is the memorandum unfair because it is one-sided but it also gave the wrong impression about the incident to the directors. Furthermore, the form of resolution (a friendly word across their desks) also did not give Miss Jeanne the impression that her rudeness would subsequently become an issue in her final disciplinary hearing.  The lack of formality adopted by Zenith in dealing with Miss Jeanne’s behaviour throughout her employment meant that no particular issue had significance for her: but in fact all were being noted and were subsequently used against her.  This also applies to Mrs Stammers’ role in HR.  It was clear from the evidence that Mr Hampton was complaining about Miss Jeanne, but Mrs Stammers took no positive action to discipline Miss Jeanne or set her targets or even to look into retraining her.  In short, Mr Hampton received no support from his HR department.

19. The Tribunal believes that there was a genuine misunderstanding on Miss Jeanne’s part regarding the meeting of the 9th July 2009.  She had been told that her appraisal was coming up and she just assumed that it was the meeting on the 9th July 2009.  The Tribunal believes that Mrs Stammers took no steps to disabuse her of this belief.  It is quite clear from the evidence that no notice was given by the HR principals or the directors to Miss Jeanne that the meeting of the 9th July 2009 was going to involve a disciplinary element.  Mr Sampson told the Tribunal that he considered it a “courtesy” at best to inform staff that they were going to be disciplined.  This is an incorrect view.  The purpose of warning staff is to ensure that they can prepare their case for presentation to the employers.  There is no value in ambushing staff members into disciplinary meetings.  In such situations the employer is fully prepared and acquainted with the facts; the employee however is taken completely by surprise and this can hardly be called a fair proceeding.  In this case, not only did Miss Jeanne not know that she was going to be disciplined she did not even have copies of the documents referred to by the directors as the evidence against her.  It should be noted that Miss Jeanne did not know that the memo of the 19th June 2009 even existed.  Accordingly, Miss Jeanne could not have been more unprepared to put a case as to why she could keep her job.  Miss Jeanne should have been warned of the meeting a reasonable time in advance and given a full pack of all the documents that were going to be referred to at the meeting.  However, the problem with this meeting actually goes much further.  The Tribunal is concerned that there was not a proper investigation by Mr Sampson of the facts prior to calling the meeting.  Mr Sampson does not seem to have spoken to Mrs Ozard about Mr Hampton’s relationship with Miss Jeanne; after all Mrs Ozard was Mr Hampton’s number 2 in that section.  Mrs Ozard should have been present at the meeting as a witness, as should Mr Hampton, so Miss Jeanne could test their evidence.  The Tribunal also heard evidence from 3 witnesses that Mr Sampson told Miss Jeanne that there was ‘no point’ in her asking questions as the directors had made up their minds to dismiss her.  This response coupled with the fact that no mitigation was asked for by Mr Sampson before he dismissed Miss Jeanne, and no appeal offered against his decision, is very poor practice indeed.  The Tribunal noted that according to Miss Parker’s minutes, Mr Sampson had dismissed Miss Jeanne within 14 minutes of the meeting starting, and it appears that all the speaking was done by him.  The Tribunal doubts that the meeting of 9th July 2009 was a hearing at all; it was a meeting convened by Mr Sampson for the sole purpose of disciplining Miss Jeanne.

20. The Tribunal heard in evidence that Zenith is a trust company of 4 directors and 25 staff.  It appears to have a sound professional standing in the community.  It was clear that through either Mrs Stammers or Miss Parker, Zenith always had an HR function but no-one seems to have put the brakes on the meeting (even when it was meant to be an appraisal with a disciplinary conclusion) or when Mr Sampson decided to make ‘his own judgment call ‘out of irritation with Miss Jeanne, and dismiss her with notice. It was clear that the HR department also never managed the difficulties presented by Miss Jeanne. If the employer did not know what to do with Miss Jeanne, it should have got advice. What is clear from the evidence presented to the Tribunal, is that Miss Jeanne was only ever given one target to improve – the 3 months after the 12th March 2009 meeting – and even though she breached this within a month by being rude to Mr Hampton, no formal action was taken by Zenith. Accordingly, Miss Jeanne did not think she was doing anything really wrong. This failure to act by Zenith applies throughout Miss Jeanne’s employment with them. If, when Miss Jeanne’s behaviour started to present problems Zenith had applied the old adage of, ‘investigate, warn, wait, dismiss’, it is likely that Miss Jeanne’s employment would not have ended in such a badly organised manner.

Conclusion

21. The Tribunal are in no doubt that Miss Jeanne was a poor employee and her performance caused inconvenience to her employer.  However, in the absence of clear and consistent strategies, targets and warnings from her employer, it is clear that Miss Jeanne was blithely unaware of her incapability at work.  It should be remembered that all employees are entitled to be disciplined in a fair and respectful manner.  The Tribunal considers that Zenith as an established, respected trust company, managed by professional persons should have realised that its disciplinary code was lacking by current standards and/or taken advice as to how to dismiss Miss Jeanne in a controlled, fair manner.  The disciplinary process followed by Zenith in this case was disorganised, inconsistent and ultimately unfair to the employee.  That unfairness outweighs the unsuitability of Miss Jeanne to her work and for this reason, the Tribunal finds that the actions of Zenith were outside the band of reasonable responses of a reasonable employer, and that Miss Jeanne was unfairly dismissed.

Award

22. In accordance with article 77 of the Law, the Tribunal hereby makes the following award of compensation to Miss Jeanne in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005 (“the Awards Order”).

22.1
Miss Jeanne worked for Zenith for approximately 3 years and 6 months.  In 
accordance with the schedule contained in the Awards Order, Miss Jeanne is 
entitled to 
Receive a sum equal to 16 weeks pay by way of compensation.

22.2
Miss Jeanne earned £24,000 per annum which is £461.54 per week.

22.3
Therefore: £461.54pw x 16 weeks = £7,384.64

22.4
The Tribunal hereby awards the sum of £7,384.64 to Miss Jeanne by way of 
compensation for her unfair dismissal from employment.
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INTERIM HEARING


1. Miss Slowik had presented a number of complaints to the Jersey Employment Tribunal in her form JET1 dated 25th August 2009.  Many of the facts supporting Miss Slowik’s complaints were disputed by her former employer in its JET2, and the purpose of this hearing was to identify the facts in this case and thereby the causes of action which should proceed or not to a full Tribunal hearing in due course.  The Deputy Chairman dealt with each area of complaint in turn as follows:

Unfair Dismissal

2. Miss Slowik claimed that she had been unfairly dismissed from her position as a member of the bar staff of the Respondent (“the Havana Club”).

3. There was some dispute between the parties as to whether Miss Slowik had been given a contract of employment or not.  Miss Slowik was sure that she had not received a contract of employment but Mr Sayers was equally as sure that he had supplied her with a copy as it was his practice to do so.  The Deputy Chairman had sight of a contract in Miss Slowik’s name and referring to a start date of “Oct 2008”.  This contract was not signed by either party.  Miss Slowik confirmed on reading the contract that it did reflect the terms of her employment even though, she said, she had not been given it.  Miss Slowik confirmed that she understands written English.

4. Miss Slowik confirmed that her hours of work were organised directly between her and the manager of the Havana Club.  Miss Slowik said that she could not work on a Sunday and this was accepted at the time she started work. Subject to this difficulty if the manager needed cover for a shift at the Club she would contact Miss Slowik and if it was convenient to her, she would work. It was explained the Havana Club is generally only open on a Friday, Saturday and Sunday night. Mr Sayers confirmed this understanding of the way in which Miss Slowik worked for the Havana Club.

5. Mr Sayers produced a schedule of the 44 weeks that Miss Slowik was on the Havana Club pay roll between the weeks commencing 8th September 2008 and the 5th July 2009. It is apparent from that schedule that during that period Miss Slowik did not work at all for 19 weeks and that for 12 weeks of the remaining 25 weeks, she worked less than 8 hours a week.

6. The Deputy Chairman noted that the Contract of Employment dated ‘Oct 2008’ does not contain any specific working hours. It refers to a basic rate of pay of £7.00 per hour and makes reference only to the evening shift as follows; 

‘Evening Shift = Start 10.30pm finish 2.30am (there will be occasions when these hours differ (Special Events)’.


The Contract also contains this clause:

‘The Company does not guarantee that it can offer shifts’.

7. Accordingly it can be seen that the Havana Club did not expect its employees to be obligated to work certain shifts on a regular basis. Miss Slowik confirmed that this was her understanding of the arrangement, and it certainly seems to be borne out by the hours she worked as listed on the pay roll schedule.

Decision

8. The law requires there to be a requirement of mutual obligation for a contract of employment to exist. In other words, an employer must promise to provide the work agreed to be done and the employee must promise to undertake that work in the manner required by the employer. This essential element is missing from the working arrangement between the Havana Club and Miss Slowik. It was clearly the arrangement of the parties that if the Havana Club had a shift that needed to be worked, the Manager would contact Miss Slowik to see if she was available. Miss Slowik in turn would work that shift if it was convenient to her. If work was not offered or Miss Slowik was not available, this might cause inconvenience to both sides, but did not affect their contractual relationship. For this reason the Deputy Chairman finds that Miss Slowik was not employed by the Havana Club.

9. The right not to be unfairly dismissed is contained in article 61(1) of the Employment (Jersey) Law 2003 (‘the Law’). It states as follows –

(1)     An employee shall have the right not to be unfairly dismissed by his employer.

10. As Miss Slowik was not an employee of The Havana Club she does not have the right to bring a complaint of unfair dismissal. Accordingly Miss Slowick’s complaint of unfair dismissal is hereby struck out.

Notice Pay

11. Miss Slowick has made a claim for 4 weeks notice pay. The contract headed ’Oct 2008’, which Miss Slowik confirmed reflected the terms of her work for The Havana Club makes no reference to notice pay being payable.

12. Article 56 of the Law sets out the provisions of the Law concerning the minimum periods of notice to be given on termination of employment. However it only applies to employment situations where someone is the employee of another. For the reasons stated in paragraph 8 above, Miss Slowik was not an employee of The Havana Club, nor was she under a fixed term contract. Accordingly The Havana Club  is not required to pay notice to Miss Slowik following the termination of their relationship, and Miss Slowik’s claim for unpaid notice pay is hereby dismissed.
Bank Holiday Pay

13. Miss Slowik complained that she worked over Liberation Day (9th May 2009) and was not paid double time. Miss Slowik said that she worked as follows:


8th May 2009 – 10.30pm to 02.30am


9th May 2009 – 10.30pm – 02.30am

14. Mr Sayers agreed with these hours and agreed that Miss Slowik should have been paid double pay for the hours worked on Liberation Day during those shifts.
15. It was agreed that Miss Slowik is due 4 hours extra pay at £7.00 per hour, making a total of £28.00.

16. The Tribunal hereby Orders The Havana Club to pay the sum of £28.00 to Miss Slowik within 14 days of the date of this Order.

Holiday Pay

17. Miss Slowik believes that she is owed holiday pay from a period in 2006 when she worked for The Havana Club and also for the period she worked in 2008 and 2009. The Deputy Chairman noted that the Contract headed ‘Oct 2008’, which Miss Slowik confirmed reflected her terms of employment, contained a clause as follows:

‘Holiday pay calculated at 3.847% per hour worked as an additional payment each year’.

18. The Deputy Chairman was shown a copy of a contract dated 27th May 2006 between Miss Slowik and The Havana Club. It is signed by both parties. It is unclear whether that contract was a contract of employment or a statement of terms as the ‘Oct 2008’ contract, and no evidence was heard on this point. However it contained the following clause:

‘Holiday pay in accordance with statutory obligations’.

19. Article 11 of the Law requires an employee to be given a minimum period of 2 weeks leave in each leave year, in addition to public and bank holidays. It was agreed by the parties that Miss Slowik had ceased working for The Havana Club by 6th November 2006. Accordingly she had only worked for The Havana Club for 6 months and 1 week in 2006.

20. Miss Slowik insisted that it was agreed in 2006 and again when she started work in 2008, that The Havana Club would pay holiday leave. Mr Sayers confirmed this understanding and expressed his willingness to pay any sums due.

21. Mr Sayers suggested that the parties meet at the Offices of JACS in order to agree upon the amount of holiday pay due for 2006 and in the period of 2008 – 2009. Miss Slowik indicated to the Deputy Chairman that she agreed with this proposal.

22. IT IS HEREBY ORDERED that the parties shall endeavour to identify and agree upon the amount of accrued holiday pay accrued due but remaining unpaid for the periods 1st May 2006 – 6th November 2006 and 8th September 2008 – 17th July 2009* within 14 days of the date of this Order. Failure to reach such agreement shall mean that either party may refer this matter back to the Employment Tribunal for a final decision.

23. Evidence was heard that the parties corresponded by email and met during July 2009 in order to attempt to negotiate the terms of a new contract whereupon Miss Slowik would be required to work more regular hours at The Havana Club. These negotiations were not successful and the parties mutually agreed, without recrimination, that they could no longer work together. Mr Sayers sent to Miss Slowik a detailed email on the 17th July 2009 setting out his reasons as to why he needed a firm commitment to hours from his staff. The date of the 17th July 2009 is therefore a reasonable date to set as the date that the parties accepted their working relationship had ceased.

Jersey Employment Tribunal

Case Number:  
0209-132/09

Applicant: 

Mr Keiran Le Marquand 
Respondent:

Unit Glass Limited
Case Summary: 
Unfair Dismissal (Gross Misconduct); Failure to follow procedure (Polkey 


Principles)

Hearing on 

25th February 2010

Before:  

Mrs N Santos-Costa, Deputy Chairman




Mrs S Armes and Mr M Baudains, Panel Members



Representation: 


For Applicant: 
The Applicant did not attend
For Respondent:
Mr Ian Randall for Peninsula Business Systems Limited

Witnesses:

For Applicant: 
None
For Respondent 
Mr Philip Laurens, Managing Director.




Mr Denzil Woodley, General Manager

The Facts

1. Mr Le Marquand, was employed as a factory worker by the Respondent (“Unit Glass”) on the 22nd June 2007.  Mr Le Marquand was trained as a glass cutter and also in the glazing and production of sealed glass units in timber windows.  The Tribunal learned that the business of Unit Glass occupies 2 sites in Jersey, one in St Peter where the glass sealed units are manufactured (“the Glass Workshop”) and the other in St Ouen, which manufactures timber windows, doors and conservatories (“the Timber Workshop”).  The Tribunal learned that Mr Laurens is based in the Glass Workshop and Mr Woodley is based in the Timber Workshop.  Mr Le Marquand worked at the Glass Workshop with 2 other employees, and 2 more employees worked with Mr Woodley at the Timber Workshop.  It was explained that Mr Laurens dealt with all the administration of the business including its HR Function.  Mr Laurens informed the Tribunal that he had established a system in the Glass Workshop which allowed all orders to be identified quickly and efficiently.  In short, all current work was identified by either a pink works order in front of it and/or a sticky label giving further information about that item which could be linked back to the pinks works order.  It was further explained to the Tribunal that Mr Laurens had introduced a system whereby Works Orders were put on a peg board designated to each day and the cutter would collect that order, cut the glass in accordance with that order and then stack the glass in readiness for it to be processed and manufactured into windows or other finished item by the other members of staff in the business.  This formed a production line and it was always possible to see current work by either the pink note (duly completed) in front of the cut glass or by the stickers on the finished items.  The Tribunal learned that part of the skill of a glass cutter is to choose the most economical method of cutting a piece from a larger sheet of glass in order to minimise waste.  Mr Laurens explained that this was particularly important in a small business such as Unit Glass where the profit margins are very tight.

2. Mr Le Marquand seems to have been a satisfactory employee until the 20th July 2009 when he received a final written warning for failing to work in the absence of Mr Laurens from the Glass Workshop.  This warning seems to have been delivered and received without incident.

3. Mr Woodley informed the Tribunal that on the 20th August 2009 he received a text message from DDA, one of the employees who worked with Mr Le Marquand at the Glass Workshop.  In the text, DDA said that Mr Le Marquand was not doing the jobs set out by Mr Laurens on the Works Order but instead cutting glass for himself.  The failure by Mr Le Marquand to cut glass in accordance with the works order meant that DDA and the other employee had no work to finish, and accordingly the customer’s orders were not being completed in accordance with the Schedule.  Mr Woodley knew that Mr Laurens was out of the Island on business and it was customary for him to deputise for Mr Laurens in his absence.  Accordingly, Mr Woodley left the Timber Workshop and drove to the Glass Workshop to see what was happening.  On arrival, Mr Woodley found Mr Le Marquand at the cutting table with two pieces of glass into which he had cut two round holes as if for a cat-flap.  Mr Woodley asked which customer this work was for and Mr Woodley replied with the name of a building merchant in Jersey.  However, Mr Woodley had just seen an employee of that firm leaving the Glass Workshop carrying a completed glass unit with a similar hole in it for a cat flap.  On request by Mr Woodley, Mr Le Marquand was unable to produce a works order or accompanying label for the glass on the table and said that he was cutting it from his memory of a similar order for the builders merchant the week before.  Mr Woodley went to the administration office in order to find the order for himself.  However, the only order that he could find was from a month before which looked the same as the one he had witnessed the builders merchant’s employee carrying to the car when he arrived and it was smaller and of a different type of glass to the one that Mr Le Marquand was working on at his table.  Mr Woodley went a step further and telephoned the builder’s merchants who confirmed that they had indeed only made one order and that it had just been collected from the Glass Workshop.  Mr Woodley decided to speak to Mr Le Marquand about the situation and asked DDA to accompany him as he anticipated Mr Le Marquand being very aggressive.  Mr Le Marquand said that he had now put the glass amongst the off-cuts, but Mr Woodley informed the Tribunal that in fact they could not be used again because of the large hole in them.  Mr Woodley asked Mr Le Marquand again to explain what he was doing and Mr Le Marquand insisted that he was fulfilling the particular builders’ merchant’s order.  Mr Woodley stated that following his telephone call to them, he knew this could not be true.  When Mr Le Marquand said nothing further, Mr Woodley told him that, “he was suspended from work on suspicion of theft until Monday”.  Mr Le Marquand swore at Mr Woodley and left the premises.  Mr Woodley told the Tribunal that after Mr Le Marquand had left he found two more pieces of glass of a different type in the skip in which Mr Le Marquand had also previously attempted to cut a hole and then given up.  Mr Woodley said that he briefed Mr Laurens fully on what had happened when Mr Laurens returned to the Island on Friday night and Mr Laurens fully supported his decision to suspend Mr Le Marquand from work. Evidence was heard that Mr Woodley and Mr Laurens had worked closely together for over 10 years and Mr Laurens had no reason not to trust and accept Mr Woodley’s account of the situation.

4. Mr Laurens gave evidence that when he went into work on Monday morning at 8am, he anticipated having to deal with Mr le Marquand.  However, Mr Le Marquand arrived a few minutes later and came straight into Mr Lauren’s office and without any pause asked in an aggressive manner if he was being dismissed.  Mr Lauren’s said that he felt “ambushed” because he had only just got into work himself and had not had an opportunity to speak to the other members of staff (including DDA) about what had happened the previous week.  However, Mr Laurens said that he felt confident that Mr Woodley’s account was accurate.  Mr Laurens said that he asked Mr Le Marquand to give him an explanation of what had happened.  Mr Le Marquand responded that he had said all he wanted to say to Mr Woodley the previous week.  Mr Le Marquand apparently then asked again if he was being sacked to which Mr Laurens said he replied along the lines of “you give me no choice if you cannot justify your behaviour”, to which Mr Le Marquand said, “Okay, I’ll just leave”.  Mr Laurens asked him to wait whilst he got Mr Le Marquand’s social security card, whereupon, Mr Le Marquand left the building.  

5. The Tribunal heard that the pieces of glass spoiled by Mr Le Marquand’s attempts to cut a hole in it were worth about £100.  However, to this sum must be added the loss incurred to the business from the 4 hours that Mr Le Marquand had spent trying to cut the piece of glass for himself which resulted in the two other employees having no work to do, which in turn affected the flow of work for customers for the next few days.

6. Mr Laurens confirmed that his employee’s contracts of employment do not contain a disciplinary procedure and that he was unaware at that time of an employee’s right to have a representative present at a disciplinary meeting as contained in Article 76A of the Employment (Jersey) Law 2003 (“the Law”).  However, Mr Laurens informed the Tribunal that in the last 10 years he had only disciplined 2 or 3 junior employees on attendance or performance issues and these had all been resolved amicably.  In particular, Mr Laurens had always allowed the employees to have a representative present if they requested it, and indeed he thought it was a good idea in disciplinary situations.  Mr Laurens told the Tribunal that he genuinely thought that Mr Le Marquand would have attended the hearing with his father present.

7. The Tribunal also learned that the meeting between Mr Laurens and Mr Le Marquand took less than a minute.  Mr Laurens said that he did not insist on instigating a formal disciplinary process with Mr Le Marquand on the Monday morning because all Mr Le Marquand wanted to know was whether he was sacked, and there was no point in dragging it out and indeed no time to have a conversation.  Mr Laurens said that on the basis of his conversation with Mr Woodley and Mr Le Marquand’s refusal to justify his actions, that he considered dismissal for gross misconduct to be an appropriate course.

8. The Tribunal learned that another employee subsequently informed Mr Lauren’s that Mr Le Marquand was cutting the glass for his girlfriend’s sister.  Mr Laurens informed the Tribunal that although he would allow his employees to cut glass for family and friends occasionally, it was always with his knowledge and permission, and there was no policy that staff were allowed to help themselves to the business’ glass without permission.

9. Mr Le Marquand felt that he should have been warned about his behaviour before his dismissal and that consequently he had been unfairly dismissed and on the 2nd September 2009, he lodged a complaint of unfair dismissal with the Tribunal.

10. Mr Le Marquand was unable to attend the Tribunal hearing due to work commitments although he expressed a willingness for his complaint to be pursued in his absence.  The Tribunal have thus proceeded on the basis of scant information contained in Mr Le Marquand’s form JET1.

The Law

11. Article 61 of the Law provides that an employee shall have the right not to be unfairly dismissed.

12. Article 64 of the Law sets out the manner in which the fairness of a dismissal shall be accessed by a Tribunal.  It states as follows:

(1)     In determining for the purposes of this Part whether the dismissal of an 
employee is fair or unfair, 
it shall be for the employer to show –


(a)    
 the reason (or, if more than one, the principal reason) for the dismissal; and


(b)    
 that it is either a reason falling within paragraph (2) or some other substantial reason of 

a kind such as to justify the dismissal of an employee holding the position which the 


employee held.

(2)     A reason shall fall within this paragraph if it –


(a)   
 relates to the capability or qualifications of the employee for performing work of the 


kind which he was employed by the employer to do;


(b)     
relates to the conduct of the employee;


(c)     
is that the employee was redundant; or


(d)     
is that the employee could not continue to work in the position which he held 



without contravention, (either on his part or on that of his employer) of a duty or 


restriction imposed by or under an enactment.

(3)     In paragraph (2)(a) –


(a)     “capability”, in relation to an employee, means his capability assessed by 
reference to 

skill, aptitude, health or any other physical or mental quality; and


(b)     “qualifications”, in relation to an employee, means any degree, diploma 
or other academic, 

technical or professional qualification relevant to the 
position which he held.

(4)     Where the employer has fulfilled the requirements of paragraph (1), the 
determination of the 
question whether the dismissal is fair or unfair (having regard to the reason shown by the 
employer) shall –


(a)     
depend on whether in the circumstances (including the size and administrative resources 

of the employer’s undertaking) the employer acted reasonably or unreasonably in treating 

it as a sufficient reason for dismissing the employee; and


(b)     be determined in accordance with equity and the substantial merits of the case.


(5)     Paragraph (4) shall be subject to Articles 63 and 65 to 72.

13. This case concerns Mr Le Marquand’s conduct as an employee (article 64(2)(b) of the Law) as Unit Glass believe that Mr Le Marquand stole the glass that he was attempting to cut for his own use during his working day, instead of working on the orders of customers of Unit Glass.

14. The fairness of Unit Glass’ decision to dismiss Mr Le Marquand will depend on whether it fell within the range of reasonable responses of a reasonable employer in all the circumstances.  The Tribunal will also bear this in mind when considering the procedure used by the employer in reaching this decision, as well as looking at the size and administrative resources of Unit Glass’ business and equity (fairness) and the substantial merits of the case.

15. It has been well established by cases in the Employment Tribunal that in previous complaints involving dismissal because of the employee’s conduct, the guidelines contained in British Home Stores Ltd v Burchell [1978] IRLR 379 must be applied to the employer’s decision to dismiss.  That is to say, the employer must show that:

· He believed the employee was guilty of misconduct

· He had in his mind reasonable grounds for sustaining that belief, and 

· at the stage at which he formed that belief he had carried out as much investigation into the matter as was reasonable in all the circumstances.  


It is not necessary for the employer to have conclusive proof of the employee’s 
misconduct, and in the case of stealing the belief does not have to be beyond 
reasonable doubt: just a reasonable belief, which is reasonably held and which has 
been reasonably tested.

16. It is noteworthy that in this case Mr Laurens did not have a disciplinary code of conduct in place for his employees and moreover, did not seek to apply a disciplinary process while dismissing Mr Le Marquand. It is necessary for the Tribunal to consider whether the dismissal can be considered unfair because of these procedural failings even though it could be said that such failings did not actually prejudice Mr Le Marquand because he would have most likely been dismissed because of his conduct even if a state of the art dismissal procedure had been in place and had been complied with by Unit Glass.

17. The importance of procedural safeguards cannot be overstated: they provide both parties with a framework whereby the reason for discipline is identified, examined, tested and discussed in its appropriate context. A due process takes the heat out of volatile situations and ultimately provides satisfaction, whatever the outcome that the incident was considered fully by the employer and an informed conclusion was reached. However we live in an imperfect world and it is to be expected that sometimes a stage in a disciplinary procedure will be missed. The question for the Tribunal is, does this breach render the entire dismissal unfair? It should be noted that Article 64(4) requires the Tribunal to consider whether the employer acted reasonably in dismissing the employee for the stated reason of dismissal. The Article also requires the Tribunal to consider all the circumstances of the case, equity and its substantial merits. Accordingly the Tribunal should not consider procedural fairness separately from all the other factors arising in each particular case. The Tribunal was referred by Unit Glass’ representative to the following dicta of Donaldson LJ in Union of Construction, Allied Trades and Technicians v Brain [1981] IRLR 224:

‘Whether someone acted reasonably is always a pure question of fact. Where Parliament has directed a tribunal to have regard to equity – and that, of course, means common fairness and not a particular branch of the law – and to the substantial merits of the case, the tribunal’s duty is really very plain. It has to look at the question in the round and without regard to a lawyer’s technicalities. It has to look at it in an employment and industrial relations context and not in the context of the Temple and Chancery Lane. ‘

18. The Tribunal endorses this pragmatic view of procedural defects although it would make it clear that a procedural defect in a case where the employee’s conduct or capability issues which lead to his dismissal were not of a particularly serious nature, the obligation on the employer to follow a due process and afford the employee the safeguards contained in these procedures, becomes very important indeed.

19. For the avoidance of doubt the Tribunal endorses the decision in Polkey v A E Dayton Services Limited [1987] 2 AER 974: the only test of the fairness of a dismissal is the reasonableness of the employer’s decision to dismiss judged at the time at which the decision takes effect. This means that a failure to follow a step in a disciplinary procedure is just one of the factors that the Tribunal will take into account in deciding whether or not the dismissal was reasonable. In addition the weight to be attached to such failure shall depend upon the circumstances known to the employer at the time of dismissal, not on the actual consequence of such failure.

20. The Tribunal has borne in mind these principles in reaching its decision.

The Tribunal’s decision

21. The Tribunal is mindful that it has received no evidence from Mr Le Marquand but it has no reason to doubt the sworn evidence of Mr Laurens and Mr Woodley in this matter and the information contained in Mr Le Marquand’s JET 1 does not contradict the evidence. The Tribunal is satisfied that Mr Woodley acted entirely properly before he suspended Mr Le Marquand from work. It is clear that Mr Woodley gave Mr Le Marquand several opportunities to explain himself in what were clearly suspicious circumstances, but also that Mr Woodley spent some time acquainting himself with the facts and even investigating Mr Le Marquand’s explanation that the glass was for a customer. There is no doubt that Mr Woodley had a genuine belief that Mr Le Marquand had committed misconduct at work which he reasonably tested, at the time he suspended him from work pending a meeting with Mr Laurens on the following Monday morning. The Tribunal is also satisfied that Mr Woodley informed Mr Laurens of exactly what had occurred and that Mr Laurens was fully aware of the facts when he arrived for work on Monday. In an ideal situation Mr Laurens would have spoken to his other employees about the incident before interviewing Mr Le Marquand but it is clear from the evidence that there was no time to do this before Mr Le Marquand arrived. Arguably, Mr Laurens could have asked Mr Le Marquand to wait for a short time whilst he made those enquiries but the evidence indicated that again there was no time: Mr Le Marquand aggressively entered Mr Laurens’ office and the whole incident was over in under a minute. However, it is clear to the Tribunal from Mr Laurens’ evidence, that Mr Laurens even in that short time, twice gave Mr Le Marquand the opportunity to give his side of the story, which Mr Le Marquand declined to do. The Tribunal believes that Mr Laurens had a reasonably held belief, based on Mr Woodley’s account, that Mr Le Marquand had been stealing from the business and that his conduct had caused the business to lose productivity and thus profit. Mr Laurens was also aware that Mr Le Marquand’s behaviour was damaging staff morale (indeed they had reported his actions to Mr Woodley). Therefore when Mr Laurens made the decision to dismiss Mr Le Marquand (in response to his repeated questioning), the Tribunal believes that he was fully aware of the situation. The fact that no formal disciplinary procedure was followed does cause the Tribunal concern. However, the suspension process was fair and appropriate and Mr Le Marquand was asked for an explanation by Mr Laurens before he was dismissed. Mr Laurens was not given the right to a representative pursuant to Article 76A of the Law and he may have a cause of complaint against Unit Glass for this omission. However, that aside, Unit Glass is a very small business with no HR function or assistance at that time. Mr Laurens was faced with an employee acting in an aggressive manner whom, Mr Laurens was sure had stolen from the business and thus committed an act of gross misconduct. Mr Le Marquand had already been given a final written warning for failure to work in Mr Laurens’ absence from the workshop. There is no doubt that Mr Le Marquand would have been dismissed whether on the 29th August 2009 or a few days later if a due process had been followed. Accordingly, Mr le Marquand suffered no loss by Mr Laurens’ actions. Looking at this situation objectively and bearing in mind fairness to both parties but more significantly, the substantial merits of this case, the Tribunal finds that Mr Laurens’ decision to dismiss Mr Le Marquand for gross misconduct without following a disciplinary process in these particular circumstances was a reasonable response by a reasonable employer. Accordingly this Tribunal finds that Mr Le Marquand was not unfairly dismissed.
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1. Mr Dunaj started work for Martin Fernando Construction (‘MFC’) on the 11th August 2008. Mr Dunaj’s employment with MFC terminated on the 9th October 2009. Mr Dunaj made the following complaints to the Employment Tribunal:

(a) 
That he was not given a contract of employment by MFC and this was contrary 
to his rights contained in article 3 of the Employment (Jersey) Law 2003 (‘the 
Law’)

(b) 
That he was unfairly dismissed by his employer and this was contrary to his 
rights contained in article 61 of the Law; and

(c) 
That he had not received notice pay on termination of his employment and this 
was contrary to his rights contained in article 56 of the Law.

The Tribunal has considered each of these complaints in turn.

Failure to provide a Contract of Employment

2. Mr Dunaj gave evidence that he had never received a written statement of the terms of his employment whilst he was employed by MFC. Article 3 of the Law requires an employer to provide an employee with a written statement of the terms of his employment within 4 weeks of that employee beginning employment.

3. Both Mr & Mrs Fernando gave evidence that a contract of employment in the business’ standard format was produced in respect of Mr Dunaj’s employment and given to him for signature and return to them. The Tribunal heard evidence that Mr Dunaj was requested verbally a ‘few times’ to return a copy of the signed contract and that Mr Fernando wrote to Mr Dunaj on the 4th October 2008 requesting a copy of the signed contract when he failed to do this. A copy of that letter was produced to the Tribunal. Mr Dunaj said that he did not receive the letter of 4th October 2008. A copy of the MFC standard contract was also produced to the Tribunal. It is noted that this copy was in blank form regarding the employee’s name and address and wages: it was not specific to Mr Dunaj. Mr Dunaj was certain that he did not receive a contract from MFC. Mr Fernando gave evidence that when Mr Dunaj consistently failed to produce a signed copy of the contract of employment, he did forget about it and did not ask again.

4. On this matter and throughout this case, the evidence of the parties is entirely conflicting. In these situations the Tribunal must weigh up the evidence it has heard and decide, ‘on the balance of probabilities’ which evidence it will accept as supporting the different versions of facts it has been given.

5. In this case MFC produced a standard form of contract which is specific to its business and Mr Fernando gave evidence that he had provided that contract, completed to reflect Mr Dunaj’s circumstances, to Mr Dunaj and then sought for several weeks to obtain a signed copy of that contract for the business records. Mr Fernando also produced a copy letter requesting the return of the signed document. Mr Dunaj denied receiving the contract or requests. However there is no reason to assume that the completed contract and letter dated 4th October 2008 were not provided to Mr Dunaj. Accordingly, on the balance of probabilities, the Tribunal finds that Mr Dunaj was provided with a contract of employment shortly after he started to work for MFC, and Mr Dunaj’s complaint in this regard is hereby dismissed.

That Mr Dunaj was unfairly dismissed.

6. Article 61 of the Law states that an employee shall have the right not to be unfairly dismissed by his employer. However for this right to be enforced, an employee must fulfil certain conditions. One of these conditions is contained in Article 73 of the Law which states, inter alia, that, ‘Article 61 shall not apply to the dismissal of an employee unless the employee has been continuously employed for a period of not less that 26 weeks…. ending with the effective date of termination’. The effective date of termination of a contract of employment is for the purposes of this case, either the date on which notice is given or where the employment is terminated without notice, the date on which the termination takes effect.

7. Mr Dunaj gave evidence that he considered his employment to have been continuous from its commencement on 11th August 2008 until the 9th October 2009, the date on which Mr Fernando dismissed him without notice. Accordingly, Mr Dunaj believed that he had more than 26 weeks continuous service for MFC.

8. Mr Fernando gave evidence that he had dismissed Mr Dunaj on the 29th August 2009 but subsequently re-employed him on the 2nd September 2009 on a month’s trial, although he had eventually dismissed him again on the 9th October 2009. Mr Fernando maintained that his dismissal of Mr Dunaj on the 29th August 2009 broke the length of Mr Dunaj’s continuous service and that Mr Dunaj did not have the 26 weeks’ continuous service required by Article 73 (1) to bring a complaint of unfair dismissal on the 9th October 2009. Mr Dunaj denied that he was dismissed by Mr Fernando on the 29th August 2009.

9. The Tribunal heard evidence from both parties that Mr Dunaj took 2 weeks paid leave with the consent of his employer from 5th August 2009. From this point the parties’ evidence differs. Mr Dunaj gave evidence that at the end of this period he telephoned Mr Fernando from Poland and asked for a further 2 weeks unpaid leave so that he could complete the purchase of a house in Poland, and that Mr Fernando agreed to this extension of his leave. Mr Fernando gave evidence that when Mr Dunaj contacted him and requested a further 2 weeks leave he flatly refused to grant his request and informed Mr Dunaj that his failure to return to work on time would be an act of gross misconduct leading to instant dismissal. Evidence was heard from Mr Lopatko that he overheard this conversation and he confirmed that Mr Fernando said this to Mr Dunaj. Evidence was also received by the Tribunal from both parties that, whilst Mr Dunaj was not confident in his spoken English, he could communicate sufficiently well in his working environment. The Tribunal learned that Mr Dunaj did not return to work at the end of his period of 2 weeks leave and in fact took a further 2 weeks leave from work. The Tribunal heard evidence from Mr Fernando that after the 2 additional 2 weeks leave, Mr Dunaj called at his house on the 29th August 2009 expecting to receive instructions as to where to work the next week. Mr Fernando gave evidence that he told Mr Dunaj, in front of Mr Lopatko and Mr Keeney, that as he had told him on the telephone, his failure to return to work after his 2 weeks scheduled leave, was an act of gross misconduct and that Mr Dunaj was dismissed. The evidence of both Mr Lopatko and Mr Keeney supported this account of Mr Fernando’s conversation with Mr Dunaj. However, Mr Dunaj’s account of the situation completely conflicts this evidence, as he said he went straight back to work, as before. Mr Fernando explained that MFC was extremely busy at the end of August last year and short of labourers and at the suggestion of his foreman, he agreed to re-employ Mr Dunaj on 2nd September 2009. Mr Fernando said that he made it clear to Mr Dunaj that this re-employment was for a month’s trial period and subject to Mr Dunaj not taking any more sick days or unauthorised leave. Mr Fernando said it was against his instinct to re-employ Mr Dunaj but that ’we’d try’ and ‘see how it went’.

10. Accordingly the Tribunal must consider whether Mr Dunaj was in fact dismissed by Mr Fernando on 29th August 2009, thus causing the period of his continuous employment to be broken. Again, this decision must be taken on the ‘balance of probabilities’ as the evidence of the parties is conflicting.

11. Having considered the evidence of each of the parties and in particular the evidence of Mr Lopatko and Mr Keeney which supports Mr Fernando’s evidence, the Tribunal has decided that Mr Dunaj was dismissed from his position as a labourer with MFC on the 29th August 2009 for his gross misconduct in not returning to work at the end of his period of authorised leave. Accordingly the period of Mr Dunaj’s continuous employment with MFC was broken on that date. Furthermore the Tribunal notes that the contract of employment used by MFC lists, ‘failure to return to work following paid or unpaid leave’ as an example of gross misconduct entitling MFC to terminate its employment of the individual without notice. The Tribunal agrees that this is an act of gross misconduct and finds that Mr Fernando was entitled to dismiss Mr Dunaj without notice in respect of such behaviour. Mr Dunaj’s complaint of unfair dismissal is hereby dismissed.

Payment of Notice

12. As stated in paragraph 9 above, Mr Fernando agreed to re-employ Mr Dunaj, subject to certain conditions, on 2nd September 2009. The Tribunal heard evidence from Mr Fernando that Mr Dunaj, almost from the start of such re-employment, asked Mr Fernando and other staff members to be given leave for 2 weeks from 9th October 2009. Mr Fernando said that he refused this request because he had 2 other members of staff on leave at that time. None of Mr Fernando’s witnesses could recall Mr Dunaj asking for this time off. Mr Dunaj denied asking for any time off for himself but said that he did ask about his brother’s holidays. The Tribunal heard evidence from Mr Fernando that on the 9th October 2009 Mr Dunaj did not come into work and no telephone call was made on his behalf with an explanation for his absence. Mrs Fernando said that during the morning of the 9th October 2009 Mr Dunaj drove to her house and had delivered a sick note signing him off for 2 weeks with ‘back problems’. Mrs Fernando said Mr Dunaj was walking quite easily and she was surprised at the stated reason for his absence. Mr Dunaj said he did not wish to show her that he was sick. The Tribunal heard evidence from both parties that Mr Dunaj returned to Poland by a coach on the 11th October 2009. Mr Dunaj said that whilst he was in Poland he underwent treatment on his kidneys (the cause of his back pain) as an outpatient in his local hospital, attended his brother’s wedding and got married himself. Mr Dunaj returned to work on the 26th October 2009 on the expiry of his sick note. Mr Fernando said in evidence that a meeting was held at which he, Mr Dunaj and Mr Lopatko and Mr Keeney were present. Mr Fernando said that he considered that Mr Dunaj had fabricated an illness in order to take time off which had previously been unauthorised by him, and that this was an act of gross misconduct and that Mr Dunaj was therefore dismissed without notice. Mr Dunaj said that he had a history of kidney problems, was genuinely ill on the 9th October 2009 and should have been dismissed with notice. The Tribunal notes that Mr Keeney’s evidence supported by Mr Fernando’s account of his final conversation with Mr Dunaj and that neither Mr Lopatko nor Mr Pawel Dunaj, and could recall Mr Dunaj complaining about his back whilst at work although they knew he had a problem with his kidneys.

13. The Tribunal has considered the evidence on this point very carefully. It has decided that it has no option but to accept the Doctor’s Certificate presented by Mr Dunaj at face value: it is not for the Employment Tribunal to look behind the Doctor’s diagnosis. Accordingly, Mr Dunaj must be treated as having been validly signed off by his doctor for 2 week’s sick leave. From the facts it is clear that when Mr Dunaj returned to work he was dismissed. Mr Fernando should have dismissed Mr Dunaj with one week’s notice as Mr Dunaj had been employed for less than 26 weeks (See Article 56(1) of the Law). Article 59(1) of the Law says that the rate of a week’s pay during a notice period is the amount that the employee was earning immediately before the notice was given. Mr Dunaj was on sick leave immediately before he was given notice. The standard contract of employment issued by MFC contains a provision which says that, ‘no sick pay will be paid by the employer’. This means that no wages are paid by MFC to employees during periods of sick leave. Accordingly, Mr Dunaj was not earning at all in the period immediately prior to his dismissal. This means that the Tribunal can award no wages to Mr Dunaj in respect of the period of 1 week’s notice which should have been given to him by MFC. For the avoidance of doubt, Mr Dunaj cannot make a complaint of unfair dismissal in respect of this second termination of his employment because he had not worked the requisite 26 continuous weeks prior to the date of his dismissal on the 9th October 2009.
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1
Mr Pallot was employed by Motorama as a motorcycle mechanic from 1st December 2006 until he was dismissed on the ground of redundancy on 14th October 2009. Prior to that he had worked in the same job for G & B Motorama Limited, whose business was purchased by the Respondent. 


Mr Pallot’s complaint was that he was unfairly dismissed, and he relied mainly upon two arguments. First, that Motorama did not give proper consideration to the alternatives, before making him redundant, and second that the redundancy process itself was unfair.

2
In considering the adequacy of a redundancy process, it is necessary to take into account the size and type of business under consideration. Here, the business was selling and repairing motorcycles and hiring out motor scooters.  There were 7 staff, including one of the owners, and 8 if Mr Barons is included, so it is a small business. It does not have a dedicated human resources employee, which is not surprising, but in this case, it did call upon the expertise of Mr Barons’ wife, Julie Barons, who worked for many years in human resources in England and remains a consultant in that area. She gave evidence.

3
Mr Barons and another employee, Mr William Hickinbottom, gave evidence of the severe downturn in Motorama’s business in 2009; it sold one third fewer motorbycles than in the previous year and the work in the mechanics’ workshop had largely dried up. Mr Barons said that, as one of the owners, he had never drawn a salary from the business and had put in his own money to keep it going. Mr Hickinbottom said that he thought that in 2009 there was a 60% to 70% downturn in the business as a whole.


We are satisfied that the Company was suffering severely from reduced trade and that something significant had to be done if the business was to be saved.

4
Mr Pallot said that before making anybody redundant, the Respondent should have tried to find more business, for instance by advertising, which Motorama had not done. He did acknowledge that Motorama did contact the clients to whom it had sold motorcycles, encouraging them to bring them in to the workshop for maintenance and repairs, but he said that steps should have been taken to approach the wider public.


Mr Barons told us that in addition to the step described above, Motorama often advertised, and in the three years of its existence it had spent £8,000 to £10,000 on advertising. Also, he said that he had considered advertising cut price servicing of motorcycles, but for a good commercial reason he decided against it.


Insofar as it is relevant, we are satisfied that Motorama did give reasonable consideration to alternative ways to improve profitability.

5
It was suggested by Mr Pallot that the mechanics should have been invited to work less and receive commensurately lower wages, thus saving money for the company; he would have been willing to take reduced pay. Mr Barons said that this had been put to the three mechanics, including Mr Pallot, but one could or would not agree to this. Mr Hickinbottom made the further point that there simply was not enough work in the mechanics’ department to keep 3 mechanics going, even on short hours. The other staff had been cut down to the skeleton, and the only salvation lay in reducing by one the mechanics.

6
We are satisfied that Motorama took reasonable steps to consider alternatives to redundancy. It is not for this tribunal to question business decisions, but all that we heard led us to conclude that all reasonable alternatives to redundancy were considered.  

7
The second, and main ground relied upon by Mr Pallot was that the redundancy process was unfair. The Respondent provided to us a typed summary of the actions taken, and in brief it shows the following:

10/6/09
Group meeting to notify mechanics of risk of redundancy. The same 



day each was given a letter relating to the risk of redundancy, 




explaining the process.

16/6/09
Mechanics shown redundancy assessment forms and interviewed by Mr 


Barons and Mr Hickinbottom on the basis of those forms, which 



they completed.

19/6/09
Mechanics individually interviewed by Mrs Barons and  Mr 




Hickinbottom to ensure they understood the process and had said what 


they wanted.

24/6/09
Mr Pallot informed that he had been selected for redundancy.

25/6/09
Mr Pallot handed in a note with questions and requests.

29/6/09
Mr Pallot given full answers to questions. Mr Pallot requested more 



time to appeal and this was granted.

3/7/09
Mr Pallot hands in notice of appeal.

16/7/09
Appeal hearing by Mr Daghorn, another director who had not been 



directly involved. He made some amendments to redundancy 




assessment form, on the basis of Mr Pallot’s arguments.

17/7/09
Mr Pallot informed, in reasoned letter, that his appeal had failed.

8
We have looked at the redundancy assessment form, which Mrs Barons told us was a standard form which she, Mr Barons and Mr Hickinbottom amended to suit the business and its requirements. It is a good form with appropriate criteria and weightings.


The result of this redundancy assessment process was that Mr Pallot’s score was significantly below that of both of the other mechanics.

9
Overall, we consider that the redundancy process as outlined above, but about which we heard considerably more detail in evidence, was satisfactory and fair; indeed, perhaps thanks to the expertise of Mrs Barons, it was better than one might expect in such a small organisation.

10
One of Mr Pallot’s criticisms was that he was destined to perform poorly in the redundancy assessment because (i) Mr Barons had never liked him, (ii) because of this, Mr Barons had deprived Mr Pallot of the training, particularly the computer training, which would have enabled him to score better in the assessment, (iii) consequently, Mr Pallot had scored much less than the two other mechanics, thus providing Motorama with a reason for dismissing him, (iv) further, the assessors, Mr Barons and Mr Hickinbottom, had deliberately underscored him.


We have heard no evidence to support these allegations. Mr Barons insisted that he liked Mr Pallot, and did not want to dismiss him or anybody else. Mr Hickinbottom, who was not said to dislike Mr Pallot, also gave him low scores, so this suggests that Mr Barons’ scoring of Mr Pallot was not motivated by a wish to dismiss him.

11
We therefore dismiss Mr Pallot’s claim. It was clear to us that Mr Pallot was a very good and experienced mechanic whose attendance was said to be outstanding. He had every reason to think that he would remain a valued employee performing the job which he did so well. Unfortunately, he is not the only person with shining credentials who has fallen victim to the recession through no fault of his own. It is not at all surprising that he, and others like him, feel aggrieved.
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1. Miss McCormick complained of the following issues to the Employment Tribunal:

a. That she had not been paid the correct amount of notice pay contrary to her rights contained in Article 56 of the Employment (Jersey) Law 2003 (‘the Law’);

b. That she had not been paid the correct amount in respect of the holiday leave that had accrued during her employment and which she had not used by the date of her dismissal, a complaint made pursuant to Article 11 of the Law;

c. That her former employer (‘Toni & Guy Jersey’) had incorrectly deducted the costs of a training course that she had attended during her employment from her final wages, a complaint made pursuant to Article 86 of the Law;

d. That she had been unfairly dismissed from her former employment as Style Director of Toni & Guy Jersey contrary to her rights contained in Article 61 of the Law.

The Tribunal has looked at each of these complaints in turn:
A.
Unpaid Notice Pay

2. Miss McCormick was employed by Toni & Guy Jersey for 7 years and 8 months. Toni & Guy Jersey paid her 8 weeks notice pay in accordance with Article 56 of the Law. Miss McCormick complained to the Tribunal that she had been paid at the rate of £304.80 per week and not at the rate of £375 per week which she believed to be her basic salary. Miss McCormick based this understanding on her gross monthly salary which fluctuated at around £1,500 throughout the year.

3. Mr Rouse for the Respondent explained that Miss McCormick was paid a basic salary of £10.16 an hour which, taken over the 30 hours a week she was contracted to work, gave her a basic salary of £304.80 per week. He explained that however, if Miss McCormick’s billing to clients was in excess of £1,000 per week, the calculation of her salary changed to a commission payment based on 40% or 45% of those takings. Mr Rouse explained that Miss McCormick was a very successful and experienced stylist and her billing was always over £1,000 per week, thus her wages were based on the commission rate allowing her to earn in the region of £1,500 a month. It was agreed by the parties that in the period leading up to the date of Miss McCormick’s dismissal that Miss McCormick worked 30 hours a week.

4. Miss McCormick stated that she was not aware that she had an hourly rate as it was not stated in her contract of employment. The Tribunal were then shown 2 contracts of employment. One was dated the 1st February 2002 (‘the 2002 Contract’) and the other was dated 8th October 2008 (‘the 2008 Contract’) Mr Rouse said that he gave the 2008 Contract to Miss McCormick to sign and return to him but she refused to do this because she did not agree with the restraint of trade provision contained therein. Miss McCormick maintained in her evidence that she had never seen the 2008 Contract. Miss McCormick said that on leaving Toni & Guy Jersey she had asked for a copy of her contract of employment and the 2002 Contract was sent to her. Mr Rouse said that this was because Miss McCormick had refused to sign the 2008 Contract. The Deputy Chairman pointed out that the Law only requires an employer to provide a contract of employment or changes thereto and it does not have to be signed by the employee for the contract (or change) to be in force.

5. The Tribunal noted that the 2002 Contract does not contain an hourly rate of pay and the basic salary is described as £375 per week for 45 hours a week. The 2008 Contract contains an hourly rate of pay of £10.16 and no basic salary provisions. The Tribunal were referred to copies of Miss McCormick’s wage slips during 2009 which clearly referred to a payment of £10.16 an hour. This reference is important because when Miss McCormick was on holiday she was not earning enough for the commission payment provisions to be applicable and she was paid a salary based on 30 hours of work a week at £10.16 an hour. The Tribunal noted the evidence of both parties that Miss McCormick had never queried the calculation of her pay for the days or weeks that she was on leave and that she had accepted this basic salary during these periods.

6. The Tribunal has noted that the evidence of the parties with regard to the provision of the 2008 Contract is entirely conflicting. However the evidence regarding the payment and acceptance of a basic salary during Miss McCormick’s holiday leave is compelling. Accordingly, the Tribunal finds that Miss McCormick’s basic salary was calculated by reference to an hourly rate of £10.16 per hour.

7. Miss McCormick complained that she had not been paid for each Friday morning between 9.00am and 2.00pm during the 8 week notice period. This was because, the Tribunal learned, Mr Rouse mistakenly believed that Miss McCormick would not have worked those hours if she had continued to work for Toni & Guy Jersey because she would have been at the disputed hair cutting teaching course at Highlands College. From the evidence heard it was apparent that Miss McCormick would have in fact only have been absent from the salon for 6 hours during that period and this was accepted by Mr Rouse. The Tribunal have therefore recalculated Miss McCormick’s notice pay as follows:

· Miss McCormick worked for 30 hours a week. At her basic salary of £10.16 per hour, this is a sum of £304.80 per week

· Miss McCormick was entitled to 8 weeks notice:




£304.80 x 8 weeks

= £2,438.40

· From this sum must be deducted the 6 hours that Miss McCormick would have been absent from the salon during the notice period in order to attend the hair cutting teaching course:




6 hours x £10.16 

= £60.96




£2,438.40 less £60.96 
= £2,377.44

· Toni & Guy Jersey have already paid the sum of £2,082.80 to Miss McCormick in respect of her notice pay, and this must be deducted from the amount above:




£2,377.44 less £2,082.80
 = £294.64

Award

8. The Tribunal hereby awards the sum of £294.64 to Miss McCormick in respect of the outstanding balance of notice pay due to her by Toni & Guy Jersey.

Holiday Pay
9. Miss McCormick complained to the Tribunal that following her dismissal she had not been paid the correct sum in respect of the holiday leave that she had accrued during her employment and had not taken at the date of her dismissal.

10. The Tribunal were informed by Mr Rouse that all staff received 20 days holiday leave. This is contained in the 2002 Contract and the 2008 Contract. Mr Rouse explained that when Miss McCormick reduced her hours to 30 hours a week because of her family commitments, he reduced her holiday leave proportionally to 15 days a year, however because of her seniority he subsequently increased this leave to 17 days a year. The Tribunal learned that Miss McCormick’s day off was a Monday. Mr Rouse said that in respect of bank holidays which fell on a Monday, he always gave her an extra day’s paid leave. It was agreed that, as there are 4 bank holiday Monday’s in a year, this meant that Miss McCormick received 21 days holiday leave in 2009. Mr Rouse said that whenever a bank holiday fell on a Friday, he paid Miss McCormick in respect of the 5 hours she would normally work on Friday but all other bank holidays were paid as a full days leave, including Liberation Day, as well as not being required to work on those days.

11. Miss McCormick produced a copy of post-it note that Mrs Claire Rouse had given her in September 2009, in response to her query regarding her holiday leave. The Tribunal noted that it stated:





‘Trisha





Hol Allocation – 21





+ 4 B Hols + 1 Liberation 





= 26 days.





Taken to date





18½  (2 Saturdays)





8½ days left* ‘


(*It was accepted by the parties that the final calculation should have stated ‘7½ days 
left’).

12. Miss McCormick believed that this note showed that she was entitled to 21 days holiday plus all bank holidays. When Miss McCormick left the employment of Toni & Guy Jersey she received no holiday pay and she believed that she was owed for 4 bank holidays and another 3 day’s holiday leave.

13. Mr Rouse referred the Tribunal to the weekly time sheets kept in respect of the staff’s hours and which are used to calculate their wages. He stated that at no point had Miss McCormick ever complained that the information on these sheets was incorrect. These time sheets clearly reflect holiday leave as well as absence due to sickness. From these sheets it is possible to calculate that Miss McCormick had taken 19 days leave during 2009. Mr Rouse said that as Miss McCormick had been dismissed during the calendar year is was necessary to adjust her holiday entitlement of 21 days, and in fact she was only due 17½ days leave, which Mr Rouse had rounded up to 18 days.  As Miss McCormick had either been paid separately for the bank holidays that had occurred during the year up to the point where she left or had had them automatically included in her holiday entitlement of 21 days because they fell on a Monday, Mr Rouse said that the business did not owe her any holiday pay.

14.  The Tribunal agrees with Mr Rouse’s calculation of Miss McCormick’s holiday pay and dismisses Miss McCormick’s complaints that, (a) she is owed 4 days pay in respect of holiday pay, because she had already had those days included in her holiday entitlement, and (b) that she is owed for 3 days holiday leave because in fact she had taken all her holiday entitlement for 2009 which had accrued from 1st January 2009 to 21st October 2009, the date of her dismissal.

C.
Deduction of Course Fees

15. Miss McCormick complained to the Tribunal that the sum of £680 had been deducted unlawfully from her final wages and that this was a breach of her contract of employment pursuant to Article 86 of the Law. The Tribunal learned that these fees were in respect of the NVQ 3 course in hairdressing that Miss McCormick was attending at Highlands College from the beginning of September 2009.

16. The Tribunal notes that both the 2002 Contract and the 2008 Contract contain provisions, both at paragraph 11 of the respective contracts, that entitle Toni & Guy Jersey to deduct from an employee’s wages a sum equal to 100% of any training costs if the employee leaves the employment of Toni & Guy Jersey for any reason before completing the course or within one year of the provision of such training.

17. The Tribunal finds that the costs of Miss McCormick’s NVQ3 training course was properly and validly deducted from Miss McCormick’s wages in accordance with the terms of her contract of employment and her complaint in this matter is hereby dismissed.

D.
Unfair dismissal
18. Miss McCormick complained that she had been unfairly dismissed from her job and this was contrary to her right contained in Article 61 of the Law. The background to Miss McCormick’s complaint is as follows.

19. Miss McCormick was employed as the Style Director at Toni & Guy Jersey on 1st February 2002. Miss McCormick worked for 30 hours a week: on a Wednesday from 10am – 6pm, on a Thursday 10am – 7pm, on a Friday 9am – 2pm and on a Saturday from 9am – 5pm. From September 2009, Miss McCormick had attended an NVQ3 hairdressing course at Highlands College on a Monday and Tuesdays had become her day off.

20. The Tribunal learned that Miss McCormick was very keen to learn to teach hairdressing and that she and Mr Rouse had considered this to be a valid direction for the hair salon. The first step towards Miss McCormick learning to teach was for her to take her NVQ3 exams and it was agreed that she would start this course in September 2009. Miss McCormick was also willing to take the teaching course at the same time but the staff at Highlands College had told her and Mr Rouse that taking the two courses together was a ‘bit much’. Mr Rouse said that he agreed and that he made it plain to Miss McCormick that she could not take the teaching course until she had finished the NVQ3. Miss McCormick learned that there was a place on the teaching course starting in September 2009 and told the Tribunal that she was desperate to take it but Mr Rouse would not discuss it with her at all. The Tribunal learned that the teaching course would necessitate Miss McCormick being out of the salon on a Friday morning and as Miss McCormick was not willing to make up her hours on a Friday afternoon, Mr Rouse considered her absence to be too great a loss to the salon. The Tribunal learned that in fact Miss McCormick would only have been out of the salon for 3 hours on a Friday morning every 4 weeks but that she and Mr Rouse never discussed the detail of the course because he did not want her to do it. The Tribunal heard that Mr Rouse threw the course details in the dustbin in front of her. The Tribunal heard evidence from Miss McCormick that she told the Assistant Manager that she was very upset by Mr Rouse’s decision as she thought the teaching course had been agreed. The Tribunal learned that in the next 2 weeks leading up to the start of the teaching course Miss McCormick tried on various occasions to discuss the matter with Mr Rouse but he just dismissed it. Miss McCormick said that she enquired about her outstanding holiday leave because she thought she might use that to cover the time spent on the course. Miss McCormick said that she put in a holiday request for the first morning of the course but it was ignored by Mr Rouse. The Tribunal heard evidence that all holiday leave was always formally approved by Mr Rouse before it could be taken. Miss McCormick said that on the Thursday evening before the course was due to start she told the receptionist and the Assistant Manager that she would not be in the next day because she was going on the teaching course because if she did not start it now she would have to wait another year for the course to begin again. Miss McCormick said that she was aware that clients were booked in with her on the Friday morning. The Tribunal heard that Miss McCormick went on the course even though it had not been paid for and did not go back to work that day. Miss McCormick went to work on Saturday and said that everything seemed normal including her relationship with Mr Rouse. Mr Rouse said that he was extremely busy that day himself and as he works on a different floor to Miss McCormick did not see her during the day; apparently this was not unusual. The Tribunal heard that on Miss McCormick’s return to work the following Wednesday she realised that she had been ‘scored off’ in the salon’s diary for each Friday because those were her ‘college days’. Miss McCormick said that she explained that this was unnecessary but Claire Rouse told her to take the Friday off anyway, which she did. The Tribunal heard evidence that Miss McCormick worked on the following Saturday and Wednesday and again everything seemed normal. On the Thursday evening she received a text from Mr Rouse, who was in London, telling her to take a letter addressed to her from his desk drawer in the salon. This letter asked Miss McCormick to attend a disciplinary meeting at 6pm on Wednesday 21st October 2009. This meeting was subsequently changed by Mr Rouse at Miss McCormick’s request to 9:30am. Miss McCormick gave evidence that she was most surprised to receive this letter and she told the Assistant Manager how disappointed she was that she and Mr Rouse had not had a conversation to warn her of the contents of the letter.

21. Mr Rouse told the Tribunal that his first opportunity to take advice from JACS on his position as an employer had been on Monday 12th October 2009 and he had been too busy in the salon to speak to Miss McCormick on Wednesday 14th October 2009 and instead had sent her a text the next day requesting her to take the letter from his office.

22. The Tribunal heard that Miss McCormick attended the disciplinary hearing before Mr Rouse and the Assistant Manager. Mr Rouse told the Tribunal that he thought they would discuss Miss McCormick’s unauthorised absence and it would end in Miss McCormick receiving a warning for her conduct. Miss McCormick admitted to the Tribunal that she was ‘wound up’ and tense when she arrived for the meeting. The Tribunal heard that the Assistant Manager conducted the hearing and said that the reason for the disciplinary meeting was Miss McCormick’s failure to attend work on Friday 9th October 2009 without authority. Evidence was heard from both parties that Miss McCormick became agitated and swore profusely whilst criticising  the disciplinary procedure and the reason why she had to attend the meeting at all and that she felt bullied. Miss McCormick gave evidence that as far as she was aware Toni & Guy Jersey had no disciplinary procedures and in fact the 2002 contract expressly confirmed that it did not. It was noted by the Tribunal that at this point Miss McCormick did not actually possess a copy of her 2002 contract. Mr Rouse confirmed that the 2008 Contract referred to disciplinary procedures but in a separate document and that these procedures were not provided to staff nor exhibited in the staff room but kept in a drawer in his office. The Tribunal heard evidence that whilst the meeting lasted for about 20 minutes, the actual disciplinary part of the meeting could not commence because Miss McCormick was swearing and criticising throughout. Miss McCormick said that then Mr Rouse stood up, threw his papers down and said that he had had enough and that Miss McCormick was to, ‘collect her stuff and go’. Mr Rouse admitted losing his temper but said that it was because Miss McCormick was being repeatedly disrespectful of him as her employer and of the disciplinary process. Miss McCormick gave evidence that she thought she had been dismissed and duly collected her belongings and left the building; she was very upset.  Mr Rouse said he calmed down and the Assistant Manager said ‘what were they going to do now’, to which Mr Rouse said to call back Miss McCormick so they could continue the disciplinary meeting.  However, by then, Miss McCormick had left the premises and did not acknowledge Mr Rouse’s telephone calls.  There was no further contact between the parties until the return to work from leave of Mr Rouse’s business partner who texted Miss McCormick on Saturday 24th October 2009.  Mr Rouse and Miss McCormick subsequently spoke the next day but they “kept going over old ground” as Mr Rouse said that Miss McCormick refused to accept that he had not given permission for her to attend the teaching course and that she should not have taken unauthorised leave to do so.  Further, Mr Rouse said that Miss McCormick’s absence on Friday 9th October 2009 had caused an adverse effect on business which was not acceptable.

23. Mr Rouse gave evidence that Toni & Guy Jersey employs 19 people, and that it has no HR function.  Mr Rouse confirmed that he had not attended any JACS training courses.  However, in the 13 years since he set up the business, he had never had to deal with unauthorised absence and any disciplinary matters had been quite trivial involving junior employees.

24. Miss McCormick complained to the Employment Tribunal on the 15th December 2009.

The Law

25. Article 61 of the Law states that an employee has the right not to be unfairly dismissed.

26. In order to determine whether a dismissal is fair or not, the employer must show the reason for the dismissal.  The reason for the dismissal must be one of the “potentially fair” reasons set out in Article 64(2) of the Law.  The fairness of the dismissal, bearing in mind the employer’s reason, is determined with regard to the factors set out in article 64(4).  Article 64 states as follows:

(1)    
In determining for the purposes of this Part whether the dismissal of an employee is 
fair or 
unfair, it shall be for the employer to show –


(a)     
the reason (or, if more than one, the principal reason) for the dismissal; 



and


(b)     
that it is either a reason falling within paragraph (2) or some other 




substantial reason of a kind such as to justify the dismissal of an 




employee holding the position which the employee held.

(2)    
 A reason shall fall within this paragraph if it –


(a)     
relates to the capability or qualifications of the employee for 





performing work of the kind which he was employed by the 





employer to do;


(b)     
relates to the conduct of the employee;


(c)    
is that the employee was redundant; or


(d)     
is that the employee could not continue to work in the position which 
he 



held without contravention, (either on his part or on that of his employer) of a duty or 

restriction imposed by or under an enactment.

(3)    
 Not applicable
(4)     
Where the employer has fulfilled the requirements of paragraph (1), the determination of the 
question whether the dismissal is fair or unfair (having regard to the reason
shown by the 
employer) shall –


(a)    
 depend on whether in the circumstances (including the size and administrative 


resources of the employer’s undertaking) the employer acted reasonably or unreasonably 

in treating it as a sufficient reason for dismissing the employee; and


(b)     be determined in accordance with equity and the substantial merits of the case.

(5)     Not applicable
27. In this case, Miss McCormick was dismissed because of her conduct in that she took an unauthorised day’s leave in order to attend a training course that her employer did not want her to undertake at that time.  She was also dismissed because of her conduct during the subsequent disciplinary meeting.

28. In a ‘conduct’ dismissal it is necessary for the employer to show that:

· He believed the employee was guilty of the misconduct;

· He had in his mind reasonable grounds for sustaining that belief, and

· At the stage at which he formed that belief on those grounds, he had 
carried out as much investigation into the matter as was reasonable in 
the circumstances.

These three points go towards satisfying the test of whether what occurred fell within the ‘range of reasonable responses’ of a reasonable employer.  In cases involving the employee’s conduct, this test covers both the decision to dismiss and the procedure by which that decision was reached.  It is important that the Tribunal does not substitute its own views when looking at the situation; it must decide objectively whether the employer acted reasonably or not in each particular case.

The Tribunal’s Decision

29. The Tribunal is aware from the evidence that Mr Rouse did not want Miss McCormick to attend the teaching course at the same time as taking her NVQ3.  Evidence was heard that he expressed his opinion from the very beginning.  In addition, he did not pay for the course (but he did pay for the NVQ3), he would not discuss it further with her although she badgered him to do so; he threw the course papers in the dustbin in front of her and he did not grant her holiday leave to attend the course.  The Tribunal also heard evidence that Miss McCormick knew that bookings were being taken for her services on Friday 9th October 2009, but she still did not attend work on that day and instead attended the first part of the teaching course.  At no point did Miss McCormick make a secret of her plans to attend this course or that she intended to carry on with it.  Accordingly, the Tribunal is in no doubt that Mr Rouse had a genuine belief, which was reasonably held that Miss McCormick had taken an unauthorised day’s leave to start a training course which he had not approved.

30. The disciplinary meeting is more problematic.  The delivery of the notice of the disciplinary meeting was not well handled but it did get to Miss McCormick in plenty of time and she understood that she was to attend a disciplinary meeting.  It is also apparent that Mr Rouse was quite willing to alter the time of the meeting to accommodate Miss McCormick.  The Meeting was also conducted by the Assistant Manager which is correct as she was Miss McCormick’s supervisor and independent of the dispute between her and Mr Rouse.  The Tribunal heard that Miss McCormick was tense from the start of the meeting and she admitted to swearing profusely throughout but as a means of criticising the situation she was in; it was not directed at Mr Rouse, and he agreed with that evidence.  From the evidence there is no doubt that the meeting was heated and Miss McCormick was bad tempered throughout.  In addition, Mr Rouse admitted that he lost his temper and dismissed Miss McCormick because of what he perceived to be lack of respect towards him as an employer and the disciplinary process itself.  The Tribunal can understand Mr Rouse’s frustration at the meeting.

31. Miss McCormick said that she had never seen the disciplinary procedure and the Tribunal believes her; it was apparently not sent to her with the notice of the disciplinary meeting and as it was kept in Mr Rouse’s desk drawer there is no reason to suppose that she had been supplied with it during her employment.  Mr Rouse said that he attempted to get Miss McCormick back to the meeting within a short time as he realised he had acted hastily, but when that failed he did not attempt to contact her until 4 days later.  The Tribunal notes the words used by Mr Rouse in an undated email to Miss McCormick after her dismissal where he said to her “I agree I lost my temper and said to stop the meeting and get your things and go, I then quickly calmed down and realised that we needed to finish the hearing …”.  The Tribunal has asked itself whether this was a reasonable response by a reasonable employer in all the circumstances.  The Tribunal is aware that Toni & Guy Jersey is a small employer with no HR function or training.  It is also aware that this was the first formal disciplinary hearing that Mr Rouse had had to conduct.  It notes that Mr Rouse went to JACS for advice before starting the disciplinary process and this is encouraging.  The Tribunal is also aware that Miss McCormick’s response to the disciplinary hearing was insubordinate and rude. However, as an employer Mr Rouse should have exercised some restraint before dismissing Miss McCormick: Mr Rouse should have warned her that her continued swearing was offensive and likely to lead to her dismissal or he should have adjourned the meeting so that both parties could have an opportunity to calm down in order that a fair hearing could he held.  These would have been the actions of a reasonable employer.  Mr Rouse said in evidence that he had anticipated the disciplinary meeting ending in Miss McCormick receiving a warning but instead by losing his temper, he ended up dismissing her entirely; an action which he clearly subsequently regretted.

32. The Tribunal is satisfied Mr Rouse believed that Miss McCormick had committed an act of misconduct by taking unauthorised leave to attend a training course which Mr Rouse had not approved, but it is not satisfactory for this employee to have been dismissed summarily by whim of the temper of her employer.  This outburst meant that no fair hearing was held concerning Miss McCormick’s behaviour.  For this reason, the Tribunal finds that Miss McCormick’s dismissal did not fall within the range of reasonable responses of a reasonable employer and that Miss McCormick was unfairly dismissed.
Award

33. Article 77 of the Law authorises the Tribunal to make an award of compensation in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005, where it finds that a complaint of unfair dismissal is well founded.

34. The Employment (Awards) (Jersey) Order 2005 states that an employee who has been employed for a continuous period in excess of 5 years shall be entitled to receive by way of Award an amount equal to 26 week’s pay as follows:


Miss McCormick basic salary was £304.80 x 26 weeks = £7,924.80
35. Subject to the provisions of paragraph 36 below, the Tribunal hereby awards the sum of £7,924.80 to Miss McCormick by way of compensation for her unfair dismissal.

36. The Tribunal is willing to consider reducing the amount of compensation hereby awarded to Miss McCormick pursuant to its powers contained in Article 77F of the Law. The Tribunal Secretary shall convene a separate hearing of the parties before the same Tribunal members as soon as reasonably practicable for the purpose of hearing the reasons of Toni & Guy Jersey as to why it would be just and equitable for the Tribunal to reduce such award.

Schedule of Awards

	Award
	Total

	1. Outstanding Notice Pay
	£294.64

	2. Unfair Dismissal (Subject to Article 77F application)
	£7,924.80

	Total
	£8,219.44
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1
Mr Goncalves claims that he was dismissed by the Respondent, for whom he worked as a building labourer. Mr Kelleher for the Respondent says that Mr Goncalves was not dismissed, but left his employment, and that Mr Goncalves’ conduct was such that the Respondent was entitled to dismiss him for gross misconduct.

2
On 8th July 2009, Mr Goncalves was working for the Respondent on a building site at Havre des Pas. He said that he started work at 7.30 am. and at 10.00 am he left the site for a half hour break, as was customary. Mr Kelleher told him not to leave, but to continue to work, and he understood Mr Kelleher to say that if he did leave, he would be dismissed. Nonetheless, he went for his break because he was “starving and wanted to eat”. Half an hour later, when he returned, he understood Mr Kelleher to tell him to collect his belongings and leave, which he took as dismissal. On the following Friday, he met Mr Kelleher at a café at Cheapside where he was given a cheque for his wages, and nothing more.

3
Mr Kelleher’s version of events was that he wanted Mr Goncalves to remain on site for another hour or so because they were in the middle of pouring concrete for the slab of the building development on which the Respondent was working, and he needed Mr Goncalves there to assist in this important and time-critical operation. He said that he did not at that point tell Mr Goncalves that if he ignored the order he would be dismissed, but on balance we think it likely that he did say something along those lines, not least because Mr Camacho, a fellow employee who was a witness for the Applicant, said that he heard Mr Kelleher shout something to this effect as they left the site for their break 


Mr Goncalves denied that he was involved in the concrete pouring, and so his presence was not necessary, and that is why he left for his break despite Mr Kelleher telling him to stay.

4
In our judgment, the Respondent was entitled to treat Mr Goncalves’ behaviour as gross misconduct. In the circumstances, it was not for Mr Goncalves to disobey his employer’s order because he thought it was not necessary for him to remain in site, and we find it extraordinary that Mr Goncalves told us that he did understand that, should he disobey the order and take his break, he would be dismissed, yet he still took his break. In cross examination, Mr Goncalves agreed that on other occasions he had accepted working through normal breaks.

5
Upon Mr Goncalves’ return to the site at about 10.30am, Mr Kelleher says that he told him that he was not dismissed, but was suspended. This is corroborated by Mr Camacho, who heard another labourer, Mr Victor Da Costa, who spoke both Portuguese and English, tell Mr Goncalves that he was suspended.


Mr Goncalves collected his belongings and left the site, apparently thinking that he had been dismissed rather than suspended but this is not what happened.

6
We find that Mr Goncalves was not dismissed, but was suspended. Whatever Mr Kelleher said to him in the heat of the moment when Mr Goncalves disobeyed his order, we believe that upon his return from the break, Mr Goncalves was told that he was suspended.

7
Mr Tindall, who deals with the Respondent’s books on a freelance basis, gave evidence. He said that on 8th July Mr Kelleher called him to tell him what had happened and to ask him to prepare a letter to be sent to Mr Goncalves asking him to attend a disciplinary hearing on 15th July; this letter, dated 10th July, was sent to the correct address. Mr Goncalves did not respond or attend the hearing, so another letter was sent on 16th July, giving another date for the disciplinary hearing, and Mr Tindall called Mr Camacho to ask him to speak to Mr Goncalves. Mr Camacho did speak to Mr Goncalves, who told him that he did  not know about any meeting and would not attend anyway as he did not have enough English; Mr Camacho passed this message to Mr Tindall. So, there was no meeting.

8
This was the point at which Mr Goncalves could have retrieved the situation. He was invited to attend a disciplinary hearing, at which he would have learned that he had misunderstood, and that he had been suspended, not dismissed. Even if, which seems unlikely, he did not receive either of the letters which Mr Tindall sent, he could have responded to the message conveyed to him by Mr Camacho by agreeing to attend the meeting; yet, he refused to attend.


By this action, this refusal to attend either of the disciplinary hearings arranged by his employer, Mr Goncalves in effect resigned his employment without giving notice.

9
Our findings therefore are:

(a)
Mr Goncalves did not attend the disciplinary hearings. He certainly did know about the second because Mr Camacho called him, at the request of Mr Tindall, to ask him to attend, and he refused. He thus left his employment, rather than his employer dismissing him. His claim for unfair dismissal therefore fails.

(b)
Mr Goncalves’ behaviour in disobeying his employer’s specific order to remain at work rather than take his break, believing that if he did so he would be dismissed, was gross misconduct which entitled the Respondent to summarily dismiss him.

10
We find that no money is due to Mr Goncalves. His claim for holiday pay fails because we are satisfied that 4% was added to his hourly rate as compensation for holidays. His claim for pay instead of notice clearly fails because he was not dismissed by the Respondent.

Jersey Employment Tribunal

Case Number:  
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Respondent:
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Before:  

Mr D Le Quesne, Chairman; Mrs M Curtis and Mr A Hall 
Representation: 


For Applicant: 
The Applicant represented himself
For Respondent:
Advocate Helen Ruelle, Mourants
The Facts

1
Mr French was employed by Rentokil for just over nine years and at the time his 
employment ended he was a Pest Control Technician. He was the senior person in that 
job in the Channel Islands, and clearly was valued by Rentokil and its customers for 
whom he performed his duties.

2
On 16th September 2009 Mr French went to the storage premises of the Co-op to perform 
his routine duties of checking for rodents. Whilst there, he was seen and captured on 
CCTV removing a box of razor heads from a shelf, which he admits he put in his bag 
and took out of the premises with him when he left.


Staff at the Co-op reported the matter to the police and Rentokil. We understand that 
the police have taken no further action. It appeared to Rentokil, as it appeared to the Co-
op, that Mr French had stolen the razor heads, and so Rentokil applied its disciplinary 
procedure, to which we will refer below, which culminated in it dismissing Mr French 
for gross misconduct by stealing. Mr French claims that he was unfairly dismissed.

3
In his claim form Mr French alleged that he had not been paid the full salary due to him, 
but during the hearing he withdrew that claim. 


Whilst Mr French claimed that the disciplinary process was not fair, it appeared to us 
that he did not seriously criticise the process itself, which was compliant with the 
procedure described in Rentokil’s handbook and appeared to us to be fair and 
thorough. There was an initial meeting, albeit it at short notice, then a formal 
disciplinary hearing, on reasonable notice, at which Mr French was accompanied by 
someone of his choice. The decision taken at that hearing was the Mr French had stolen 
the goods, and this was gross misconduct, so he was summarily dismissed.


There followed an appeal before a senior employee of Rentokil from the UK, which 
appeal upheld the decision of the disciplinary hearing.

4
Mr French’s prime argument before us was that the decision that he had stolen the razor 
heads was not reasonable, and thus the dismissal was unfair. In brief, Mr French told us, 
as he told his employer, that he was in a hurry when he went to do his job at the Co-op, 
so he cut corners. He thought that he heard and saw on a shelf something, which could 
have been a mouse, so he took the box from the back of the shelf, which is where he 
would expect to find a mouse run (although he had not previously found any mice at 
these premises). He took the box with his bag to the end of the corridor, out of sight of 
the CCTV camera, undid the box and removed some razor heads from it and put them 
in his bag, found no mouse, and, in order to save time, simply crushed the end of the 
box containing the remaining razor heads (to trap a mouse should there be one) and put 
them also into his bag. He left the premises with his bag, intending to check the box 
when outside. He forgot about the box until he was contacted by the police the 
following evening, asking him to go the Police headquarters on the Saturday, but not 
informing him of the reason.


On the Friday, Mr French was sorting through his bag when he discovered the box and 
the razors. He realized that the police must want to see him about the removal of the 
razor heads, and he panicked. He knew that he had done wrong, but the wrong was not 
theft (he did not even use that sort of razor and did not have the type of handle on 
which the razor heads would fit). The wrong he knew he had done was not informing 
the Co-op or anybody else that, because he was in a hurry, he had taken the box and 
contents away with him in order to examine them later. By doing this, he would not 
have to complete the paperwork which his employer required to be completed when 
goods were removed from customer premises. He knew this was contrary to 
procedures.


Mr French stated that he was not dishonest, that he knew that when he removed the box 
from the shelf he was being captured on CCTV, and so it was absurd to think that he 
would so openly commit a theft, and of course he made the point that it was unlikely 
that he would jeopardise his livelihood and good reputation for a box of razor heads.


That is a brief outline of Mr French’s case.

5
An equally brief outline of Rentokil’s case is that it was given CCTV footage showing, 
without any room for doubt, Mr French taking the box. A couple of days later, after Mr 
French had been contacted by the police, he returned to the premises, without signing in 
as normal, and replaced on the shelf the goods which he had taken. Mr French on this 
occasion went to speak to a senior Co-op employee in order to explain what had 
happened, but by that stage the police and Rentokil had been informed. These, it was 
suggested, were the actions of a man who knew he had been caught and who wanted to 
limit the damage. The Co-op complained to Rentokil about what it saw as theft, and 
thus the disciplinary procedure was set in motion.


Rentokil made the point that Mr French’s job was one of trust, in that he had the keys to 
clients’ premises which contained valuable items, and he was able to come and go from 
them at will.

6
The full details of what happened on and around the day in question are too lengthy to 
be recited, and there is no need for us to do so. Points were made which supported both 
sides. The Tribunal’s job is not to re-hear the disciplinary hearings and form its own 
judgment; its job is to determine whether the decision which the employer, Rentokil, 
made was within the bounds of what was reasonable. Nobody apart from Mr French 
knows what was in his mind; whether he was in a hurry because of the amount of work 
he had to do, and he genuinely decided to cut corners and not follow normal 
procedures, by taking the box home to see if there was a mouse inside it, rather than do 
that in the warehouse, or he took the box of razor heads home with the intention of 
stealing them. Put differently, either this was a notably incompetent theft, blatantly 
done under the eye of a CCTV camera, or it was a rash disregard of established 
procedures and common sense.

7
Given the evidence which Rentokil had, particularly that showing Mr French removing 
from a shelf a box of razor heads, which he admitted he then took away without telling 
anybody:


(a) 
We conclude that the decision of Rentokil that Mr French had stolen the goods 

was within the band of reasonable decisions which could have been made in the 

circumstances. 


(b) 
In view of the position of trust held by Mr French, we also conclude that it was 

reasonable to dismiss him for gross misconduct. 


(c) 
It follows that we do not agree that Mr French was unfairly dismissed.

Jersey Employment Tribunal
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The Facts

1. Miss Karczewska made 4 complaints to the Tribunal as follows:

A.
That she was owed 1 week’s notice of termination of her employment in accordance 
with the terms of her contract of employment, and she was pursuing this right in 
accordance with Article 86 of the Employment (Jersey) Law 2003 (‘the Law’);

B.
That she was owed holiday pay pursuant to Article 86 of the Law;

C.
That she had been unfairly dismissed from her employment, contrary to her right 
contained in Article 61 of the Law;

D.
That she was owed one week’s wages from the commencement of her employment, 
pursuant to Article 86 of the Law.

The Deputy Chairman has considered each of these complaints in turn:

A. A week’s notice pay

2. Miss Karczewska was employed by the Respondent for approximately 2 years and 7 months.  By the end of employment with the Respondent, Miss Karczewska was the Manager of B-Bar in St Helier. Miss Karczewska’s contract of employment states that she is entitled to receive 4 weeks written notice of the termination of her employment.

3. Evidence was heard from Mr Bourne on behalf of the Respondent that as the business of the B-Bar (operated by the Respondent) was not successful, a decision was made to close the bar. Mr Bourne said that he announced this decision at his weekly manager’s meeting with Miss Karczewska on Monday 5th October 2009. Mr Bourne produced a page from his diary on which he had noted that he had made that announcement (amongst other items discussed at the meeting which were also noted in his diary). Mr Bourne said that he explained that the bar would be changing its identity and becoming a sports bar and that he invited Miss Karczewska to meet with his partner in the venture, Mr John Young, on the 7th October 2009 regarding obtaining a position in the new bar. Mr Bourne gave evidence which was supported by his witness, Mrs Deborah Le Garignon, that at the next weekly management meeting held on the 12th October 2009, he gave Miss Karczewska verbal notice of the termination of her employment with the Respondent which he said he would follow up in writing. Mr Bourne produced a file copy of a letter dated 12th October 2009 which contained confirmation of the 4 week’s notice given at the meeting. The letter was addressed to Miss Karczewska at her address in Apsley Road. Miss Karczewska informed the Tribunal that this was her old address and about a year before she had moved to a new address. Miss Karczewska confirmed that she had not informed her employers of her change of address. Miss Karczewska told the Deputy Chairman that she did not appreciate that she had lost her job until the 20th October 2009, when Mr Young informed her that she did not have a role within the new bar. She said that this was confirmed by an email from Mr Bourne on the 22nd October 2009, in response to her email querying her position within Mr Bourne’s organisation.

4. Mr Bourne gave evidence that in his opinion Miss Karczewska was confusing the two situations – her being given notice from her position as Manager of the B-Bar by the Respondent and her failure to gain a new position with the new Sports bar, and as far as he was concerned he had given Miss Karczewska the correct amount of notice as required by her contract of employment. Mr Bourne told the Deputy Chairman that he did not realise that Miss Karczewska had not received the letter containing her notice until they met on the 26th October 2009 at which point he provided her with another letter (a copy was supplied to the Tribunal) confirming her situation which she required for Social Security purposes.

5. Miss Karczewska told the Deputy Chairman that she was firmly of the opinion that she was not given notice of the termination of her employment until the 22nd October 2009 when she received the email referred to above from Mr Bourne. Accordingly, Miss Karczewska believed that she had only been given 3 week’s notice and not the 4 weeks prescribed in her contract of employment.

Decision

6. Miss Karczewska’s contract of employment requires the Respondent to provide 4 week’s written notice of the termination of her employment. Mr Bourne said in evidence that he had informed Miss Karczewska verbally of her dismissal at their meeting on the 12th October 2009 which he had followed up by a letter sent to the address which he had on file for her. This evidence was supported by a copy of a letter dated 12th October 2009 which was addressed to Miss Karczewska’s previous address and also the verbal testimony of Mrs Le Garignon who also attended the manager’s meeting of the 12th October 2009. Miss Karczewska as an employee has a responsibility to keep her employer informed of her current address for situations such as these, where important correspondence has to be sent to her home. By her own admission Miss Karczewska failed to do this and there is nothing on the face of the Respondent’s evidence to suggest that it did not send the written notice of the termination of her employment to Miss Karczewska to the address she had supplied for this purpose. Accordingly, Miss Karczewska’s complaint that she is owed a week’s notice of the termination of her employment, is hereby dismissed. 

B. Holiday Pay.

7. It is noted that Miss Karczewska withdrew this complaint at the hearing.

C. Unfair Dismissal

8. Miss Karczewska made a complaint to the Tribunal that as she had been a good, loyal and committed employee she should have been offered another position by Mr Bourne within his group of companies upon the closure of the B-Bar by the Respondent and his failure to do this constituted unfair dismissal by the Respondent. 

9. Mr Bourne explained that Miss Karczewska had been the Manager of the B-Bar since 5th January 2009 and had fulfilled this function adequately but the business had never flourished under her management. After a poor summer’s trading it was decided to open the B-Bar on Friday and Saturday nights’ only and Miss Karczewska was relocated to a more junior role in the Buddha Bar during the week in order to keep her employment. Mr Bourne said that when the decision was made to close the B-Bar, refurbish the premises and re-open as ‘Champions Sports Bar and Grill’, Miss Karczewska was fully aware of the plan, although she may not have been aware that it was Mr Bourne’s business management that had prevented the B-Bar’s business going into liquidation prior to its closure. As stated in paragraph 3 above, Miss Karczewska was given the opportunity to apply for a position at the new bar along with other members of the B-Bar staff.  Evidence was heard from Mr Young, the director of Champions Sports Bar, that no secret was made of the fact that his son would manage the new bar, and Miss Karczewska acknowledged to the Tribunal this was the case. Mr Young said that he twice visited the B-Bar before interviewing Miss Karczewska and was not very impressed by her operation of the premises. He also said that his interview with Miss Karczewska was not very successful and he decided that there was not a place for her in the new bar – one of the reasons being that Miss Karczewska did not display any interest in or knowledge of sport. However, Mr Young did employ other members of staff of B-Bar which fulfilled this criteria. The Tribunal also learned that Miss Karczewska gave notice to the unsuccessful members of staff. Miss Karczewska said that she just assumed that she would be offered a job within the other companies owned by Mr Bourne; she said that he had mentioned a new venture providing start up facilities for small businesses in the Island for example, and also there was a position of Assistant Manager at Mint night club that she was not offered. Mr Bourne said that the business model of the new venture had changed by the time it was launched and in fact required no staff to operate it, and the night club position was filled by an existing member of the Mint staff by the time Miss Karczewska was unsuccessful at the new bar.. Mr Bourne said that he had no other management positions to offer Miss Karczewska by the time B-Bar closed.

10. Mr Bourne informed the Deputy Chairman that following the closure of B-Bar the Respondent ceased trading altogether, paid off its debts and is presently just a shell company with no assets or liabilities. Mr Bourne explained that Champions Sports Bar & Grill Limited is owned by a separate company with different ownership.

11. Article 61 of the Law provides that an employee shall have the right not to be unfairly dismissed. Article 64 of the Law states that in determining whether the dismissal of an employee is fair or unfair, an employer must show the reason for the dismissal. One of the stated reasons for dismissal and thus a potentially fair reason to dismiss an employee, is that the employee was redundant. Redundancy is defined by Article 2 of the Law as follows:

(1)     For the purposes of this Law an employee who is dismissed shall be taken to be 
dismissed by reason of redundancy if the dismissal is wholly or mainly 
attributable to –


(a)     
the fact that his employer has ceased or intends to cease –


(i)      
to carry on the business for the purposes of which the employee was 



employed by him, or


(ii)      
to carry on that business in the place where the employee was so 



employed, or


(b)     
the fact that the requirements of that business –


(i)      
for employees to carry out work of a particular kind, or


(ii)      
for employees to carry out work of a particular kind in the place 


where the employee was employed by the employer, have 



ceased or diminished or are expected to cease or diminish.

(2)     
For the purposes of paragraph (1) the business of the employer together with 
the 
business or businesses of his associated employers shall be treated as one (unless 
either of the conditions specified in paragraphs (a) and (b) of that paragraph would be 
satisfied without so treating them).

(3)     
In paragraph (1) “cease” and “diminish” mean cease and diminish either 
permanently or temporarily and for whatever reason.

12. When the employer has shown the reason for the dismissal Article 64 (4) of the Law states that - 


‘the determination of the question whether the dismissal is fair or unfair (having regard 
to the reason shown by the employer) shall –


(a)     
depend on whether in the circumstances (including the size and administrative 

resources of the employer’s undertaking) the employer acted reasonably or 


unreasonably in treating it as a sufficient reason for dismissing the employee; 


and


(b)    
be determined in accordance with equity and the substantial merits of 
the case.’

Decision

13. It is clear from Mr Bourne’s evidence that the Respondent intended, ‘to cease to carry on the business [at the B-Bar] for the purposes of which the employee was employed by the employer ‘(article 2(1) (a). Thus, the reason for Miss Karczewska’s dismissal was that she was made redundant by the Respondent.

14. As stated above it is necessary next to consider whether Miss Karczewska’s dismissal for redundancy was fair or not. It was clear and undisputed in evidence that the business of the B-Bar was failing and in order to avoid incurring large debts, a decision was made to cease trading. It is also clear that a decision was made to start a new type of bar on the premises, with a new partner and a different company. It was also undisputed that Miss Karczewska was interviewed for a position in the new business which she failed to get because Mr Young did not like her style of work (having inspected it himself) and her admitted lack of interest in sport. Evidence was heard that other members of staff at the B-Bar did secure jobs at the new bar, so the new management were genuinely looking at the B-Bar staff to fill the staffing posts. Miss Karczewska said that she should have been considered for a job within the Group on a wider basis but evidence was heard from both Mr Bourne and Mrs Le Garignon that no such positions were available.

15. Having considered all of this evidence the Deputy Chairman is of the opinion that Miss Karczewska was made redundant  on the closure of the B-Bar by the Respondent and that Mr Bourne did offer her the opportunity of securing another position at the new bar, which Miss Karczewska failed to get.  Miss Karczewska said that she assumed that she would remain within the group of companies on the closure of B-Bar and was very upset to have lost her position altogether.  The Deputy Chairman is not unsympathetic to her situation but the question is, did the Respondent act reasonably when she was made redundant, and the answer is quite simply that it did: the business that employed her was closing, Mr Bourne took the extra step of giving her the chance to interview for a new job which she failed to get and there were no other suitable positions available to her at that time.  Accordingly, Miss Karczewska’s complaint that she was unfairly dismissed is hereby dismissed.
D. Failure to Pay Wages

16. Miss Karczewska complained to the Tribunal that when she started to work for the Respondent she was required to work a week ‘in hand’ and these wages were not returned to her when she left the Respondent’s employment.

17. Mr Bourne for the Respondent pointed out that Miss Karczewska failed to ask for these monies when she finished working for the Respondent, and it was some months later that she brought this matter up through JACS.  Mr Bourne said that Miss Karczewska could not identify the week in question (she had had 3 contracts of employment during her employment with the Respondent all of which contained a standard clause referring to a week in hand – although if a week’s pay had been retained, it would only have been one week’s pay throughout her employment).  In addition, Mr Bourne said that she had failed to include this matter as a complaint on her form JET1, although he wanted the Tribunal to rule upon it because he had spent many hours dealing with this matter.

18. Conflicting evidence was heard from each party regarding Miss Karczewska’s starting date of employment.  Miss Karczewska said it was Wednesday 28th March 2007.  Mr Bourne said that the Respondent’s records indicated that it was Sunday 1st April 2007.

19. Miss Karczewska gave evidence that she worked on the 28th, 29th, 30th and 31st March and was paid for those shifts.  Miss Karczewska said that the following week, she worked for a full week and that week was retained by her employer as her ‘week in hand’.

20. Mr Bourne gave evidence that he and his accounts department had gone through the pay roll record for this period and could find no reference to Miss Karczewska having worked a week in hand.  Mr Bourne said that this would be clearly marked in the records if this was the case.  Mr Bourne also explained that although the ‘week in hand’ provisions were included in all the contracts, it was not expected that management positions would work a week in hand – it was aimed at lower positions to prevent staff not coming in to work after being paid.  It was unclear to the Deputy Chairman from the evidence whether Miss Karczewska’s first position as an assistant manager warranted this treatment or not.

21. Towards the end of the hearing, Miss Karczewska produced an extract from the Respondent’s pay roll records which whilst undated clearly stated her name and the pay she had accumulated on each day she was shifted to work that week – it is noted that it says she worked Monday through to Sunday without a day off.  Further, underneath these entries on a separate line, it says “WEEK IN HAND”.  The names and earnings of all the other employers for that week appear after this entry.

22. Mr Bourne expressed astonishment at receiving this document because it had not been produced during their discussions at JACS and also did not correspond with his records.  At the directions of the Deputy Chairman, this matter was adjourned so that Mr Bourne could make further enquiries.

23. Mr Bourne subsequently attended the Tribunal’s offices and delivered the payroll records of the business for the weeks ending 1st April 2007, 8th April 2007 and 15th April 2007.  It is immediately apparent that none of these records contain a reference to Miss Karczewska having earned a ‘week in hand’ although Miss Karczewska is mentioned in all 3 documents as an employee.  It is obvious from the documents that the extract of the payroll provided by Miss Karczewska is in fact from the week ended 1st April 20007 – this is because all the details of the other employee’s earnings are the same as on the document provided by Mr Bourne (because the employees work shifts, their wages fluctuate week to week).  However, the Deputy Chairman is most concerned to note the following differences:

a) Mr Bourne’s extract of the payroll for the week ending 1st April 2007 contains Miss 
Karczewska’s name but no wages are attributed to her on any day that week.  This is 
surprising because Mr Bourne said in evidence that Miss Karczewska started work on 1st April 2007 – a day which is on that schedule, so some wages for that shift should have been noted on that date.

b) Miss Karczewska’s extract of the payroll for the week ending 1st April contains a note of the wages earned by her for each day of that week, making a total of £290. Miss Karczewska gave evidence that she commenced work on Wednesday 28th March 2007. Accordingly, there should be no wages attributed to her for shifts worked on Monday 26th March or Tuesday 27th March 2007.

c) Mr Bourne’s copy of the payroll for the week ending 1st April 2007 makes no reference to a ‘week in hand’, whilst Miss Karczewska’s copy clearly states this, even though she said in evidence that she did not work all of that week.

Conclusion

24. There is clearly something very wrong with this evidence and it is not possible for the Deputy Chairman to reach a decision based on the information presented to date.  The Deputy Chairman has instructed the Tribunal Secretary to convene a further hearing at which this matter it to be settled once and for all.  The parties are urged to consider their positions carefully and to check their evidential sources very closely indeed prior to that hearing date. The parties are reminded that the evidence they have given to date, and the evidence they will be required to give at the next hearing, is evidence given under Oath.
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THE FACTS

1. Miss Chapman was employed by the HSBC Group on 6th December 1993. In 1995 Miss Chapman was appointed the Financial Controller of the Head Office of HSBC Bank Middle East Limited (‘HBME’) which was located in Jersey. This appointment involved Miss Chapman receiving a significant upgrade in her position from a GCB6 to GCB4. The highest grade is GCB0 which is occupied by Chief Executives of HSBC Group. Miss Chapman’s position had been regraded to GCB3 by the time of her resignation from HBME.

2. As Financial Controller, Miss Chapman’s role (according to a job description dated 3rd September 1996) was, ‘To manage the [HBME] Head Office finance function controlling the consolidation and reporting of the [HBME] Group financial information submitted to the Board, HSBC Head Office and in externally published documents’. Miss Chapman was also expected to deal, ‘directly with the HBME Executive Directors, Chief Executive Officers and Financial Controllers throughout the [HBME] Group and the Group Chief Accountant of HSBC Head Office’. Miss Chapman reported directly to the full time and part-time HBME Executive Directors in Jersey and also, on a functional basis, to the HSBC Head Office Group Accountant, who by the time of Miss Chapman’s resignation was Mr Russell Picot (‘RP’) and Mr Mike Arnold (“MA”) the Chief Executive Financial Officer of HBME based in Dubai.

3. When Miss Chapman joined HBME, its Executive Director was Mr Chris Keirle (‘CK’), and by all accounts, Miss Chapman and CK had a good working relationship. Miss Chapman gave evidence that CK, ‘expected consistent high quality work and was fully prepared to very verbally and forcefully ‘kick your backside’ if you did not produce the goods… although he would only ever do this in private and always supported me publically’. The Tribunal heard that by 1997 Miss Chapman had also been appointed the HR Business Partner for the HBME Head Office, which covered 14 staff. Miss Chapman told the Tribunal that over the years, ‘the financial role expanded and became significantly more challenging both on a technical level and with the sheer volume of work, which was ever increasing’. The Tribunal learned that Miss Chapman’s role also required her to work closely with the HBME Company Secretary, Mr Michael Seguss (“MS”) on occasions.

4. In 2006 CK retired as Executive Director of HBME and took on a part time role as Executive Director but supporting the new, full time, Executive Director as required, and especially covering his absence from the office. The new Executive Director was Mr John Blanthorne (‘JB’) who, Miss Chapman said, ‘fitted right in’ and ‘was more than happy to ask [MS] and myself for our input and guidance and he quickly found his feet. Although he exercised a management overview he basically trusted [MS] and I to get on with our own jobs, providing support and professional/financial advice as and when requested. The Office continued to run very much along the same lines as it always had… I carried on… managing the finance department, dealing with the issues that arose and providing full support to JB and CK, including covering for both of them when JB’s travel commitments coincided with CK’s’.

5. In December 2008 JB moved to the HBME office in Dubai and Mr John Perry (‘Mr Perry’) was appointed in his place. Mr Perry was appointed at the suggestion  of Mr Youssef Nasr (‘Mr Nasr’) the Chairman and Chief Executive Officer of HBME, because Mr Perry has expert knowledge of the Basel 2 Banking Regulatory Regime, which Mr Nasr felt was lacking in his region of the HSBC Group. The Tribunal heard evidence that Mr Perry is an acknowledged expert within HSBC Group of the Basel 2 regulations. Mr Perry’s appointment was approved by the HBME Board with effect from the 1st December 2008.

6. The Tribunal learned that Mr Perry visited Jersey for 3 days in September 2008 in order to familiarise himself with the HBME office and the Island but that Miss Chapman was on compassionate leave at that time and did not meet him. Mr Perry was due to start work in Jersey on the 17th November 2008, for a handover from JB, taking control of the Head Office on the 1st December 2008. Miss Chapman had only met Mr Perry at a training event prior to his commencement in Jersey.

7. It is not an understatement to say that Miss Chapman did not get along with Mr Perry. In fact Miss Chapman’s difficulties commenced before Mr Perry started work in Jersey in respect of a telephone call she received from Mr Perry on 26th September 2008 and to which she took great exception. Their relationship culminated in Miss Chapman making an informal grievance complaint about Mr Perry, followed by a formal grievance complaint and an attempt to appeal against the findings of such hearing. Miss Chapman gave notice of her intention to resign from HBME and to claim constructive dismissal on 2nd April 2009 and did resign from her position on the 9th June 2009 without notice. Miss Chapman lodged a complaint of constructive unfair dismissal with the Employment Tribunal on 31st July 2009.

8. The facts of this case which Miss Chapman believes supports her complaint of constructive unfair dismissal are numerous and complicated. The Tribunal has considered that, for the purposes of this decision, it is practical to set out the facts, as it has found them, separately in respect to of each complaint cited by Miss Chapman although the Tribunal acknowledges that Miss Chapman wishes all the incidents to be taken together when the Tribunal considers whether her complaint of constructive unfair dismissal should be upheld.

9. The following order of events broadly follows that described by Miss Chapman in her written statement. Particular note must be taken of the headings of the following paragraphs as reference will be made to those headings further in this document as a shorthand method of describing the facts found by the Tribunal and stated after each heading.

Mr Perry’s Telephone call

10. Miss Chapman gave evidence that the first communication she had with Mr Perry was a telephone call from him on the 26th September 2008, the first day she came back to work after 3 weeks compassionate leave. Miss Chapman gave evidence that she assumed Mr Perry was going to introduce himself as she had missed his familiarisation visit. Miss Chapman acknowledged that Mr Perry did introduce himself and asked after her father’s health. However, she said that he then told her that, ‘when I take over from [JB] you had better understand that I am in charge. I have significant financial experience and I am very hands on’. Miss Chapman described Mr Perry’s tone as ‘aggressive and bullying’ and that she was at, ‘a loss as to how to respond’. The conversation went on, Miss Chapman said, to discuss HBME staff entries in the Group Directory and the preparation of the HBME monthly financial reports. Miss Chapman said that she contradicted Mr Perry’s understanding of the HBME procedure on this matter, and Miss Chapman said Mr Perry simply hung up on her. Miss Chapman gave evidence that she was ‘shocked’ by the ‘aggressive bullying barrage’ she had received from Mr Perry and ‘wondered what he was going to be like in person’. The Tribunal heard that after thinking about the matter over the weekend, Miss Chapman relayed the conversation to JB and said that Mr Perry had ‘threatened her’. JB said he would speak to CK about the situation. It should be noted that Mr Perry gave evidence to the Tribunal that he recalled his telephone conversation with Miss Chapman as ‘cordial and professional in its nature’, and that he did not believe ‘that it was either aggressive or intimidating’. JB also divulged to Miss Chapman that during the familiarisation visit, Mr Perry had been ‘highly excitable, bouncing around and proud of the size of his office’. JB also told Miss Chapman that Mr Perry had been in his opinion, a poor house guest during the visit. This information is included in this document because Miss Chapman included it in her subsequent grievance to the Bank and in her evidence to the Tribunal in support of her constructive dismissal complaint.  Evidence was also heard from Miss Chapman that JB had informed Mr Perry prior to him starting work in Jersey, that Miss Chapman ‘more or less ran the office’. Miss Chapman gave evidence that CK did speak to her about Mr Perry’s telephone call and said that he would speak to Mr Perry about it when he arrived in Jersey.  Miss Chapman said that she had no reason to doubt that CK would do this and never raised the subject with CK again. CK’s witness statement of the 12th January 2009 confirms that he did speak to Mr Perry about the manner of this telephone call to Miss Chapman when Mr Perry arrived in Jersey and Mr Perry made no comment in return. At the Tribunal hearing Mr Perry could not remember this conversation with CK.

Mr Perry’s Job Title

11. As the HR Business Partner for HBME, Miss Chapman was required to deal with Mr Perry’s J Category licence under the Regulation of Undertakings Law and also to ensure that he was on the payroll prior to him taking up his post in Jersey.  The Tribunal was informed that in due course Miss Chapman received the Bank’s Assignment Package Notice which contained the information supporting the J Category licence application, and noticed that Mr Perry was described as the “Chief Executive Director” of HBME.  Miss Chapman said that she realised that this title did not exist in Jersey, and on querying it with the Group HR in London, was told that Mr Perry had provided that information and only he could change it.  Miss Chapman said she discussed the matter with MS who advised Mr Perry and HR in London, that the Jersey office did not have a “Chief Executive Director” and that the role had always been fulfilled by an Executive Director to avoid potential conflicts with other executives in the group.  Miss Chapman said that she did not contact Mr Perry about his “self appointed title” because Mr Perry had been “rude and aggressive” to her in the Telephone Call of 26th September 2008 and she did not want to incur any “backlash from John Perry”.  Mr Perry gave evidence to the Tribunal that an HR assistant in London had accredited the job as ‘Chief Executive Officer’ and not him and he had no influence over the information that had been sent to Miss Chapman. Mr Perry added that whilst he was sent a copy of the email with his Jersey posting’s details on it, it was encrypted and he was unable to read it on his Blackberry for the week in question because he was travelling on business.  In fact, the Tribunal learned that Mr Perry replied to MS’ email to him on 13th October 2008 about the Job Title by stating, “Thanks Mike.  Seems sensible to simply call the job “Executive Director”, and nothing more was discussed about the matter.  Miss Chapman also gave evidence that she thought Mr Perry’s J Category Licence took an unusual amount of time to be issued, but on questioning by the Tribunal was unable to offer any factual explanation for this delay. Mr Perry told the Tribunal that he knew nothing about Miss Chapman’s concerns in this matter until she lodged her formal grievance against him.

Miss Chapman Sells her HSBC Shares

12. Miss Chapman gave evidence that because of the “aggressive” Telephone Call of 26th September 2008 and Mr Perry’s “self-inflated” Job Title, she was “increasingly worried about the imminent arrival” of Mr Perry in Jersey.  Accordingly, “just in case [she] did end up having to leave” she decided on the 5th November 2008 to sell all of her HSBC shares that she had accumulated during her employment.  Miss Chapman said she sold her shares at a loss.

13. Under cross examination, Miss Chapman denied that she had decided not to give Mr Perry a chance or that this was an act which was disproportionate to her dealings with Mr Perry to that date.  The Tribunal heard that Miss Chapman used an opportunity in the second week of November 2008, when she was in London on a course, to try and meet Mr Perry face-to-face in order “to confront her fears”.  It appears that Mr Perry was away on business so instead Miss Chapman discussed his imminent arrival in Jersey with a Senior Manager in the London office who described Mr Perry as a “bit mad”.  Miss Chapman admitted in cross examination that this statement was said jovially and without malice.

Handover to John Perry

14. The Tribunal learned that Mr Perry started in the Jersey office of HBME on the 17th November 2008.  Miss Chapman gave evidence that JB told her that he could not properly handover to Mr Perry because Mr Perry would seem to “lose concentration ... disappear into the main office”, and in Miss Chapman’s opinion, start “bouncing and parading around again”.

15. Mr Perry explained to the Tribunal that an HSBC executive is required, on taking on a new role in a new country, to complete a formal document called a ‘take over certificate’.  This document requires the new executive to certify that they ‘have taken over the duties of [insert title] with effect from [date] and have been provided with the appropriate job description and objectives’. This is followed by a statement whereby the executive confirms a list of all the reviews that have been undertaken. Mr Perry explained that a new executive is not expected to know everything when he takes up his post but is expected to spend the first 3 months asking questions and learning so that at the end of that period he can show that he knows what is going on and that he is in charge. This settling in period is used to assess and review the procedures currently in place and to set objectives of what could be improved. In addition key accountabilities are set for the staff for the future. Mr Perry informed the Tribunal that during his early days in Jersey he met with Mr Martin Spurling the Chief Executive Officer of HSBC Offshore Islands (the most senior HSBC appointment in Jersey) (Mr Spurling) where Mr Spurling expressed a view that HBME should be more joined up with HSBC in the Channel Islands, not only from a pay and bonus perspective but also in respect of practical matters such as travelling and ordering requirements. Mr Spurling had expressed an opinion that he considered HBME to be too much in isolation and a more collegiate relationship should be forged, whilst retaining HBME’s fiscal independence.

16. Mr Perry gave evidence that Miss Chapman would have known about this certificate not just because she was experienced but also from the Group Standards Manual, which she was required to attest to having read every year. Further, Mr Perry said that on 27th November 2008, prior to going on a business trip (and before he was formally appointed to office) he had held a “Town Hall meeting” where he had told the HBME staff that ‘he would be asking lots of questions’ in order for him to understand his role. Mr Perry said that at that meeting he acknowledged the ‘professional and experienced groups of employees’ working for the Head Office and said how he was looking “forward to working with and supporting them all as well as enabling [him] to improve his own professional knowledge”.

17. Evidence was heard from Mr Perry that in fact JB had made no preparation for the handover, for example no meetings had been organised with the auditors or the Jersey FSC and in Mr Perry’s opinion, JB had no interest in handing over the office. Mr Perry said that he would have expected a ‘welcome pack’ of information about the Head Office operation, but there was none. Mr Perry said he anticipated his start in Jersey to be an intense period of meetings where he met all key staff; in fact he never had such a meeting with Miss Chapman or MS, and even Mr Spurling did not know of his arrival. Mr Perry was clear that there was ‘no welcome’ for him in Jersey. Mr Perry gave evidence that JB had said to him that being Executive Director of HBME “was not much of a job” and “there was plenty of time to play golf” to which Mr Perry had responded that the post was what the Executive Director made of it. Evidence was produced in the form of witness statements from CK that said that, “during the handover period, it became clear that JB had an issue with [Mr Perry]; he became “agitated by JP”.  Miss Chapman gave evidence that Mr Perry would ask her questions, “about the finance function and my own job.  I answered his questions politely, but generally I tried to keep my head down and stay out of his way.  I was really very wary of him”.  Miss Chapman gave evidence that she had helped JB to settle into his role as Executive Officer because it was a new role for him.  The Tribunal notes that CK in his witness statement of 12th January 2009 said that Mr Perry had been a Financial Controller in Dubai but that he “had not managed a lot of people before ... but he had an inherent ability on certain technical areas, such as Basel 2”.  The Tribunal also notes that in that statement, CK, in response to a question about Mr Perry’s approach to management, states that there was a difference in management style between JB and Mr Perry.  CK goes on to state that, “he could understand Miss Chapman’s frustrations, Miss Chapman had become “Queen Bee” under JB and was very competent but Miss Chapman was having her wings clipped by Mr Perry which was irritating her”. Mr Perry confirmed in his evidence that his style of management was more ‘hands on’ than JB’s, and that he liked to be interested and involved in the work of his staff to ensure there were ‘no surprises’.

Mr Perry’s comment about MA

18. Miss Chapman gave evidence that on the 20th November 2008, she was having a meeting with JB and Mr Perry and the issue of the Bank’s liquidity came up [this was a topical conversation of its time]. Miss Chapman said that Mr Perry expressed a comment about a view given by MA about this matter, and said that MA was, “a complete “p****”.  Miss Chapman said that she could not recall whether this comment was about MA’s view (as asserted by Mr Perry) or about the man himself – however, she was very offended by the comment because it was “disrespectful” of MA, a man whom she liked and respected.  Miss Chapman confirmed that JB made no comment about the incident at any point and that she had not raised it with either CK or JB subsequent to the meeting. Mr Perry said that he only learned that Miss Chapman had been offended by his comment when the formal grievance procedure started.

Email Access

19. Miss Chapman explained to the Tribunal that under CK and JB’s executive directorships they had granted access to their office email to Mary Fortune (the office PA) (“MF”), Anne Reed (“AR”) (Miss Chapman’s bookkeeper, who stood in for MF in her absence) and Miss Chapman in order to ensure that adequate cover was given for all the work coming into the finance department. Miss Chapman said that this accessing of emails addressed to the directors and the taking of necessary action by the staff also allowed a depth of knowledge to be acquired.  This system also enabled MF to organise the executive directors’ diaries and send Branch Circular Letters (“BCL”s) in their names.  Miss Chapman explained that during Mr Perry’s first week, MF asked 3 times for such access but Mr Perry ignored these requests.  Apparently JB also told Mr Perry to grant this access and Miss Chapman also asked Mr Perry for access and it was not until CK intervened on 28th November 2008 that Mr Perry granted email access to MF alone.  Miss Chapman told the Tribunal that in her opinion this was a serious matter as the Head Office was responsible for keeping complete and accurate records of the Bank’s business and on occasion the Executive Director’s email correspondence formed part of these records and needed to be printed out and filed.  Miss Chapman explained that it was part of her job to cover for the Executive Director’s absence and it formed part of her annual appraisal.  Miss Chapman explained that in her opinion, it was essential that as financial controller, she knew what was going on, especially as the Bank was audited 4 times a year.  Mr Perry replied that as this problem only occurred during the handover period, Miss Chapman still had access to the Director’s email through JB and CK’s accounts, so was not prejudiced by Mr Perry’s initial decision in this matter. Mr Perry informed the Tribunal that on the day before he left for a business meeting in Palestine on 28th November 2008 he had granted access to his emails to MF in her capacity as his Executive Assistant. Miss Chapman explained that she was standing up for MF, who was worried that if Mr Perry was going to exclude her from his email, she could be made redundant from her post.  Miss Chapman said that as MF’s line manager, she had a duty to deal with MF’s complaint to her which is why she had spoken directly to Mr Perry and CK about the matter.  Miss Chapman admitted that, having spoken to CK, the issue was subsequently quickly resolved. The Tribunal heard evidence from Mr Perry that he considered it ‘unusual and improper’ for anyone other than his Executive Assistant to have access to his emails when he was in constant contact with the office via his Blackberry and he could forward information as required. Mr Perry confirmed that he had never granted access to his emails to anyone other than his Executive Assistant and that in his opinion Miss Chapman did not need this access to fulfil her role.

20. Some evidence was heard that Mr Perry was reluctant to grant access to his email because he received personal mail into his account. This matter was not pursued by the Tribunal. Evidence was heard that CK was not a great user of his Blackberry. Evidence was given that following the access being granted to MF, CK told Miss Chapman that she could now access Mr Perry’s emails through MF. Evidence was also heard that CK did not consider such access to be necessary in order for Miss Chapman to be able to do her job. Miss Chapman agreed that MF would print out those emails which had her name on them or were work related or where MF did not know the action to take. Miss Chapman confirmed that she did not consider this action to undermine Mr Perry’s decision to grant access only to MF. Miss Chapman confirmed in cross examination that during her employment, Mr Perry did not ask her to cover for his work when he was absent from the office.

21. Miss Chapman gave evidence that at the time she complained to CK, that Mr Perry refused to grant access to his emails to the staff, CK had told her that, ‘he didn’t consider it part of my job to provide cover and that he would make sure that no blame would be attributed to staff if anything went wrong’. The Tribunal learned that Miss Chapman decided to circulate this statement by email to the Finance Department’s staff including CK on the 24th November 2008 and to put it on each of their staff files in order to protect them from any repercussions from Mr Perry and CK’s decision. The Tribunal were informed that CK was very upset by Miss Chapman’s formal action in this matter and the two of them had an argument in the middle of the office. Miss Chapman told the Tribunal that she told CK that, ‘things had changed, as you well know’. She said that this was a reference to Mr Perry’s arrival the previous week. The Tribunal heard that the meeting ended with Miss Chapman in tears (she said this was only the second time that she had cried at work). Miss Chapman said that she told CK that, ‘we were having big problems [with Mr Perry]’, on both sides of the room’, (this was a reference to the company secretarial as well as her own finance department), and that she had received complaints from 3 members of staff about him. Miss Chapman confirmed that she did not lodge a formal complaint about Mr Perry at that time but said she believed CK when he said he would speak to Mr Nasr (Mr Perry’s line manager) when he and Mr Nasr were due to meet at a board meeting in London on the 18th December 2008. Miss Chapman gave evidence that CK said, ‘he gave his word’ that he would do this, and she believed him.

22. Miss Chapman explained that Mr Nasr is a very busy man and notoriously difficult to get hold of. She explained that she had never met him properly and had just shaken his hand once. Miss Chapman confirmed that she did not think it appropriate to raise this matter directly with Mr Nasr at this time. Mr Perry gave evidence that whilst Mr Nasr was difficult to meet in person due to his work schedules, he was contactable by email and had an excellent Executive Assistant.

23. In CK’s statement dated 12th January 2009, CK confirmed that he did not speak to Mr Nasr about the Email Access at the December board meeting because, ‘he did not think it warranted raising – they had to give JP more time to settle’.

24. Miss Chapman expressed to the Tribunal her great disappointment on learning on the 6th January 2009 that CK had not spoken to Mr Nasr about Mr Perry. At that time, she said CK had told her that Mr Perry would ‘mellow over time’, but she had told him that she felt she could not ‘take much more of this’.

The sacking of staff in Canada.

25. Miss Chapman informed the Tribunal that on the 24th November 2008, Mr Perry had boasted at his first meeting with the Bank’s Audit Partner that he had had staff ‘sacked’ whilst he was posted in Canada. JB confirmed that Mr Perry made this statement. Miss Chapman said she was ‘alarmed’ by this comment and it made her fear for her own position in the Bank. Mr Perry said in evidence that he had said this in the context of discussing ‘challenging experiences’ that had occurred in his career and he was referring to a redundancy programme that had been introduced; although Miss Chapman did not remember it that way. Miss Chapman confirmed that the meeting was generally convivial and that she had not discussed the incident with anyone subsequently or complained to anyone about it at the time. It was also noted by the Tribunal that Miss Chapman did not note this meeting in her log when she subsequently started to write it, and only recalled it when she started to write up her witness statement for the Tribunal hearing. Miss Chapman also confirmed to the Tribunal her understanding that before a member of staff could be ‘sacked’ from HBME, a full disciplinary process would have to be followed.

The BCL Distribution Lists

26. The Tribunal notes that Miss Chapman made a number of complaints about this issue which for convenience the Tribunal have grouped together under this paragraph heading.

27. Firstly, Miss Chapman complained that on the 25th November 2008, Mr Perry decided to abolish the distribution list for Group Circular Letters (‘GCL’s’) because this information was readily available on the Bank’s intranet (on which all employees were logged during work time) and that he decided that he would circulate any information arising out of the GCL that he considered relevant around the Bank in the form of a Branch Circular Letter (BCL’). Miss Chapman confirmed to the Tribunal at the hearing that in fact she had received no detriment by this action.

28. However, on the 2nd January 2009, Miss Chapman realised that she had failed to receive BCL’s sent out on the 19th, 24th and 30th December 2008. Miss Chapman said she realised this because she was looking through CK’s emails in the course of her work and saw that CK had received them. Miss Chapman told the Tribunal that she realised that this was because she had been taken off the distribution list (together with MS) by Mr Perry and that all the other senior managers of HBME and above throughout the Middle East had received copies of these BCL’s. Miss Chapman considered this exclusion to be humiliating. Miss Chapman told the Tribunal that she immediately contacted Mr Perry about this matter who replied, ‘My mistake. Only accidental. Apologies. John’. Miss Chapman informed the Tribunal that the original BCL distribution list had been established by CK, and maintained by JB and inclusion on the list was decided by job title and role not personal names as these could change. Mr Perry gave evidence that in his opinion the distribution list for BCL’s was out of date and also too long for Blackberry users. He said that after consultation with Head Office he decided to rationalise the list of recipients – this resulted in him deleting about 10 -12 names although he did also add a few. He said that the new list of recipients were all persons who in turn would disseminate the relevant information in the BCL to their staff. Mr Perry noted that Miss Chapman and MS had previously appeared in the list as ‘cc’s’ (not primary recipients), and he decided to continue their receipt of information in the BCL but as ‘blind cc’s’, along with other persons, as this meant their names would not appear in the recipient list which looked tidier for Blackberry use but also meant that they got the information in the BCL and that he would not have to send it out again to them as their Executive Director. Mr Perry explained in evidence that the 19th December 2008 BCL contained no information relevant to Miss Chapman or MS so was not forwarded to them, the 24th December 2008 BCL was sent by CK and not him using the new list and that CK omitted them as ‘blind cc’s’. Mr Perry said that he simply forgot to send the 30th December 2008 BCL to them, for which he apologised and quickly corrected his mistake. Mr Perry pointed out that by February 2009 he had abolished the practice of sending out BCL’s altogether – if a GCL had information relevant to his staff, he sent them an email about it or made sure he discussed it at work, and the other regional managers did the same.

29. The third incident in relation to this matter occurred on the 13th January 2009. Miss Chapman informed the Tribunal that she opened a BCL and realised that her name had been included on a ‘Blind copy list’ of recipients for the document (discussed above). Accordingly, to all other recipients it looked as if she had not been included in the distribution list at all. Miss Chapman said that MF told her that this was in accordance with Mr Perry’s instructions. Miss Chapman gave evidence that she had previously been included in the main list of recipients and this exclusion was ‘derogatory’ to her position as Financial Controller of HBME. Miss Chapman confirmed the Respondent’s evidence that the new ‘To’ list and ‘cc’ list were all Chief Executive Officers or other persons more senior to her, with the exception of 3 names which Miss Chapman did not recognise but which the Respondent subsequently confirmed were either senior to her in grade or by role, being Heads of Department in the HBME group. Mr Perry’s reasons for establishing the ‘BCC’ list are stated in the paragraph above. Miss Chapman confirmed that she did not raise this matter directly with Mr Perry or CK but decided to see if it happened again when Mr Perry sent his next BCL. In the meantime, on 14th January 2009, Miss Chapman confirmed to the Tribunal that she resolved to speak to CK again about her position at the Bank.

Mr Perry’s treatment of MF

30. Miss Chapman confirmed that when Mr Perry joined the Head Office, she was MF’s line manager and that historically this was because CK did not wish to do MF’s appraisals. The Tribunal learned that Mr Perry changed MF’s reporting line to himself in due course as she was his Executive Assistant, and Miss Chapman agreed in cross examination that this was ‘more sensible’ and that neither she nor MF complained about this decision.

31. Miss Chapman informed the Tribunal that she overheard a conversation between Mr Perry and MF on the 25th November 2008, that, ‘when JB left he would need her to wash out his desk’, (which was previously JB’s) and that she was to arrange to have his garage (at home) cleaned out. Miss Chapman said that MF was taken aback by this request and that Miss Chapman had advised her (in front of the office) to leave a note for the cleaners to do it. Miss Chapman confirmed that at this time she was MF’s line manager but MF did not make a formal complaint about the incident. Miss Chapman gave evidence to the Tribunal however that she, ‘could not ignore John Perry’s high handed treatment’ of MF, and by this she meant the Email Access and the request to clean his desk. Miss Chapman decided to report the matter to CK for him to deal with if he felt it necessary. Mr Perry gave evidence that he asked MF to get the cleaners to clean his desk (because it had belonged to JB), and to arrange for someone to clear his garage at home; he did not ask MF to perform these tasks.

32. The Tribunal also heard evidence that Miss Chapman considered that Mr Perry had abused his position on the 6th January 2009 as Executive Director by demanding that MF put enough sugar in his tea for his taste. The Tribunal heard evidence that Miss Chapman said in the open office that MF needed to put in extra sugar in his tea in order to mask the arsenic in it, and that Mr Perry had ‘gone red in the face’, given her a ‘filthy look’ and gone back into his office. Mr Perry gave evidence that the amount of sugar in his tea was a standing joke between him and MF and that Miss Chapman should not have interfered. The Tribunal notes that Jason Aspland (‘JA’), Miss Chapman’s assistant, in his witness statement of 11th February 2009 says that Mr Perry was not rude in his exchange with MF and that AR in her witness statement of the same date, confirmed that Mr Perry appeared more annoyed than upset by Miss Chapman’s comment. The Tribunal notes that MF did not make a complaint about making tea for Mr Perry. Miss Chapman told the Tribunal that she had informed MF, in the open office, that she did not need to make tea for Mr Perry and that, ‘if he needed more sugar he’s perfectly capable of getting off his backside and getting his own’. Mr Perry told the Tribunal that he considered Miss Chapman’s arsenic comment to be ‘in poor taste’ but too trivial to take up with her directly. Mr Perry said that he had no idea that Miss Chapman was upset about this incident until the formal grievance process. 

33. The Tribunal were presented with evidence that Miss Chapman considered that Mr Perry abused his position as an Executive Director by taking a photograph of MF on the 7th January 2009 for the Group Directory. The Tribunal heard that MF was unhappy with the photograph and Miss Chapman advised her to ask Mr Perry to delete it from his camera. Mr Perry gave evidence that his action was meant light-heartedly and that he had deleted the photograph as soon as MF requested him to do so. The Tribunal notes that AR’s witness statement supports this account and that MF made no complaint about this matter.

34. Miss Chapman complained that the day after the meeting she and MS had with Mr Perry on the 5th January 2009, when Mr Perry had expressed a wish for ‘openness’ between the 3 of them, Mr Perry had asked MF for a copy of her employment contract as he wanted to review the standard bonus provision clause in it.  Miss Chapman informed the Tribunal that MF did not complain about this matter at all and that she had in fact encouraged MF to impart this information a few days later.  Miss Chapman said that MF felt “awkward” being asked to provide her contract.  Miss Chapman said that as an HR Business Partner, she held the staff files and Mr Perry should have come to her for a copy of a contract of employment and not have approached MF.  Miss Chapman said that this was indicative of the lack of openness between Mr Perry, Miss Chapman and MS.  Mr Perry gave evidence that he asked MF for a copy of her contract out of convenience only – if she had it in the office, he would have referred to it, but it was not a big issue.  Mr Perry admitted that with hindsight, his request may have been ‘inappropriate and intimidating’ and he did not give a reason why he did not ask Miss Chapman for a copy from the staff files.

The Accounting Reconciliation Certificate.

35. The Tribunal learned that Miss Chapman in her role as Financial Controller of HBME Head Office received an Accounting Reconciliation Certificate (an ‘ARC’) from each of the HBME branches which confirmed to Head Office that they had completed their bank and suspense account reconciliations each month, on time and were following up on all exceptions and reconciling these items. From these individual certificates, an HBME Group Certificate is prepared, signed by the Head Office Financial Controller and then submitted to London. Every quarter a copy of the Group ARC is presented to the Branch audit committee for review (the ’QARC’).

36. Miss Chapman gave evidence that on 24th November 2008 Mr Perry, in the course of reviewing the forthcoming Audit Committee meeting papers took exception to the phrase, ‘rigorously following up on exceptions,’ which appeared in the Certificate, and in the main office queried to Miss Chapman, whether the word ‘rigorous’ was appropriate to describe the steps being taken by the branch concerned. Miss Chapman said that Mr Perry was ‘waving the Certificate about as he said this.’ Miss Chapman said that she had taken the word ‘rigorously’ from the underlying ARC certificate and in her opinion it was appropriate to use it. She added that she had been working with a colleague in Dubai on this issue and had, ‘recently sent instructions to all branches to clear their reconciling issues items as quickly as possible’. Miss Chapman said that Mr Perry replied that he was going to Dubai soon and added that if he found that they were not working ‘rigorously to clear these exceptions’, he would, ‘have the entire finance team sacked’. He added that he would be speaking to MA about this matter. Miss Chapman added that Mr Perry also expressed a wish to change or update the format of the ARC, which Miss Chapman explained was not possible without the approval of RP, and that the ARC was ‘revamped’ about 18 months previously. Miss Chapman said that Mr Perry strode back to his office as she was in mid sentence of this explanation.

37. The Tribunal notes that JA confirmed this exchange between Miss Chapman and Mr Perry in his witness statement dated 11th February 2009 and that Mr Perry’s attitude had intimated that Miss Chapman “could not or was not doing that aspect of the job properly”.  JA concluded that Mr Perry could have put the point across “more constructively ... it could have been more soft and less blunt”.

38. The Tribunal also notes the evidence of AR in her witness statement dated 11th February 2009, where she confirmed Miss Chapman’s account of the incident but questioned whether “it was vicious or not or whether JP was flexing his muscles which he did a lot of.  It had happened ... within his first week”.  AR added that she thought the reference to giving the finance department in Dubai the sack was said “in a light-hearted way as she could not imagine that was being said seriously for such a matter”.

39. Miss Chapman concluded that the incident over the ARC was a deliberate attempt by Mr Perry “to pick a fight with her in front of everyone to try and show me up and prove that he is in charge”.  In his witness statement JA said that whilst there was a heated discussion, he could not know if it was intentional.  However AR felt that Mr Perry was trying to “undermine” Miss Chapman about the ARC and that Mr Perry “saw the best way of doing it was his way”.

40. The Tribunal heard evidence from MS that this was the second consecutive Group ARC issued where the reference to “rigorously” following up exceptions had been used.  Mr Perry gave evidence that ‘unresolved reconciliation matters are taken seriously by HSBC’ and that there had been ‘numerous circulars over the years’, most specifically a GCL issued on 13th November 2008, reminding all executives of the need to resolve these issues. Mr Perry said that he had many years experience in relation to reconciliation issues and whilst it was the responsibility of those working in the branches to follow up on these matters, it was important that he and Miss Chapman were made aware of the progress being made. Mr Perry said that he was , ‘not directly criticising Miss Chapman or her team’ by raising this matter as he knew it was not her responsibility to clear exceptions, however he did want to know why there were such a number of outstanding items as he had been unable to find out any further information for himself.   Mr Perry admitted that a consequence of an executive incorrectly certifying that a matter was being ‘rigorously followed up’, could be their dismissal from employment but that this did not apply to Miss Chapman as there were ‘no unresolved issues relating to the balance sheet for which Miss Chapman was primarily responsible’. At the hearing Miss Chapman accepted in cross examination that it was Mr Perry’s role to know that the exceptions were in fact being “rigorously” followed up by the Dubai staff. 

Invasion of Personal Space

41. Miss Chapman gave evidence of the two incidents which occurred on the next day, 26th November 2008, which she considered to be a gross invasion of her personal space and which she considered to be retribution by Mr Perry toward her because she stood up to him over the ARC, referred to in the paragraphs above.

42. The Tribunal learned that the desks of the Finance Department staff of HBME’s Head office were situated together as quarters of a large square. Accordingly 2 staff sat next to each other and the other 2 staff also sat next to each other but on the other half of the square, with all 4 desks facing into the square. Miss Chapman sat next to AR, and JA and MF sat side by side and opposite them on the other half of the squares. The Tribunal were provided with a layout of the office and the desks, and photographs of Miss Chapman’s desk. It is apparent that a short dividing screen runs between all the desks effectively marking out each desk and working space.  The Tribunal also notes that each space is in a ’L’ shape comprising the desk itself and several pedestal chests running out from the corner of the desk. The work stations are planned so that each computer screen and keyboard is situated at the  corner of the ’L’ so that the employees sitting next to each other work with their backs to each other when working on their computer screens. Evidence was also heard that the area behind Miss Chapman’s and AR’s desks was curtailed by an outside wall about 6-7 feet away from them. It is clear that whilst the working area was adequate it was also fairly compact.

43. Miss Chapman gave evidence that during the morning of the 26th November 2008, Mr Perry came round to her desk, moved some work papers and her keyboard and sat on one of the pedestals close to where she was sitting in her chair. Miss Chapman said he then leant forward to about 12-18 inches from her and asked her ‘a few questions about her work’. Miss Chapman gave evidence that she had not invited him to sit down and she was ‘concerned’ that he might be looking down her blouse. Miss Chapman also gave evidence that she ‘was totally unnerved by him being so physically close to me. He had often stood behind my chair before, but this was something new. I actually felt scared. He was so unpredictable and I just could not work out what was going to happen next..’. Under cross examination it was made clear that in fact nothing happened and Miss Chapman said in evidence that Mr Perry, ‘finally finished with the questions, thanked [her] and went back to his office’.

44. Miss Chapman told the Tribunal that she had told herself not to show ‘any fear’ during the conversation and was very puzzled as to why he had spoken to her in such a calm and quiet manner. She said that she concluded that it was, ‘intimidation, pure and simple. Because I got the better of him yesterday over the accounting reconciliation certificate’. Miss Chapman told the Tribunal that she resolved ‘to watch her back’.

45. The Tribunal heard evidence from Mr Perry that he preferred not to stand behind his colleagues when talking to them at their desks as it could look as if he was checking their screens. He also said it was encouraged by HSBC for managers to ‘walk the job’ so that they met with colleagues in their own space or neutral space and not always in their manager’s office. Mr Perry admitted to sitting on one of the pedestals beside Miss Chapman’s desk but gave evidence that he had no idea that Miss Chapman was uncomfortable with him doing that and did not know that she had an issue with his action until he was visited by Mr Jefford in connection with Miss Chapman’s informal grievance against him (see paragraph 91 below). Mr Perry gave evidence that, ‘he would have respected [Miss Chapman’s] feelings’ if she had spoken to him.  Mr Perry also ‘categorically’ denied looking down Miss Chapman’s blouse during the conversation.

46. Miss Chapman gave evidence that during the afternoon of the same day Mr Perry walked around to her desk again but this time stood behind her chair to ask his questions. Miss Chapman explained that she sits close to her desk to work comfortably and that as she is quite short (she said she was 5’ 3”), her feet don’t fully rest on the floor. Miss Chapman said that Mr Perry, ‘came right up behind me, so close that I’m sure he was actually touching the chair. I tried to twist round, but found I could only really move my head and shoulders. Without pushing the chair back I couldn’t turn round properly and I couldn’t push the chair back because he was right behind it…I didn’t have sufficient leverage to force the chair back’. Miss Chapman said she was ‘really scared’ and thought that, ’if he tries anything I’m going to yell’. She said that ‘fear made her freeze’ and she decided, ‘to stay still and see what happens’. Miss Chapman said that Mr Perry asked her ‘an easy question’ which she answered, he then thanked her and walked away. Miss Chapman said that she had to go to the rest room to recover from the incident.

47. The Tribunal notes that in the course of the formal grievance process (see paragraphs 110-118 below), JA in his written statement of the 11th February 2009 was asked the following question which is a direct reflection of the grievance put forward by Miss Chapman:

‘“LD asked JA if he recalled JP standing behind JC’s directly over JC’s left shoulder as she sat at her desk, leaning forward. On one occasion, leaning on the back of her chair effectively trapping JC against her desk.

JA said that JP had done that, but whilst he had seen it happen he was not aware of the context or how long he was there. JA just noticed it as he looked up.

LD asked if JA could see that JP was pushing on the back of JC’s chair whilst doing that. JA replied “No”, he could see JP was behind her but couldn’t see or sense any movement of the desks, he had not been looking for any movement of the chair.

LD asked if JA had seen JP stand behind anyone else in the same way. JA said that he would with Mary to a certain extent, whether that was in the course of the normal course of events to look at the screen. He did on occasions stand behind Mike. JP has not been actively involved with other members of staff so had no cause to be in their vicinity.”

48. The Tribunal notes that Mr Perry gave no evidence on this matter ; when pressed for an explanation for this omission on cross examination he said that he had no recollection of trapping Miss Chapman to her desk, and that he agreed that to do so would be ‘inappropriate, bullying and physically intimidating’. Mr Perry when pressed said that he had not done anything ‘intentionally’.

49. On questioning from the Tribunal, Miss Chapman admitted that she had not tried to push her chair back from her desk but acknowledged that a small movement like this can cause a person to step back. Miss Chapman also confirmed that she could not be sure that Mr Perry was touching her chair because she felt no pressure on the chair, and her limited movement of her head and shoulders only put him into her peripheral vision. 

50. The Tribunal has noted that Miss Chapman started to keep a log of events from the 27th November 2008, the day after she claimed her personal space was invaded, although she included information on certain events which she recalled since the 26th September 2008, the date of Mr Perry’s telephone call.

Exclusion from the Risk Management Meeting

51. Evidence was heard by the Tribunal that HBME held a Risk Management Meeting each month (‘the RMM’). Miss Chapman said that in her capacity as the senior finance officer of HBME she had attended these meetings for over 10 years. Miss Chapman gave evidence that these meetings required reading papers about an inch high in preparation and the RMM took about 3-4 hours to complete. The Tribunal heard that a RMM was scheduled for the afternoon of 27th November 2008 and Miss Chapman having spent 1½ hours writing up her log, realised that she needed to read her RMM papers to prepare for the meeting. Miss Chapman gave evidence that as she was asking MF to print these out for her, Mr Perry said in the open office, that she would ‘not be needed in RMM’ and that he would ‘flag up’ anything she, JA and MS needed to know. Miss Chapman said she was ‘stunned’ by this comment and decided to check her status with MS who confirmed that the Treasury Functional Instruction Manual stated that ‘the senior finance officer of the Head Office… [is] automatically a member of the RM Committee’. Miss Chapman also complained to CK about her exclusion from the meeting. Shortly afterward CK spoke to Mr Perry about this matter. Miss Chapman subsequently attended the RMM. 

52. The Tribunal was shown evidence from JA’s written statement of 11th February 2009 confirming that Mr Perry had made this comment to Miss Chapman. CK said in his written statement of 12th January 2009 that Mr Perry denied making this statement when he challenged him about Miss Chapman’s exclusion on that day.

53. In his evidence Mr Perry had no recollection of actually excluding Miss Chapman from the meeting, he said that he assumed that Miss Chapman was very busy (although he realised now that she was just typing up her log) and he thought he could ‘just fill her in’ on the meeting. He also said that prior to the RMM meeting, the Jersey office had joined in an ALCO meeting which he knew that Miss Chapman was not entitled to attend and as it was the first RMM meeting he had attended since joining HBME, he was not sure of her role at RMM. 
HBME Branch Credit Lines
54. Mr. Perry gave evidence that on Saturday 6th December 2008, he noticed, via his Blackberry, that Miss Chapman had sent an email to colleagues in Dubai regarding the terms of a roll-over of maturing large deposits placed with HBME. Mr. Perry knew that Miss Chapman had the day before negotiated a new line of credit for HBME and he considered that perhaps a new approach could be taken in respect of the roll over of the deposits. Accordingly, he sent an email to Miss Chapman (only) suggesting that they review the management of HBME funds and refer the matter to the weekly sub ​ALCO meeting in Dubai for determination. Mr. Perry said that this was meant to be the start of a discussion between the two of them. The Tribunal heard that Miss Chapman did not agree with Mr. Perry's suggestion and copied her reply (and thus his original message) to a much wider group. Mr. Perry gave evidence that this disappointed him, and as he had only been in the office for one week, showed a lack of teamwork: in his opinion, she undermined his position in front of their colleagues. Accordingly, Mr. Perry said that he mentioned to Miss Chapman at a subsequent meeting that he considered her actions to be 'inappropriate' (and not that she had made an 'error of judgment'). Mr. Perry said the meeting was not meant to be a disciplinary meeting at all. Mr. Perry confirmed that Miss Chapman did not accept his views and said that she would do the same again. Mr. Perry informed the Tribunal that his recommendations regarding the treatment of these large deposits has subsequently been approved and implemented by HBME.

55. On the 9th December 2008 Mr Perry and Miss Chapman had a disagreement over the manner in which Miss Chapman had replied to an email received from HBME’s Treasury Department in Dubai concerning the bank’s branch credit lines. The original email was addressed to Mr Perry and cc’d in to CK and Miss Chapman (amongst others). The email was in direct response to one sent by Mr Perry earlier in the day where Mr Perry had asked for specific information on these lines of credit. The reply gave general information about these lines of credit and then stated – ‘(Joanne can you advise please)’. Miss Chapman passed on a response but asked CK to advise on a particular point. This email was copied to Mr Perry. Evidence was heard from Miss Chapman that Mr Perry was very upset by Miss Chapman’s involvement in the matter and on calling her into his office said that he was dealing with the query and she should not have responded to it. Further, Miss Chapman said, Mr Perry said she was not to contact CK without his approval, and that she had made an ‘error of judgment’ in this matter. Miss Chapman gave evidence that she responded that she would continue to use her ‘great working relationship with CK and to keep him in the loop’ on work matters and that as the query had been directed to her, it was her responsibility to answer it. In cross examination Mr Perry stated that he was actively working on this particular matter and had wanted to get this exact information immediately from a source within the Bank and not to have to wait for CK to respond to Miss Chapman’s email and for CK to have to rely upon a memory of events that occurred 5 years previously.

56. Miss Chapman gave evidence that her response seemed, ‘to knock John Perry’s confidence a bit’. She told the Tribunal that after that incident she tried to avoid him and, ‘made certain that she was never on her own with him, never went into his office unless another member of staff was with [her] and … always turned [her] chair around so that [she] could face him’.

57. On direct questioning from the Tribunal Miss Chapman confirmed that she had never seen Mr Perry touch a member of staff or intimidate them. Mr Perry in response to the same question said that he had never been physical with anyone in the office ‘in his life’.

58. The Tribunal notes that Miss Chapman gave evidence that she asked a friend if there were any vacancies for her level at KPMG (there were not), and also confided in MA that, [of John Perry], ‘The man is a nightmare. I don’t like him and I really don’t want to continue working for him. He’s making my life miserable and I’ve had enough’. MA counselled Miss Chapman to take her Christmas break and relax. Miss Chapman gave evidence that she resolved to ‘get her CV together’ by the end of February 2009.

Complaint by RV

59. Miss Chapman gave evidence that RV (the office filing clerk) complained to her on the 30th December 2008 that she had been made to work late on Christmas Eve by Mr Perry because he had asked her to proof read some documents and watch a video concerning Basel 2.  Miss Chapman said that RV told her that she had complained to CK but he had failed to act.  In response, Mr Perry said that RV had not stayed long in the office after it closed at lunchtime, as he had left by 2:30pm.  Mr Perry said he knew this because he has a blackberry message logged as sent at this time and when he is in his office he used his office email.  Further, the video was only 2 ½ minutes long.

60. The Tribunal notes that MS gave evidence that he witnessed RV staying later in the office until 4 or 4:30pm and that MS was in the office until that time.  Mr Perry said that he did not see MS in the office when he left and could not comment on this point.  The Tribunal finds this evidence inconclusive.

61. The Tribunal also notes that Miss Chapman was RV’s line manager but she did not take this matter up with Mr Perry because, she said, he would have been angry.  However, Miss Chapman did speak to CK and he said that RV had told him that it was not a ‘big issue’.  The Tribunal notes that this contradicts Miss Chapman’s evidence that RV had complained to her of CK’s failure to act in this matter.  The Tribunal notes that RV did not complain about this matter to Mr Jefford when she met him on the 21st January 2009 in connection with the informal grievance.

The Pay and Bonus Issues

62. Miss Chapman complained to the Tribunal that, “Mr Perry had exhibited behaviour consistent with seeking surreptitiously to interfere with the 2008 year end and bonus awards, [and] in doing so he failed repeatedly to consult Miss Chapman and MS, as would reasonably have been expected, despite their requests to the contrary, and went behind their backs”.

63. Miss Chapman gave evidence that on the 30th December 2008, she received an email from the HR team in Dubai [the HR reporting line for HBME in Jersey] headed ‘pay awards’, enquiring how many staff were in HBME in Jersey and their grades.  Miss Chapman could see from the chain of emails that this email followed from one sent to HR in Dubai on the 17th December 2008 by Mr Perry headed ‘Pay Awards’ where Mr Perry enquired what had been agreed for the 2008 pay awards for the Jersey staff.  Miss Chapman considered that as the HR Business Partner she should have been asked by Mr Perry how the pay and bonus awards are calculated and she noted that none of MS, CK or JB had been included in Mr Perry’s initial enquiry.  The Tribunal has noted that Miss Chapman was on annual leave on the 17th December 2008.  Miss Chapman told the Tribunal that JB had agreed before he left the Jersey office that he would review and sign off the Jersey office bonus and pay awards, and that Mr Perry knew that he was undertaking this task.  Miss Chapman told the Tribunal that she discussed the email with MS who advised her to meet with Mr Perry to discuss the matter before replying to it.  Miss Chapman requested a meeting with Mr Perry by email sent at 9.22am and was so concerned that she had received no reply from Mr Perry by lunchtime that she went into his office and explained how the salary and bonus scheme operated for the HBME staff in Jersey [information withheld – Deputy Chairman] Miss Chapman confirmed that she held the staff’s year end appraisals and ratings (completed by JB) if he needed to see them.  Miss Chapman replied to the Dubai HR query later that day.  Just before close of business on the next day (31st December 2008), Miss Chapman reminded Mr Perry that she and MS would still like to meet with him to discuss the pay and bonus awards.  Mr Perry subsequently confirmed a meeting with Miss Chapman and MS on the 5th January 2009, his first day back in the office.  Miss Chapman gave evidence that she forwarded all the emails she had received on this matter to JB, although he was not an original recipient of some of the correspondence; in her covering note Miss Chapman told JB that “the staff are very unhappy about Mr Perry assuming this responsibility and would much prefer it to be you …”.  Miss Chapman gave evidence that she and MS attended the meeting with Mr Perry on the 5th January 2009 and opened it by explaining (again) to him the pay and awards system for the Head Office employees.  In response to their question as to why Mr Perry had gone to Dubai HR with his question about pay awards, Miss Chapman said that Mr Perry replied, “in a very reasonable tone of voice that he had not meant to undermine us, but was aware that there were wider issue within the HSBC Group involving the bonus awards and he had wanted to obtain information on that”.  Miss Chapman said she and MS “did not believe a word of it”, and MS added that as Mr Perry had only been in the Jersey office for less that 10 days (taking into account business trips and holidays), that MS thought it was “correct for JB to deal with this matter and not Mr Perry”.  Miss Chapman acknowledged that Mr Perry looked “taken aback” by this comment but agreed that as JB had a better understanding of the process it was appropriate for him to deal with it.  At the end of this meeting, Miss Chapman said that Mr Perry expressed a wish for an “open” relationship with the staff who should be “kept in the loop”.  Miss Chapman observed in her evidence that the meeting “had gone better than [she] expected”.

64. The Tribunal notes that Mr Perry’s version of the pay and bonus awards matter is slightly different.  Mr Perry said in evidence that on the 16th December 2008, he had received an email from Mr Spurling sent to senior executives in HSBC setting out his proposals for increases in base pay that would be applicable to the employees of the HSBC entities managed by Mr Spurling.  At the end of his email, acknowledging that HBME pay awards were negotiated separately, Mr Spurling added “Please also share with John Perry as copied if relevant – how are his staff pay rises negotiated?”  Mr Perry explained that in response to that request he contacted HR in Dubai for further information, especially as JB had not briefed him on the subject and there appeared to be no information available directly to him on the subject.  In addition, having spoken to Miss Chapman on the 30th December 2008 (referred to above), it was apparent that there was an anomaly in the way that provision was made in the HBME financial accounts for the payment of bonuses and he needed to clarify the situation.  Mr Perry told the Tribunal that, “As the Executive Director with management responsibility for the operations and financial statements of Head Office, I considered it to be part of my role … to understand how these matters were dealt with and agreed”.  In a subsequent email dated 4th February 2009 to JB, Mr Perry stated from the outset that as JB was “involved in the appraisal process, it seems appropriate that you also provide the recommendations to HBME HR on changes to salaries and bonuses”.  Mr Perry was quite clear in his evidence that he had no desire to interfere in the 2008 pay and bonus awards, and pointed out that if Miss Chapman had gone back just 3 emails from the email she received from HR in Dubai on the 30th December 2008, she would have seen that he was responding to Mr Spurling’s request for further information, as that original email was attached to the messages and in fact Mr Perry alluded to this at the meeting held on  the 5th January 2009 when he said he was looking at ‘wider issues’.  The Respondent also pointed out that Miss Chapman had taken it upon herself to tell the staff that Mr Perry was getting involved in their pay and bonus awards when it was not in fact the case, as Mr Perry had confirmed at their meeting on the 5th January 2009.  Mr Perry stated in evidence that as the figures for the pay increases and bonuses do not have to be agreed until the end of February (as they are not payable until March), this matter did not have the urgency that Miss Chapman and MS gave it, and Miss Chapman should have waited until their meeting before mentioning the matter at all to anyone.  Mr Perry pointed out that in subsequent emails with HR in Dubai (after the 2008 figures had been agreed by JB) where he was analysing the pay and bonus award procedure, Mr Perry still made it, “100% clear that I have no desire to interfere with the process of awarding bonuses or changes to pay.  However, it is my responsibility to bring to your attention the following matters … so that there is independent oversight … [and] … transparency in the sign off of the numbers”.  Mr Perry informed the Tribunal that the accounting process for payroll has subsequently been changed in accordance with his recommendations.  Mr Perry confirmed in evidence that he did not involve Miss Chapman directly in this matter because he knew his task was to look at wider issues which could have affected her directly.  Accordingly it was appropriate to leave her out of these general discussions.

65. The Tribunal notes that in CK’s witness statement of 12th January 2009, prepared for the informal grievance hearing, CK was asked about the email from HR Dubai received by Miss Chapman on the 30th December 2008 (referred to in paragraph 63 above) and forwarded by her to MS, JB and CK.  In the statement CK replies, “MS and JC were convinced that JP would potentially curtail their bonus given their issues to date.  They seemed to have worked themselves into a frenzy that JP was out to get them.  CK felt that JP had a right and was trying to get better understanding.  However, JP’s style same across as though he always knew best and could improve things by doing it his way – he liked to prove this”.

Inappropriate Personal Hygiene

66. Miss Chapman complained that at her meeting with Mr Perry on the 30th December 2008 (referred to in paragraph 63 above), Mr Perry had picked his nose in front of her  and thrown the contents into the bin at her feet. Miss Chapman considered this unhygienic behaviour to be a breach of the implied term of trust and confidence between herself and the Respondent. In his evidence Mr Perry could not recall this incident and was unaware that he may have caused any offence until it was brought to his attention by Mr Jefford on the 24th February 2009 at the informal grievance hearing. Miss Chapman confirmed that she did not mention or register her ‘disgust’ at this action at the time.

The Treatment of MS

67. Miss Chapman complained that a disagreement between Mr Perry and MS about some advice on governance that MS wished to give to HBME senior executives following a telephone conference call, had been patronising to MS and this had undermined her confidence at work.  Mr Perry confirmed that MS “clearly” did not agree with his point of view but the individuals concerned “were all in senior positions and knew their responsibilities as set out in the … policy”.  He added, “In my opinion, [the email] would have looked patronising to those senior executives” and would make HBME look “silly”. Mr Perry confirmed that the email was not sent.  The Tribunal notes that CK in his witness statement of 12th January 2009 confirmed that Mr Perry did forbid MS to send the email, and that he, “felt JP had every right and was quite right to stop MS but …. the tone wasn’t right and CK could understand how MS…. was upset”. Mr Perry confirmed in cross examination that he had meant to send a ‘strong message to MS’ about this issue when they spoke about it. The Tribunal notes that this exchange occurred in Mr Perry’s office.

The Fictitious Employee

68. The Tribunal heard evidence that HSBC has a Group Directory which includes information about each employee, their role and their reporting line. Sometimes a photograph is included (see paragraph 33 – Treatment of MF). The Tribunal learned that Mr Perry was reviewing the Group Directory for HBME purposes and noted a number of errors.  Accordingly he sent an email to Paula Harte (the Change Manager at HSBC) asking her to rectify these errors. This email was copied to the following people:

· Anna Ruewell – HR Manager of HSBC Private Bank in Jersey

· Julie Thompson – HR Manager based in London

· Kim Smart – A financial controller in Jersey in charge of the payment of salaries within Jersey

· Surja Sarathi – worker in the IT Department of HSBC who deals with the Group Directory.

69. It was acknowledged by both parties that the roles of each of these persons was relevant to the context of the email. The Tribunal learned that one of the paragraphs was headed ‘Fictitious employee’ under which Mr Perry had written – ‘Also you will see that [JC] has an employee reporting to her called Oonagh Butler. This employee resigned many years ago, yet we are unable to delete this entry. Can you delete this employee????’.

70. Miss Chapman said in evidence that MF printed this email for her because her name was mentioned in it (she was not a recipient). Miss Chapman told the Tribunal that she was ‘absolutely scandalised’ and wondered what Mr Perry ‘was trying to suggest by the phrase ‘fictitious employee’ as Ms Butler certainly existed and had worked for HBME at one time. Miss Chapman said that as Mr Perry knew that she dealt with the offshore payroll this reference was, ‘a slur on her character and professionalism’. Miss Chapman said that he was, ‘angry and aggressive’ when Mr Perry mentioned his frustrations with the PeopleSoft system in the open office, and that she felt he was criticising her. On talking to Mr Perry directly about this matter later in the day, Mr Perry confirmed Miss Chapman’s statement that Ms Butler had been removed from the Offshore Payroll because he’d checked it. Miss Chapman gave evidence that she assumed that he had checked her personal accounts too for receipt of other pay each month and that if he had found ‘any anomaly in the Offshore Payroll he would have had [her] sacked’ especially as he had said that he had sacked staff in Canada. Miss Chapman said that he had ‘slandered and libelled’ her to a number of people by the email he sent to Paula Harte. The Tribunal notes that Miss Chapman confirmed that she did not work with any of the recipients of the email and none of them had anything to do with her projection at HSBC. In cross examination Miss Chapman admitted that Mr Perry had spoken to her about Miss Butler’s entry in the Directory before he sent the email. However she still objected to the word ‘fictitious’ and to the fact that he had checked the payroll, although she conceded that Mr Perry retained ‘overall responsibility’ for the management of the office. Miss Chapman also conceded that Mr Perry could not have checked her personal bank accounts. Mr Perry responded that he did not use the word ‘fictitious’ maliciously or to cause offence – it was just a ‘factually correct’ statement. Miss Chapman confirmed that the words ‘error’ or ‘anomaly’ would have been more appropriate.

71. It should be noted that Mr Perry’s email to Paula Harte of the 6th January 2009 also contained a statement that CK should be shown as reporting to Mr Perry. Miss Chapman took exception to this statement as she said that CK was more senior to Mr Perry. In reply, Mr Perry said told the Tribunal that CK was shown as an ‘Orphan’ in the Directory, without a reporting line, and this reference enabled him to be linked to an operation and for someone to have a contact if CK was unavailable. The Tribunal notes that CK said of this issue in his witness statement of the 12th January 2009, that ‘it was down to JP, but CK could not be bothered to challenge JP to change it. CK had been happy to let JP do his own thing as it worked both ways – JP had ultimate responsibility’.

The Alternate Directors Issue

72. The Tribunal learned that MS had become aware that Mr Perry, CK and the Bank’s non-executive director at that time, JT, were all due to be out of the office at the same time. Apparently there were urgent commercial documents which might have needed execution whilst the directors were absent. MS, having discussed the matter with Miss Chapman, wrote to Mr Perry advising him of the situation and suggesting that he and Miss Chapman be appointed the directors’ alternate appointments or be given powers of attorney for the purpose of signing documents and covering for them during their absence. The Tribunal learned that Mr Perry sent an email to CK discussing MS’s proposals and asking for his opinion. In the email Mr Perry rejected the proposal that MS and Miss Chapman be appointed alternate directors for the present situation (he felt there was no need for it) and expressed an opinion that if there were a need, ‘to appoint an alternate director for a limited period of time … it would be preferable to have a senior manager from within the HSBC Islands … simply to ensure that there is true oversight of something being signed on the basis that would be a check on JMC and MJS). For example the Managing Director of HSBC (CI) Ltd… might be a logical person’. Miss Chapman gave evidence that she obtained this email because she was going through CK’s emails in his absence from the office. She confirmed that she showed this to MS although they were not parties to it. Miss Chapman told the Tribunal that she read the paragraph repeated above as meaning that Mr Perry intended to keep a permanent ‘check’ on her and MS whenever he and CK were out of the office and that it was not just limited to the issue of alternate directors. Miss Chapman considered that Mr Perry’s response ignored her years of experience as a senior manager and the fact that she was a director of the Bank’s (non-trading) holding company. Miss Chapman said that she concluded the email to be ‘libellous’ as it inferred that Mr Perry did not trust her although she conceded that Mr Perry’s role was to establish a checking mechanism for the Bank’s business and that he was ‘responsible for the oversight of the office’. Mr Perry gave evidence that he used the word ‘check’ instead of ‘independence’ – in that he felt that an alternate directorship for MS would conflict directly with his role as Company Secretary of the Bank, (and he said this in the email to CK), and for Miss Chapman the appointment was an issue that affected her independence as financial controller of the Head Office. Further, Mr Perry told the Tribunal that he considered Miss Chapman had breached the trust that CK had placed in her by copying this email and showing it to MS; CK allowed her access to his emails in order to take action in his absence and not to enable her to show them to third parties. Mr Perry replied to MS’s email on the 9th January 2009 dealing with each of MS’s points. Mr Perry was not aware of Miss Chapman’s involvement in this matter, or concerns, until the formal grievance procedure.

Meetings with CK

73. Evidence was heard from MS that MS had a meeting with CK on the 12th January 2009 where CK expressed an opinion that MS was being ‘a bit over-sensitive’ and ‘was reading too much into’ the Alternate Director issue. MS also said that CK told him that Mr Perry’s technical expertise was of great value to HBME at the present time, and that CK ‘should therefore be allowed to try to ‘mellow John Perry over time’. MS gave evidence that he told CK that in his opinion Mr Perry was incapable of being ‘mellowed’.

74. MS and JC met with CK together on the 14th January 2009 for the purpose of discussing their fears regarding Mr Perry’s involvement in the pay awards and bonus payments. MS said that they, “had come to plead with CK to sit in, here in Jersey, when [the final] session happened and if necessary act as a restraining influence on John Perry”. The Tribunal learned from Miss Chapman and MS that the meeting moved on to them discussing their concerns about Mr Perry with CK. Miss Chapman said she reminded CK of his promise to speak to Mr Nasr at the Board meeting in December and said she had told him that if he had done this, “CK could have stopped all of this. I’ve been bullied since day one and I’ve had enough of it”. Both MS and Miss Chapman gave evidence that CK responded that he had ‘seen’ Miss Chapman being bullied. MS said that he informed CK that he and Miss Chapman were thinking of launching the Bank’s grievance procedures, to which CK suggested that they have a final meeting with Mr Perry at which they could air their grievances with him (CK) in attendance. CK then revealed that Mr Perry also had ‘major issues’ with Miss Chapman, although when questioned by the Tribunal, Miss Chapman said she did not ask what they were and CK did not elucidate. CK also said that Mr Perry had reconciled himself to ‘losing’ Miss Chapman as Mr Perry believed that there was “no further progression within HSBC in Jersey” for her. This opinion was confirmed by Mr Perry in his evidence. Miss Chapman understood this statement to be confirmation of Mr Perry’s ‘smear campaign’ to force her resignation or to sack her’. At this point MS announced that “[they had] no choice now. We’ve got to get Group involved…”, to which CK replied, apparently forcefully, “Just go and do it”.

75. On questioning from the Tribunal Miss Chapman confirmed that she understood that in the absence of gross misconduct it was unlikely that she could be sacked by Mr Perry without having gone through a disciplinary process involving hearings and warnings based on HSBC practice and procedure.

76. Evidence was heard by the Tribunal from Miss Chapman that CK had said at his meeting with Miss Chapman and MS on 14th January 2009 referred to above that he had seen Miss Chapman “being bullied”.  The Tribunal hereby sets out the conflicting evidence behind this statement.  Miss Chapman told the Tribunal that she obtained this information from notes made by Mr Stephen Jefford, the Informal Grievance Manager, following a telephone conversation that he conducted with CK on an unspecified date in January 2009. Paragraph 19 of those notes states:

19. CK acknowledges [he] said “I’ve seen you being bullied”.


A second telephone conversation between Mr Jefford and CK on the 26th January 2009, 
has the following note: “He radiates this ‘King of the Counsel’.

77. The Respondent pointed out in cross-examination that Miss Chapman’s log of events contains a very detailed report of her meeting with CK and MS, above (running to 2 pages of typed script), but at no point does it record CK saying that he had seen Miss Chapman being bullied.  The Respondent suggested that Miss Chapman had put those words into her witness statement having had sight of Mr Jefford’s meeting notes.  The Respondent drew the Tribunal’s attention to a note written by Mr Jefford dated 26th January 2009 during a telephone call with CK, where Mr Jefford states as follows:

“In response to her [Joanne’s] statement that they recognised they were being bullied CK said no-if you [Joanne] feel uncomfortable you should [raise the matter elsewhere].”

78. The Respondent considered that this note showed that Miss Chapman had introduced the work ‘bullying’ into the mix by the terms of the informal grievance and that the undated notes of the conversation between Mr Jefford and CK were merely recording Miss Chapman’s complaint – that she had been bullied – and that the note of 26th January 2009 recorded CK’s response which was, that if she had been bullied she must deal with it through other channels: this response did not mean that she had been bullied.  The Respondent also pointed out that in Mr Jefford’s email of 22nd January 2009 addressed to Miss Chapman and MS setting out the informal advice on this matter that they requested, Mr Jefford confirms that he is satisfied that Miss Chapman is in no danger from Mr Perry, but sets up a procedure for her to follow if she is worried or intimidated.  The Respondent believed that this indicates that CK had not said he had seen Miss Chapman being bullied.

79. Miss Chapman remained adamant in her evidence that CK had said this to her at their meeting on the 14th January 2009.  Miss Chapman also pointed out that MS remembered it when he was interviewed by Mr Jefford.  

The Decision to Commence an Informal Grievance

80. Evidence was heard from Miss Chapman that both she and MS were very upset by the information they received from CK at their meeting on the 14th  January 2009 and decided to get “Group” involved, and to write to their functional heads, RP and Ralph Barber (RB) the HSBC Group Company Secretary, and tell them what was going on.

81. Miss Chapman told the Tribunal that later that afternoon, she heard from MF that Mr Perry had changed his travel arrangements and would now be spending 2 days at HSBC Head Office in Canary Wharf when he returned from Dubai on the 18th January 2009, and would not be returning directly to Jersey as planned.  Miss Chapman told the Tribunal that she reported this information to MS who said, “He’s going to start bad mouthing us.  He’s going to start his campaign.  Chris has told us that Perry couldn’t care less if we stay or go.  He’d desperate to get us out.  I bet this is it …”.  Miss Chapman said that she replied …”we don’t know what he’s up to but I certainly don’t trust him … lets meet first thing tomorrow morning …and decide what to do”.

82. The next day Miss Chapman and MS met up and Miss Chapman gave evidence that she said, “…Perry’s not going to be there [in London] until Monday so we have a few days head start on him.  If we can get in there first then we can kick the legs from under him and you may not need to retire”.  Miss Chapman and MS decided to draft a letter setting out their grievances about Mr Perry to JP, RB and also to Ann Almeida (the HSBC Group Head of HR).  The Tribunal learned that the HSBC Offshore HR Manual on Individual grievance procedures contained the following clause:

“This procedure applies to all employees of the bank, up to and including grade GCB4”.

Miss Chapman and MS surmised that this procedure was therefore not available to them because they were both GCB3’s and decided to use the whistle-blowing procedures in the manual instead.  Miss Chapman confirmed that they did not seek guidance from any HR Official on their position.  Miss Chapman and MS finished their informal grievance letter on the Friday 16thJanuary 2009 and emailed it to each of RP, RB and AA at 12:30pm.

The Tribunal heard evidence from Mr Perry that he’d gone to Canary Wharf for legitimate business purposes and not to discuss Miss Chapman or MS.

83. The Tribunal heard evidence from Mr Gareth Williams, the HR Business Partner for HSBC International and the most senior HSBC professional in Jersey, that the phrase, “up to and including GCB4” had been included in the grievance procedure after consultation with the Bank’s recognised Trade Unions.  This phrase had been meant to clarify the previous sentence and not limit it and in fact the grievance procedure applied to all staff throughout the Bank.

84. Evidence was heard that subsequent to the letter of 16th January 2009 to RP, RB and AA, the parties followed the grievance procedure referred to in the HSBC Offshore HR Manual.  This was confirmed by all parties and no specific complaint was made about the poor drafting of this sentence.

The Letter of the 16th January 2009

85. The letter of the 16th January 2009 to RP, RB and AA was signed by both Miss Chapman and MS and requested “an informal meeting, in strict confidence, with you all, on as early a date as can be arranged at 8 Canada Square, to bring to your attention the unfolding HR situation in the Head Office of HBME … and to seek your advice as to how we should proceed … the above relates to the conduct demonstrated to both of us, and also to some of our staff, by our newly appointed …. Executive Director ….John Perry.  We firmly believe that numerous incidents since his arrival demonstrate and constitute, in aggregate, workplace bullying and intimidation, and possibly even attempted constructive dismissal, on the part of Mr Perry.”  The letter concludes, “we wish to confirm that we both feel professionally slurred and mistrusted, and personally demeaned and threatened by Mr Perry.  We are … genuinely fearful that he may shortly launch an initiative to manufacture grounds to engineer our dismissals …or force our resignations: we both feel a real apprehension of the prospect of being victimized as a result of even raising these matters ... we appeal to you for support and protection from this eventuality." 

86. Miss Chapman gave evidence that RP telephoned her 'mid-afternoon' of the same day. He asked to speak to her alone (he turned down her request for MS to join the telephone call) and in private. Miss Chapman said that she transferred the call to CK's desk (in Mr Perry's office) having asked MS to listen in to the call in any event. Miss Chapman said that RP told her that he had spoken to AA and that ‘action was already being taken by Group HR' and that, "someone from Group HR would be coming over to Jersey very shortly to launch an investigation." Miss Chapman said that RP finished by saying that Miss Chapman should contact him if she needed 'to talk'. 

87. Evidence was heard that MS received a similarly supportive telephone call from RB, his functional line manager, also that afternoon. Evidence was heard that on Sunday 18th January 2009, Miss Chapman and MS sealed their staff files and having contacted Mr Spurling about this matter, handed them to Mr Williams for' safe keeping'. Mr Williams told the Tribunal that he had never had staff files delivered to him in such a manner.

88. Miss Chapman told the Tribunal that on Monday 19th January 2009, she and MS had a long meeting with Mr Spurling. She said, "we told him everything. He looked really appalled and shocked when we had finished." Miss Chapman said that MS told Mr Spurling that his parking space was in a dark garage and that as Mr Perry was giving him "the willies" he would like to change to a space in the Bank's underground car park and that Mr Spurling effected this change from the next day. Mr Spurling also offered to help mediate between Miss Chapman and MS and Group HR, which they accepted. 

89. Miss Chapman told the Tribunal that they met with Mr Spurling again on the 20th January 2009 and Mr Spurling told them that AA had emailed him to say that one of her direct reports, Mr Stephen Jefford would be coming to Jersey the next day to interview them both and to carry out an initial investigation. The Tribunal learned that Mr Jefford is the Head of HR for the Middle East and Europe and considered very senior in his role. The Tribunal also heard from Miss Donaldson and Mr Williams that  AA was so senior in her role that in their many years of working in HR for HSBC, they had never met AA or received (or sent) any correspondence from her. AA's email also referred to an employment lawyer from HSBC Group's legal department joining Mr Jefford in his visit to Jersey. However, on Miss Chapman and MS expressing concern about this because Miss Chapman said they wanted, "help and guidance, nothing more", the lawyer in fact did not accompany Mr Jefford. Miss Chapman said that both she and MS received a personal email from AA confirming Mr Jefford's visit to Jersey the next day. 

Mr. Jefford’s Investigation

90. Miss Chapman confirmed that on the 21st January 2009 she and MS met Mr Jefford off-site to the Bank. She said they told him everything, although he already had their logs which she assumed Mr Spurling had sent to him. Miss Chapman said that she also told Mr Jefford that she was 'scared' of Mr Perry and intended to go to the Police to complain of Mr Perry's' assault' against her when he trapped her against her desk, "if the Bank didn't do something, now". 

91. Evidence was heard from Mr Perry that Mr Jefford arrived in his office "unannounced" at 2pm on the same day. Mr Perry said this was the first he heard that Miss Chapman had complained about him. Mr Perry gave evidence that each of the people Miss Chapman and MS had sent their letter to, in turn, reported to more senior people executives of the Bank, all of whom he knew; he had even worked for the Group Chief Executive when he was in Brazil. Mr Perry said in evidence that the reason why Mr Jefford "had been assigned to look into the matter [was] because it showed a clear commitment to Miss Chapman and MS that HSBC treated their concerns promptly and with respect and undertook to look into them." Mr Perry said that Mr Jefford dealt primarily with the invasion of Miss Chapman's personal space, the proof reading carried out by RV and the watching of the short video by RV and MF. Mr Perry gave evidence stating that that evening he sent a 6 page email to Mr Jefford "setting out his thoughts on the matters he had raised with me and bringing to his attention other relevant issues as I saw them". The Tribunal's attention was drawn to these particular points raised in that email - 

"During the first month and half since I assumed the role on 2 Dec (and during which I have spent only 8 working days in the Jersey Office) I have become increasingly aware of the fact that JHC and MS have been less than happy with some of my decisions, with my desire to change modus operandi and with my more hands [on] style of management. Yet, in my conversations with CK to seek his guidance and feedback, I have received positive feedback that has included my more hands on approach to managing JHC and MS. 

“And what has struck me has been a number of points and themes that are emerging as each point and evidence comes to light. 

A Their general resistance to change 

B An almost zealous attitude to remaining independent in all respects from the rest of HSBC in Jersey. 

C A reluctance to explain to me in detail the workings and/or processes of their departments. 

D A desire to want to know what I am doing even before I know it, and a sense of frustration that I do not bring them into the loop as quickly as they want”. 

"In conclusion, I have been given a clear message by a number of colleagues that my predecessor (JB) had a hands off approach to the management of JHC and MS and to their work. I am not in any way making any comment on whether it was appropriate, however, the consequence has been that JHC and MS have developed their own style of upward and downward management. This has been coupled with a sense of their own indispensability." 

In the email, Mr Perry also expressed surprise that neither he nor Mr Nasr had been contacted as line managers by Miss Chapman or MS with their concerns, in accordance with the usual procedure.

92. The Tribunal notes that Mr. Jefford spoke to MF and RV, individually, in Mr. Perry’s office during the afternoon of 21st January 2009. It appears that both MF and RV said that they did not wish to be involved in the dispute and no notes exist of Mr. Jefford’s conversation with them. In her evidence Miss Chapman thought it was significant that MF and RV as junior members of staff were interviewed by a stranger, (Mr. Jefford) and in Mr. Perry’s office, about ‘bullying and intimidation’ of them, and that they subsequently chose not to discuss the matter further. Mr. Perry gave evidence that whilst he gave up his office for the interviews, he most likely, ‘left the office area and went to the staff canteen for a coffee’. Miss Chapman also gave evidence that Miss Donaldson had a note that ‘Anne Reed wanted to speak to Mr. Jefford’ and that opportunity was denied her. The Tribunal finds that Miss Donaldson did not become involved in the grievance dispute until the later formal stage so these notes cannot have been written before the end of January / beginning of February. Further, Mr. Jefford was not involved in the formal grievance dispute. It is apparent from her witness statement that AR was given the opportunity to speak to an HR professional on the 11th February 2009, although it is not clear to whom she spoke.

Mr. Jefford’s conclusions

93. In the early evening of the 22nd January 2009, Mr. Jefford sent an email to Miss Chapman and MS, ‘responding to [their] request for informal advice as to how to take matters forward’. The Tribunal finds that this sentence echoes the request by Miss Chapman and MS in their original letter of the 16th January 2009 to RP, RB and AA. Mr. Jefford sets out 9 points regarding the conclusions he had reached at that point and the steps he had taken:

· Mr. Perry would work from home until the next Monday and thereafter an agreement would be reached to allow both Mr. Perry and Miss Chapman, ‘to work normally in location’.

· Mr. Perry had been given words of advice regarding respecting other person’s personal space which Mr. Jefford had no reason to believe would be disregarded. Further, Mr. Jefford provided for Miss Chapman to contact Mr. Spurling or Mr. Williams directly if she felt ‘intimidated or threatened’. Mr. Spurling’s private mobile number was provided to Miss Chapman.

· Mr. Perry had expressly confirmed that he had not interfered  with JB’s recommendations regarding the forthcoming pay awards and bonuses,

· Mr. Jefford had spoken to MF and RV independently and privately regarding the ‘unacceptable behaviour’ Miss Chapman had complained that they had suffered, and neither wanted ‘to raise any matter in respect of this’. 

· In his brief conversation with CK (to be completed), CK said that he did not say that he had seen Miss Chapman bullied but that if she felt uncomfortable, she should raise the matter appropriately.

· Miss Chapman’s information regarding Mr. Perry’s use of the office email was ‘noted’.

· That it was within Mr. Perry’s discretion ‘as to whom he gives access to his email account’.

· There were ‘clearly materially different approaches to the way the role is done by Mr. Perry to JB but that is different to saying one is right and the other is wrong’.

· That CK’s role [as part time Executive Director] and responsibilities be clarified.

94. Mr. Jefford concluded his email to Miss Chapman and MS by stating that he hoped these ‘confirmations’ would provide them with ‘assurance and confidence’ that the Bank ‘had managed the matter appropriately’, and in the informal manner that they had requested. Mr. Jefford pointed out Miss Chapman’s right to raise a formal grievance, ‘via the grievance procedure set out in the Offshore Handbook’. Mr. Jefford suggested that Mr. Williams ‘navigate them through the grievance process’.

95. Mr. Jefford also communicated his findings to RP, RB and AA on the same day. The contents of that email broadly follows what he wrote to Miss Chapman and MS. Mr. Jefford concludes his email to these senior executives as follows:

 “In addition, and on the basis of what I have heard to date, I would suggest there is a material problem in the working relationship between JMC, MJS and JP which will not resolve itself easily or quickly and would need, irrespective of any disciplinary / grievance or counselling process, careful thought”.

96. The Tribunal heard evidence from Mr. Williams that in the 27 years he had worked for HSBC he had never met AA. Her role was a ‘global’ position, and he found the speed of her response to Miss Chapman’s and MS’ letter ‘astonishing’. Mr. Williams also confirmed that for ‘words of advice’ or ‘counselling’ to be given to a Grade GCB2 executive constitutes a significant reprimand and would not be taken lightly by either party.

97. Miss Chapman was extremely upset by the contents of Mr. Jefford’s email and said that she ‘completely broke down in the corridor’. She said that MS took her to Mr. Spurling’s office, and Mr. Williams joined them. Miss Chapman described herself as ‘still in tears and struggling to control [herself]’. Miss Chapman said that Mr. Spurling suggested that Mr. Williams be appointed their ‘mentor’ for the purpose of taking them through the process. At this point Miss Chapman said that she had ‘stopped crying’ and asked Mr. Williams to find her another position within HSBC in Jersey, ‘preferably at the Private Bank’ and that she would accept a lower grade and salary. After the meeting Miss Chapman went to her doctors and as she was in tears and … incapable of even telling the Receptionist [her] name’, she was seen immediately and given [ultimately] 3 weeks sick leave due to ‘stress’.

98. Evidence was heard from Miss Chapman later in the Tribunal hearing that HSBC had failed in their duty to her because Mr. Williams was also appointed a ‘mentor’ to Mr. Perry in the subsequent grievance process. Mr. Williams gave evidence that at no point was he appointed a’ mentor’ as that role only applies to career guidance. However he was a guide or point of reference to both parties in the procedure. Mr. Williams was sure that Mr. Spurling did not use the word ‘mentor’ in their meeting. Furthermore Mr. Williams said he was not involved in the grievance process itself so he felt no conflict of interest in guiding the parties through a procedure which had to run its course.

99. Miss Chapman also considered that she had been let down by her former employers because Mr. Williams did not look to see if there were any positions for her in the Bank. Mr. Williams gave evidence that Miss Chapman was ‘extremely upset’ at the meeting in Mr. Spurling’s office and she was ‘rambling about Mr. Perry’. Mr. Williams said that as an experienced HR manager he knew his role was to calm down Miss Chapman and MS, using words of empathy but without taking sides. Further, he considered that Miss Chapman was not rational at the time of making her request for a transfer. Mr. Williams pointed out that HSBC has policies on these types of transfers as they affect the employee’s pension rights and future pay awards and any such transfer would have involved a ‘diligent process’ to ensure that Miss Chapman understood the ramifications of her actions. Mr. Williams said that he did in fact check to see if there were any vacancies for Miss Chapman but there were none. He pointed out that at that time there were only 14 or 15 people working in Jersey at Grade GCB3, and only 20-30 people in Jersey working at GCB4. Information was received that 852 people worked in HSBC in Jersey at that time. Accordingly a transfer was going to be difficult. Miss Chapman accused him of not reporting to her on this but Mr. Williams said the time span was that Miss Chapman went on sick leave for stress related reasons for 3 weeks immediately following the meeting (and it was not appropriate for him to contact her about this subject during that time), then it was half term when he was away, then Miss Chapman went on holiday for 2 weeks, then he had to introduce a 50% redundancy programme to his department and he was very busy.  Mr. Williams said that Miss Chapman did mention it to him on her return to work after her holiday on 29th March 2009 (see paragraph 121), but never again, and after she gave the bank notice of her intention to leave on 2nd April 2009, he assumed she had changed her mind.  Mr Perry confirmed in evidence that Miss Chapman never mentioned her request for a transfer to him.

Period of Sick Leave

100. Miss Chapman complained to the Tribunal that whilst she was on sick leave Mr. Perry sent an email to MA setting out his arrangements for Miss Chapman’s sick leave cover which was ‘angry in tone’ and referred to her by her surname.

101. The Tribunal finds that it was shown many examples of email where all parties involved in this complaint have referred to each other, at some point, by their surname.

102. Mr. Perry gave evidence that, ‘Miss Chapman was a key person in the process of completing the 2008 end of year accounts’ which were coming up to completion. Also any further period of sick leave could compromise, ‘the reporting and preparation of information for the forthcoming Board and Audit Committee meetings (which were only weeks away).’ Mr. Perry said that in his opinion the email was ‘factual… straightforward.. [and] addressing an unexpected operational issue’ which he was seeking to resolve. Furthermore, he said it, ‘was not sent or copied to Miss Chapman’.

103. Miss Chapman also confirmed that during the 3 weeks of her sick leave, Mr. Perry sent her emails ‘almost on a daily basis, sometimes two or three times on the same day’. Miss Chapman complained that, ‘this continual stream of emails… [was] harassment’.

104. Mr. Perry replied in evidence that ’none of the emails … required any response from her during her sick leave. They were simply sent to her for information during her absence and to ensure that she would be able to get up to date on relevant matters on her return’.

105. Miss Chapman agreed that none of the emails required any action by her. She also confirmed that she ‘shut her Blackberry in a kitchen drawer’ and she only used it on ‘a couple of occasions’ to email AR and MA in response to enquires about her health.

106. A screen print of these emails was provided, and the Tribunal counted 20 emails sent by Mr. Perry during this 3 week period.

107. Miss Chapman gave evidence that during this period she began to walk her dogs at night with a Stanley knife in her pocket (ostensibly to cut twine) because she was frightened of Mr. Perry and subsequently also refused to use the Bank’s underground car park in case she ran into him.

Working from another part of the building

108. Miss Chapman returned to work on Monday 16th February 2009. On Wednesday 18th February 2009 Miss Chapman asked if she could move to another part of the building prior to Mr. Perry’s return to work from a business trip the next day as she ‘knew that [she] really couldn’t face working for him again’. HSBC accommodated Miss Chapman’s request and arrangements were made for Miss Chapman to move to a new desk in a different department on Monday 23rd February 2009. In fact Miss Chapman worked at HBME on the 23rd and 24th February 2009 in accordance with Mr. Perry’s request because he was on leave. Miss Chapman said that as Mr. Perry was not in the office she was willing to do this.

109.  Miss Chapman complained that whilst working outside HBME’s offices she received 10 emails from Mr. Perry on the day of 20th February in 2009 (as opposed to a usual 2-3), and CK had telephoned her, having seen the email traffic, and asked if he was harassing her. Miss Chapman said she felt stressed by seeing Mr. Perry’s name on her screen with each email. On questioning from the Tribunal, Miss Chapman admitted that the emails were all connected to current work she was involved in. Miss Chapman confirmed that the email traffic settled down by the end of that week and that whenever she saw Mr. Perry in the HBME office (when she was collecting files), he was ‘polite’ and did ‘not come too close’ to her. However, Miss Chapman said that she had felt unable to attend the RMM meeting scheduled to be held on 26th February 2009 in Mr. Perry’s office. Miss Chapman also complained that Mr. Perry criticized her in the open office on the 12th March 2009 for obtaining some pricing information too late for a Board meeting. Miss Chapman said that her delay was due to her being on sick leave.

The Formal Grievance

110. On the 26th January 2009, whilst on sick leave, Miss Chapman informed Mr. Williams that she intended invoking, ‘the HSBC Grievance Procedures against John Perry for bullying, intimidation, physical assault and libel’. This was confirmed in writing the next day.

111. On the 10th February 2009, Miss Chapman was interviewed by Aaron Le Cornu (‘Mr. Le Cornu’), the Deputy CEO of HBIB and Grievance Hearing Officer of Miss Chapman’s complaint, and Miss Lynn Donaldson (‘LD’), an Employee Relations Manager of HSBC Bank plc based in Southampton, the Investigating Officer of Miss Chapman’s complaint.

112. The Tribunal notes that Mr. Le Cornu and LD conducted the following interviews, individually and together for the purpose of the formal grievance procedure:

· 11/2/09 – JA (HR office HSBC House)

· 11/2/09 – AR (HR Office HSBC House)

· 17/2/09 – JB (by telephone)

· 12/1/09* - CK (HR Office HSBC House)

· 20/2/09 – Mr. Nasr – (by email response)

· 24/2/09 – Mr. Perry (Grand Hotel) 

(*The interview notes are dated 12th January 2009 but logically the interview must have been held in February as it was conducted by Mr. le Cornu who was not involved in the process in January)

All of these interviews are reflected by signed minutes.

113. Miss Chapman gave evidence that the outcome of her formal grievance was delivered to her in person by Mr. Le Cornu on the 13th March 2009. Miss Chapman complained that Mr. Le Cornu had extrapolated 17 complaints out of her 19 instead of taking the document as a whole and in fact only 2 complaints were upheld:

· That John Perry demonstrated professional disparagement and managerial intimidation by criticising the AUCOM and account reconciliation certificates in an open office, threatening to have staff sacked, and calling a colleague a ‘p******’.

- Mr. Le Cornu concluded that, ‘John Perry had a fair point in highlighting his concerns on this matter… I will be recommending to John Perry that conversations of this nature should be held away from an open office environment and should be managed more diplomatically. I shall also highlight that ‘sacking’ is a very emotive term and careful consideration should be given before such phrases are used. I shall also highlight that John Perry should refrain from the use of profanities.

· ‘Complaint 8. That John Perry demonstrated disparagement by telling you that you were not needed at the RMM on 27th November 2008’

- Mr. Le Cornu upheld this complaint and said, “I will be advising John Perry that matters whereby there may be a change to status quo or modus operandi are handled in a sensitive way and explained clearly to those potentially involved. That said, the RMM minutes do note that you attended RMM on 27th November so the matter was seemingly resolved in a relatively short time’. 

114. Miss Chapman said that her other complaints were taken from her log, looked at by Mr. Le Cornu (set out below) and then were all rejected:

1. Complaint regarding Mr. Perry’s telephone call

2. Complaint regarding Mr. Perry’s job title

3. Complaint regarding Email access

4. Complaint regarding the BCL Distribution Lists

5. Complaint regarding Mr. Perry’s treatment of MF

6. Complaint regarding Invasion of Personal Space

7. Complaint regarding HBME Branch Credit Lines

8. Complaint regarding RV’s complaint

9. Complaint regarding Mr. Perry’s involvement in the Pay and Bonus Issues

10. Complaint about Mr. Perry’s Personal Hygiene

11. Complaint that John Perry demonstrated workplace bullying by encouraging all staff to place their photos on the Group intranet*

12. Complaint regarding the ‘Fictitious Employee’

13. Complaint regarding the treatment of MS

14. Complaint regarding the approval of the 2008 Accounts*

15. Complaint regarding the Alternate Directors Issue




*Note: these complaints were not pursued by Miss Chapman at the 



Employment Tribunal and no evidence was heard. 

115. Mr. Le Cornu concluded his findings as follows: ‘Whilst I have upheld only two of the allegations against John Perry, I do believe, taken as a collective, there are some improvements that John Perry could make in his management style and the way he interfaces with people. I will be making recommendations accordingly’. Mr. Le Cornu also advised Miss Chapman that he would be now passing the file to another senior manager for a decision as to whether the complaints which he had upheld, should result in some disciplinary actions, although any disciplinary outcome would be confidential between Mr. Perry and the Bank. Mr. Le Cornu also advised Miss Chapman of her right to appeal against his findings.

116. Miss Chapman gave evidence that she was ‘utterly humiliated’ by the conclusions of the grievance procedure and that the ‘whole thing was a whitewash’ –in that in the absence of direct corroboration, the bank had not taken ‘her word against John Perry’s’.

117. The Tribunal were shown a copy of a letter of the same date by Mr. Le Cornu to Mr. Perry in which Mr. Le Cornu states his ‘Summary Decision’ as follows:

‘I do not believe that either of the two instances listed above are tantamount to gross misconduct. However taken as a collective, over such a period of time, I do believe there are some improvements that you need to make in your management style and the way you interface with people,’ Mr. Le Cornu then listed 7 specific recommendations in this regard, as follows:

Refraining from the use of profanities

Apply appropriate caution when referring to sensitive areas such as sacking people so this cannot be misconstrued as a demonstration of power or leveraging over events.

Avoid holding conversations in an open office environment where there is a reasonable expectation that you will be delivering some feedback of a critical nature or the conversation might turn out to be confrontational.

Demonstrate due regard for other people’s expertise and experience.

Avoid a dictatorial style when seeking to implement changes, and lean more to obtaining the buy-in of key stakeholders, by carefully explaining the logic of such changes. Increased listening might help in this regard and avoid walking away if a debate remains unfinished as far as either party is concerned.

Adapting style of communications to suit different circumstances and interfacing with different interpersonal styles.

Respecting other person’s personal space and recognizing that different people have different perspectives on what they consider intimidating. 

118. It is the Tribunal’s understanding that MS received a similar letter with similar conclusions from Mr. Le Cornu on the same day regarding the grievance complaints that MS had also made against Mr. Perry.

119. Miss Chapman and MS lodged a formal appeal against the outcome of their grievance hearings on the evening of the 13th March 2009. Miss Chapman then went on holiday for 2 weeks. Miss Chapman complained to the Tribunal that whilst she was on holiday she only received 3 emails from Mr. Perry in contrast to the 20 she received whilst on sick leave and the 10 she received on the 20th February 2009 (see paragraph 109 above). Mr. Perry responded that this was because Miss Chapman had deliberately chosen to go on holiday during a ‘very quiet period’ in the HSBC financial year’, and accordingly there were few emails not addressed to her which required her attention.

Change of Line Manager

120. Miss Chapman told the Tribunal that following MS’s meeting with Mr. Jefford, his line manager had been changed from Mr. Perry to Mr. Nasr. Miss Chapman said that she asked for her direct line manager to be changed from Mr Perry to MA (who was also her functional line manager) but this was turned down by Mr. Joel Farnworth (her HR manager in Dubai) because it might be construed as prejudicial to Mr. Perry whilst the grievance procedure was being dealt with. Miss Chapman said that she felt she was being discriminated against by this response as the Bank had not turned down MS’s request for a change of line manager, and he was also undergoing a grievance procedure against Mr. Perry.

The Last Straw

121. Miss Chapman informed the Tribunal that she returned from holiday on 
the 29th March 2009.  On the 31st March 2009 she sent an email to Mr. Williams enquiring whether any progress had been made regarding her request to transfer “to a different part of HSBC in Jersey”.  Mr. Williams replied on the same day saying that he assumed her original request was for a temporary transfer but if she wanted a ‘permanent’ role change they needed to meet as there were a number of factors to consider.  Further information about this matter is contained in paragraph 99 above.

122. Miss Chapman gave evidence that she felt that the Bank were, “dragging 
their feet over this and seemed completely unwilling to deal with it all”.  
Miss Chapman also complained that she did not think that Mr. Williams 
had ‘mentored’ her or MS during the process.

123. Accordingly, Miss Chapman wrote an email on the 2nd April 2009 to Mr. Williams and Mr. Spurling, copied to Mr. Nasr, RP, MA and MS, which concluded as follows:


“… I feel I am completely ‘boxed in’ with no escape route.  The whole 
situation has left me with a very bitter taste and I am therefore advising you, as 
HR Manager and Martin, as Country Manger, that I no longer wish 
to remain 
employed by HSBC in any capacity.  I am now actively seeking new employment elsewhere and will be resigning …as soon as I have managed to find another job.  I will be adding “constructive dismissal” as 
a further ground for my overall Grievance.”

124. Miss Chapman confirmed that on the same day she registered with several Recruitment Agencies in the island.

Exclusion from an Audit Meeting

125. Miss Chapman gave evidence that on the 3rd April 2009, she was not invited to a meeting between Mr. Perry and two senior partners from KPMG, the Bank’s audit partners.  Miss Chapman said that the purpose of the meeting was to meet one of the senior partners (who was becoming the new Audit Partner) and to discuss the Bank’s results for the first quarter of 2009.  Miss Chapman said that as the Senior Finance Officer, it was ‘normal’ to include her in Audit Meetings.  Miss Chapman said that Mr. Perry invited her to join them but she felt that she was completely unprepared to talk about the financial results and declined.  Mr. Perry gave evidence that, as far as he can recall, the meeting was convened at short notice and the primary purpose of the meeting was to introduce the new Audit Partner to Mr. Perry (Apparently, Miss Chapman already knew him).  Further, Mr. Perry said the results for the first quarter of 2009 were still being finalised and had not yet been distributed, so the meeting could not cover them.  Mr. Perry said that in his opinion Miss Chapman ‘chose’ not to attend the meeting.

Using Mr. Perry’s Telephone

126. The Tribunal was informed that on the 8th May 2009, Miss Chapman and 
Mr. Perry fell out over whether Miss Chapman had used his telephone in his office during his absence at lunchtime.  It appears to the Tribunal that Mr. Perry may have misunderstood how the office telephones register calls received into the office as opposed to a single extension.  In order to try and identify the numbers of the telephone calls logged as ‘missed’ on Mr. Perry’s telephone, he had dialed the numbers and (inter alia) spoken to Miss Chapman’s parents.  Miss Chapman took offence to this action and, in the open office, explained how the telephone system worked.  Miss Chapman gave evidence that Mr. Perry said – “Oh – we must have a fault with the phones.  I’m sorry that I called your mother”.  To which Miss Chapman replied in front of AR and JA, “Yes – I’m also sorry that you called my mother.  There’s no fault with the phones.  They are all networked together so we can pick up each others calls when someone is out”.  Evidence was heard from both parties that later that afternoon, Miss Chapman made a point of explaining to Mr. Perry her understanding of the telephone system again.

The Appeal Process

127. Evidence was heard from Miss Chapman that when she and MS sent their letter of appeal against the findings of the Grievance hearing, they specifically requested copies of the notes of the minutes of all the interviews conducted by Mr Le Cornu and LD, including Mr. Perry’s interview during the formal grievance procedure.  Miss Chapman said they also advised HSBC that they would want their legal representatives to accompany them to the Appeal Hearing and requested that HSBC meet their legal costs.

128. On the 25th March 2009, Paul Murray, an Employee Relations Manager based in the UK, replied to Miss Chapman to introduce himself as a ‘procedural adviser’, and to advise that he was having difficulty identifying a Grade GCB1 executive with sufficient space in their diary to hear the appeal.  Mr. Murray asked whether Miss Chapman would consider a Grade GCB2 hearing her appeal as “this may enable us to arrange the hearing sooner”.  Miss Chapman gave evidence that on the 1st April 2009, she and MS replied, declining the suggestion of a Grade GCB2 
to hear their appeal and again asking for the “signed-as-confirmed 
transcripts and minutes of all other investigation interviews conducted …so far …in order that the fullest possible picture may be obtained, and to facilitate a full and fair appeal hearing”.  Miss Chapman also again asked HSBC to meet their legal costs in this matter and informed Mr. Murray that their legal adviser would accompany them to the hearing.

129. Mr. Murray replied on the 3rd April 2009 giving 16th April 2009 as a date for the hearing.  Mr. Murray declined to send Miss Chapman the documents she had requested because, “in investigations concerning allegations of bullying and harassment, for reasons of confidentiality, it is not HSBC’s practice to share these details”.  Mr. Murray also confirmed that HSBC would not be meeting Miss Chapman’s legal costs and her legal representative did not have the right to accompany or represent her at the hearing under HSBC’s grievance procedure.

130. Miss Chapman gave evidence that she was concerned that this Appeal Hearing was in London and no mention had been made of meeting her expenses in attending the hearing.

131. By a letter dated 9th April 2009, to Mr. Murray, Miss Chapman and MS jointly expressed the opinion that by the Bank failing to provide the grievance interview minutes, it was “effectively denying [them] the opportunity to construct an adequate and comprehensive appeal”, and they asked, “for this decision to be reversed and the relevant material provided”.  Mr. Murray replied by email on the same day that the Bank’s position on releasing the documents had not changed and asked Miss Chapman to confirm whether she would attend the hearing on the 16th April 2009.

132. Miss Chapman and MS replied on the 14th April 2009, asking for the Appeal hearing to be postponed so that they could take legal advice on the Bank’s failure to send them the grievance interview minutes.  Miss Chapman and MS also asked for the hearing to be held in Jersey (as it was the jurisdiction of their employment), and again requested the grievance hearing minutes.  Miss Chapman added ‘constructive dismissal’ to her grounds of grievance.

133. On the 5th April 2009, Miss Chapman’s and MS’s lawyer wrote to Mr. Murray raising the various issues recorded above.  Mr Murray replied to that letter directly to Miss Chapman (and presumably to MS) confirming all previous advice given by him on behalf of the Bank but adding that the Appeal hearing was being held in London because there was no suitable GCB1 in Jersey and a hearing in Jersey would mean the Appeals hearing manager booking 2 days out in his diary, and “as General Managers of the Bank, GCB1’s are extremely busy and to be able to book two full days in their diaries …requires a considerable amount of notice”.

134. On the 1st May 2009, Mr. Murray set a new date for the appeal hearing: the 17th June 2009, in London.

135. Miss Chapman complained to the Tribunal that this date was hardly ‘expeditious’ as stated in HSBC policies.

136. On the 19th May 2009, Mr. Murray queried with Miss Chapman whether she intended to attend the 17th June appeal hearing as she had not replied to his email of 1st May 2009, as requested. Miss Chapman did not reply. On the 20th May 2009, Mr. Murray sent another email saying they couldn’t hold the 17th June date any more and it was now unavailable. Mr. Murray proposed an alternative date of the 9th July and asked Miss Chapman (in a badly composed message) to confirm her attendance. On the 26th May 2009, MS emailed Mr. Murray saying that neither he nor Miss Chapman were available on the 9th July 2009 and asking for the hearing date to be moved to the week before or the week afterwards. MS reiterated his request for the grievance Interview minutes to be sent to him and Miss Chapman and for their lawyer to be allowed to accompany them to the Appeal hearing. Mr. Murray responded the same afternoon saying that the designated Appeal manager was on holiday during the weeks suggested by MS, and that he could now offer 11th or 12th August 2009 as dates for the appeal hearing.

137. Miss Chapman expressed bewilderment to the Tribunal that it could be so difficult for HSBC to find a date to hear the appeal hearing.

138. On questioning from the Tribunal, Miss Chapman confirmed that she continued the appeal process notwithstanding that she was actively looking for another job at that time because she thought it might result in either her or Mr. Perry being moved, which would have caused her to reconsider her decision to resign from HBME. Miss Chapman was very clear that only Mr. Perry’s transfer from Jersey would have caused her possibly to change her mind about leaving HSBC. Miss Chapman also confirmed that during this period Mr. Perry was polite to her and did not come near her and there were no more ‘events’ involving him. However, she said that she did not trust him and considered he could change at any time.

Meeting with Youssef Nasr
139. The Tribunal heard evidence that Miss Chapman and MS met with Mr. Nasr on the 11th May 2009 when he was in Jersey. Miss Chapman gave evidence that Mr. Nasr listened to their concerns ‘sympathetically’. Miss Chapman said she also told him of the frustration that CK was hardly ever in the office to ‘keep an element of control over [Mr. Perry]’. Apparently Mr. Nasr did not respond to this. Miss Chapman said that she left the meeting ‘quite hopeful that [Mr. Nasr] would be able to intervene and do something.

Miss Chapman’s resignation
140. Miss Chapman told the Tribunal that she heard that she had been successful in finding another position on Friday 5th June 2009. On Sunday 7th June 2009 Miss Chapman emailed her letter of resignation to Mr. Nasr and MA. She sent a copy to Mr. Perry, amongst others.

141. On the 11th June 2009, Miss Chapman’s lawyer informed Mr. Murray that Miss Chapman no longer wished to pursue the Appeal against the formal grievance outcome.

142. Miss Chapman lodged a complaint of constructive unfair dismissal at the Jersey Employment Tribunal on the 31st July 2009.

Mr. John Perry
143. For the sake of completeness and balance the Tribunal has added the following information concerning Mr. Perry which was given in evidence but does not sit easily under any of the headings above.

144. Mr. Perry is an International Manager at HSBC and has worked all over the world for HSBC on different contracts. Mr. Perry gave evidence that he has managed teams of between 5 and 350 in his career, both as a direct line manager and a functional line manager. Mr. Perry confirmed that he has been the direct line manager of women before, but only up to Grade GCB4. Mr. Perry confirmed that whilst he had not previously been an Executive Director, the new position did not mean that he was promoted as his Grade remained GCB2 and it was the Grade that indicated the content of the job. Mr. Perry gave evidence, ‘that to his knowledge, no complaints had been made about his ‘working relationships’ throughout [his] 34 year career in HSBC’.

145. Mr. Perry gave evidence that his interview for the formal grievance complaint was conducted at the Grand Hotel in Jersey on the 24th February 2009 and he was interviewed without any access to any notes or his Blackberry over a 5 hour period. Mr. Perry said that he considered 5 hours to be too short in time for the areas that were covered and on the 28th February 2009 sent a large bundle of documents [presumably to Mr. Le Cornu] giving more detail about the matters he had discussed. In response to a direct question from the Tribunal Mr. Perry confirmed that once he had submitted this bundle of documents and had an opportunity to review the interview minutes he felt he had been listened to during the process.

146. Mr. Perry said that he expedited his review of the minutes of his grievance interview in order that Miss Chapman could receive the results of the formal grievance hearing before she went on holiday. Mr. Perry confirmed that it never crossed his mind to appeal the conclusions of the grievance hearing because it was a process that was handled/completed/ended. Further, during the entire grievance process he never asked to see the minutes of the other interview meetings as in his opinion he was not entitled to see them.

147. Mr. Perry gave evidence in response to a direct question from the Tribunal that he did not seek advice from the HSBC HR department with regard to his difficulties with Miss Chapman because the matter went so quickly to a grievance procedure and it was impossible to have a normal line manager relationship with her during that time. Mr. Perry pointed out that in the period between 9th January and 9th March 2009, he only saw Miss Chapman twice, due to his business trips and her sick leave, remote working and holidays. He had wanted to meet Miss Chapman to set ‘accountability objectives’ with her but the grievance procedure prevented him from doing this, and Miss Chapman resigned before the process concluded.

148. Mr. Perry expressed regret to the Tribunal that Miss Chapman had never raised any of her concerns with him directly. Mr. Perry recalled that when they worked together Miss Chapman was ‘strong, direct and confident in the manner of her work, and that ‘you felt that you were getting somewhere when you spoke to her’, which was in his opinion, ‘commendable’.

THE LAW
149. Article 61 of the Employment (Jersey) Law 2003 (‘the Law’) states that an employee shall have the right not to be unfairly dismissed. Article 62 (1) (c) of the Law states that an employee shall be dismissed (inter alia) if – ‘the employee terminates the contract under which he or she is employed (with or without notice) in circumstances in which the employee is entitled to terminate it without notice by reason of the employer’s conduct’. Such a resignation by an employee is referred to as ‘constructive dismissal’.

150. It is established law both in the English Courts and in the Jersey Employment Tribunal that in order for an employee to claim constructive dismissal, four conditions must be met:

· The employer must be in breach of a term of the contract of employment

· That breach must be fundamental amounting to a repudiatory breach of the contract of employment

· The employee must resign in response to that breach

· The employee must not delay too long in terminating the contract following the breach.

See: Robinson v States of Jersey, Department of Education, Sport & Culture (Case No: 1910-028/05); Oprey v Woolworth (case No: 2604-085/07). Western Excavating (ECC) v Sharpe 1978 ICR 221.

Looking at each of the components in turn:

Breach of a Term of the Contract

151. In this case Miss Chapman has maintained that her former employer breached the implied term in her contract of employment that the employer and employee must maintain trust and confidence in each other. It follows that, ‘the employer shall not without reasonable and proper cause conduct itself in a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee’ (Lord Steyn, Mahmud v Bank of Credit and Commerce International SA [1997] 1 CR 60). This principle has been applied by the Jersey Employment Tribunal in the Robinson and Oprey cases referred to above. It is noted that this relationship of trust and confidence can be undermined even if the conduct in question is not directed specifically at the employee. However whether or not an employer has conducted itself in a manner likely to destroy or seriously damage the trust and confidence of the parties is a matter that must be viewed objectively by the Tribunal – was the employee entitled to conclude that the employer was repudiating the contract of employment by its conduct? The Tribunal has noted the recent Court of Appeal decision in Bournemouth University v Buckland [2010] EWCA G v 121; that the ‘range of reasonable responses’ test is not relevant to the question of whether an employer has committed a repudiatory breach of contract entitling an employee to claim constructive dismissal and that the test for establishing constructive dismissal is contractual and not based on unreasonableness.  However, although reasonableness may be a factor to take into account, it is not a legal requirement.

152. Miss Chapman cited many examples in her evidence of incidents in her work which she says undermined her trust and confidence in HBME. These are set out in the first part of this judgment.

153. The Tribunal notes that Miss Chapman referred in her evidence to the failure of Mr. Williams to find her another position in HSBC in Jersey as being the ‘last straw’. This phrase is used both in the Applicant’s skeleton argument prepared by Mr. Macabe (at paragraph’s 6 and 13.3, ‘the last straw doctrine’) and also in Miss Chapman’s witness statement which the Tribunal can reasonably assume was seen by Counsel in advance of the hearing and no doubt discussed with him. However, on questioning by the Tribunal as to why incidents which occurred after Miss Chapman’s ‘last straw’ should be taken into account by the Tribunal in objectively assessing whether HBME’s conduct as an employer amounted to a fundamental breach of contract, Mr. Macabe said that it was for the Tribunal to assess the ‘last straw’ incident and not for Miss Chapman to point it out to the Tribunal. No authority was put forward to support this proposal.

154. The last straw doctrine is where individual actions taken by an employer, which do not themselves amount to fundamental breaches of any contractual term, may have the cumulative effect of undermining trust and confidence, thereby entitling the employee to resign and claim constructive dismissal. This doctrine is established in English employment law (Lewis v Motorworld Garages Limited [1996] ICR 157, Ballantyne v Whitbread plc ET case 33257/96, Omilaju v Waltham Forest London Borough Council [2005] ICR 481,) and even though it has not been relied on in the Jersey Employment Tribunal to date, this tribunal accepts the principle that there can be a final incident which in itself does not amount to a breach of contract, but when considered together with the other incidents, does contribute to the conclusion that an employer has been in fundamental breach of contract.

A Fundamental breach of the Contract
155. Once the Tribunal has established that a term of a contract has been breached it is required to go on to consider whether that breach is fundamental – in other words, that the breach is such that the employee is entitled to resign and claim that he has been dismissed because of it. In those situations the offending party is said to have ‘repudiated’ the contract so that the other party has no further obligations under it. For these purposes it does not matter whether the breach in question is of an express or implied term. It is noted however, as stated above, that ‘the last straw’ may concern an incident which in itself is fairly insignificant  but does, when viewed objectively, contribute to a series of acts constituting the breach of the implied term of trust and confidence in the contract of employment. The Tribunal is required to decide whether a breach is repudiatory by objectively assessing the effect of the breach on the contractual relationship of the parties: it is possible for there to be a breach of a term of the contract of employment without it being a fundamental breach of that contract: Conlon v Buckinghamshire County Council EAT 630/88.

Resignation in Response to the Breach

156. The employee must not accept the breach of contract, he must resign in response to it: the breach of contract must be the ‘effective cause’ of the employee’s resignation – Jones v F. Sirl & Son (Furnishers) Ltd 1997 IRLR 49. For this reason, conduct by an employer subsequent to an employee’s resignation is irrelevant to the question of constructive dismissal: Gaelic Oil Co. Ltd v Hamilton [1977] IRLR 27.

157.   In Logabax Limited v Titherley [1977] IRLR 97, the EAT found that, ‘an employee must signify his attitude in a clear unambiguous fashion ‘…. [he] … must indicate that he is exercising his entitlement to claim a constructive dismissal’.  Accordingly, the employee must show that he is entitled to resign because of the employer’s conduct – and that conduct is, ‘sufficiently serious to entitle him to leave at once’ –Lord Denning MR in Western Excavating (ECC) Ltd v Sharpe [1978] ICR 221 CA.

158. Where an employee does not state the reason for his resignation at the time of resigning, it is the tribunal’s task to identify the true reason for the employee’s resignation and to decide that the employee resigned in response to the employer’s breach rather than for some other reason – Weatherfield Ltd t/a Van & Truck Rentals v Sargent [1999]IRLR 94.

No affirmation of the Contract
159. An employee who affirms the contract of employment following the employer’s repudiatory breach is not entitled to terminate the contract without notice and therefore cannot claim constructive dismissal. An employee cannot wait too long after the employer’s breach of contract before resigning - Western Excavating (ECC) Ltd v Sharpe ICR 221 CA – otherwise such delay (especially when the employee is continuing to be paid and/or receive other benefits) can be strong evidence that in fact the employee has affirmed the contract (see Wilton v Cornwall & Isles of Scilly Health Authority 19.5.93 CA). However any such delay must be considered together with all other aspects of the case including the nature of the breach and the length of service of the employee – see Miceli v Signal House Limited EAT 180/95. That case also found that an employee is entitled to continue working and drawing his wage for a limited period of time, even if his purpose was merely to find another job. The Jersey Employment Tribunal has not to date had to consider the situation of an employee faced with giving up his job and being unemployed or waiving the breach in order to retain an income. The case of Waltons and Morse v Dorrington [1997] IRLR 488 is noted, but whether in fact an employee had accepted a repudiatory breach by the employer remains a matter of fact and degree to be determined by the Tribunal: FC Shepherd & Co Ltd v Jerrom [1985] IRLR 275.

THE TRIBUNAL’S DECISION

160. The Tribunal has considered Miss Chapman’s various complaints against Mr. Perry  in turn whilst being mindful of the overall picture that the complaints make when they are considered together. The Tribunal has noted that seven of these complaints have been identified as ‘Key Allegations’ by Miss Chapman’s representatives and this status is noted in the deliberations set out below.

Mr. Perry’s Telephone Call

161. The evidence of the parties is entirely conflicting on this point and in the absence of a recording of Mr. Perry’s telephone conversation with Miss Chapman it is impossible to know what was said in their conversation. Furthermore the conversation was not on a speaker phone so there are no witnesses to it. Evidence was presented that AR noticed a ‘change in tone’ by Miss Chapman, but no conclusions can be drawn by the Tribunal that this was in response to Mr. Perry’s tone towards her. However what is clear from the evidence is that Miss Chapman was clearly upset by the telephone call. However, Miss Chapman is a mature, professional woman: the Tribunal heard evidence that she was experienced, confident in her senior role and successful (she had always received excellent appraisals). Accordingly the Tribunal cannot understand her extreme reaction to the one, short conversation with Mr. Perry. Even if Mr. Perry did speak to Miss Chapman inappropriately (and no evidence was adduced to show that he did), Miss Chapman had no reason to suspect that even if things did change under his executive directorship, that her network at HBME (or HSBC) would not look after her if a rogue boss was appointed. Evidence was heard that Miss Chapman did indeed rely upon her established relationships at HBME because she complained about the telephone call to JB, who listened and passed on the complaint to CK, who took action by speaking to Mr. Perry about it. Miss Chapman gave evidence that having spoken to JB and CK about the matter, she did not follow up whether any action was taken in respect of it because she was confident that they would take action on her behalf, which they did. Accordingly the Tribunal does not consider that HBME failed in its duty to maintain an employee’s trust and confidence because it took appropriate steps to deal with Miss Chapman’s complaint in respect of this matter.

Mr. Perry’s job title

162. The Tribunal has noted that Miss Chapman called herself a ‘HR Business Partner’ for HBME in her evidence. However this is the same title as that held by Mr. Williams, and Miss Chapman’s role was very much more reduced than Mr. William’s role within the HSBC Group. It appears from the evidence that Miss Chapman’s HR duties were limited to completing standard paperwork for the leavers and joiners of the HBME head office (total of 14 staff), and perhaps some standard payroll checks. The Tribunal considers that in this HR role, Miss Chapman was right to query the ‘Chief Executive Officer’ title apparently afforded to Mr. Perry; it certainly looked wrong. It was up to Miss Chapman whether she included MS in this administrative issue, but in the Tribunal’s opinion once Miss Chapman had raised her query with the HR department in London, then her involvement in the exact form of his job title should have ceased – it was up to other professionals within HSBC to clarify Mr. Perry’s title, although the Tribunal accepts that Miss Chapman could not complete Mr. Perry’s J Category application until this information was provided to her. The Tribunal has noted that Mr. Perry gave evidence that he received the relevant HR correspondence concerning his appointment in an encrypted form and once he was able to catch up, he gave absolutely no resistance to the job title being ‘Executive Director’. The Tribunal notes that this whole issue was highlighted and dealt with in one day. Objectively, the Tribunal cannot see how this administrative point or error could have fundamentally affected Miss Chapman’s relationship with her employer, although it can appreciate how it might have affected her personal opinion of Mr. Perry, but that is quite a separate issue.

Miss Chapman sells her HSBC shares

163. The Tribunal notes that Miss Chapman referred in her evidence several times to Mr. Perry’s ‘threatening call’ (referred to in paragraphs 10 and 161 above) and that she was ‘increasingly worried’ about Mr. Perry’s arrival in Jersey, even though she had never formally met him. Miss Chapman gave evidence that she decided to sell all of her HSBC shares in order to be, ‘completely sound financially, just in case I did end up having to leave’. The Tribunal notes that Miss Chapman timed the sale of her shares to coincide with the American elections in case, ‘the markets might bounce back a little with an Obama win (which they did)’.

164. The Tribunal has considered this evidence carefully and its relevance to Miss Chapman’s complaint against HBME. The Tribunal has decided that objectively, if Miss Chapman decided to sell all of her shareholding in HSBC as a consequence of her one telephone conversation with Mr. Perry, this would be quite an irrational reaction. However, if, as the Tribunal considers it more likely, that Miss Chapman’s decision to sell was influenced by a rising market, then it was a private decision and has no relevance to her relationship with her previous employers.

Mr. Perry’s comment about MA

165. The Tribunal is satisfied from the evidence that the word, ‘p****’ was said by Mr. Perry, in respect of MA but it is unclear whether this word was said with reference to MA or in respect of MA’s opinion. However, the Tribunal is agreed that a person could be offended if the word ‘p****’ was used about or in connection with a respected and liked colleague. The Tribunal notes that at the time, it was said JB did nothing (Miss Chapman said he continued to look out of the window) and neither did Miss Chapman. Indeed Miss Chapman did not even mention this incident to JB afterwards and by all accounts, she and JB were friendly.  Accordingly this meant that Mr. Perry was unaware that he had caused offence to Miss Chapman and was not given an opportunity to put his comment in context or to apologise.   Evidence was heard that Mr. Perry was not a ‘big swearer’ at work, so it appears this language was unusual.  When this incident eventually came to light Mr. Le Cornu picked it up and upheld Miss Chapman’s complaint against Mr. Perry and a consequence followed. Accordingly the Tribunal cannot see how this incident fundamentally affected Miss Chapman’s relationship with her employer, although it may have fuelled her personal dislike of Mr. Perry.
E-Mail Access

166. The Tribunal heard a lot of evidence on this issue, but objectively it comes down to the fact that it was apparent from the evidence that it was within Mr. Perry’s power as to whom he granted access to his emails. It was also apparent from the evidence that Mr. Perry was fully aware (as was CK) that the responsibility for repercussions arising out of his decision not to grant Miss Chapman access to his emails, rested with him. Mr. Perry gave evidence that he was a ‘constant’ Blackberry user, and that avid use by him was apparent throughout all the evidence presented in this case. The Tribunal did not see evidence of a policy within HBME or HSBC, that Miss Chapman, who was a grade below Mr. Perry, should have access to Mr. Perry’s emails. Mr. Perry is an experienced senior executive and he said he considered it ‘unusual and improper’ for any one other than his Executive Assistant to have access to his email account. To the Tribunal this appears to be Mr. Perry’s choice with regard to this matter. The Tribunal notes that even CK did not consider it to be part of Miss Chapman’s job to provide cover for the Executive Director. From the evidence it is clear that HBME staff had access to the Executive Directors’ correspondence via CK and JB’s accounts until JB left, and that Miss Chapman retained access via CK’s email thereafter. The Tribunal heard that Mr. Perry granted access to his emails to MF (his Executive Assistant) before he left the Island on business and before he was formally appointed to office on 1st December 2008. Accordingly, continuity was preserved with the Executive Director’s office but in a different form. The Tribunal believes that this different access frustrated Miss Chapman greatly, as did CK’s refusal to see the matter her way. Miss Chapman complained that CK lost his temper with her in front of, ‘the entire office, reducing her to tears’. The Tribunal considers Miss Chapman’s reaction to CK’s failure to change his mind (regarding Mr. Perry’s right to exclude her from his emails) was borne out of frustration.  It amounted to a professional disagreement and did not impinge upon her relationship with her employer, her professional status or her ability to do her job.  The Tribunal notes that both Mr. Jefford and Mr. Le Cornu discussed this complaint with Mr. Perry.  Accordingly, the Bank investigated her complaint against Mr. Perry when it became aware of it.
The sacking of staff in Canada

167. The Tribunal notes that conflicting evidence was presented about this issue to the Tribunal, again all coming down to the context in which it was said. The Tribunal notes that this incident was not recorded by Miss Chapman in her log and was not subsequently dealt with by Mr. Jefford in the Informal Grievance Procedure. However, the Tribunal notes that Mr. Le Cornu picked up on this issue during the formal grievance procedure on behalf of Miss Chapman, and upheld her complaint.
The BCL Distribution Lists

168. It is apparent to the Tribunal from the evidence that the content of the BCL’s were not strategic to Miss Chapman’s work. The Tribunal heard evidence that the BCL’s contained travel advisory news and general briefings for particular regions. It was also apparent that the new distribution list prepared by Mr Perry contained the names of persons who were all senior to Miss Chapman either by grade or role in the Group, except the Head of Communications who was a logical inclusion. The Tribunal heard no evidence to indicate that Miss Chapman did not get the information she needed in order to do her job. The Tribunal has considered the loss of status to Miss Chapman by being apparently excluded from the distribution list and subjectively can grasp this perception. However, the Tribunal’s role is to look at the issue objectively and it considers that the import and function of these BCL’s was not considerable in Miss Chapman’s professional life. Accordingly the loss of an apparent entitlement to a BCL did not constitute the same loss of status as say being excluded from an ’insider list’ for a special project at the Bank. The Tribunal believes that Mr. Perry exacerbated the situation by failing to include Miss Chapman in his plans regarding the BCL distribution list and their eventual demise altogether. However, it is the Tribunal’s decision that the function of Miss Chapman’s job or the status of her role were not undermined by the change to the BCL Distribution lists and accordingly her relationship with HBME was not damaged.
The Treatment of MF

169. Miss Chapman told the Tribunal that she “could not ignore John Perry’s high handed treatment of MF” by denying MF access to his email account and by asking MF to clean out his desk and garage at home.  Miss Chapman also complained that Mr Perry had shown managerial intimidation by complaining about the amount of sugar MF had put in his tea and by taking MF’s photograph for the Directory.  The Tribunal notes that Mr. Perry provided what appears to be a perfectly reasonable explanation for each of these allegations.  It is also apparent that at no point did MF complain about any of these issues, even though she was given an opportunity, and by all accounts MF still works for Mr. Perry as his Executive Assistant.  The Tribunal believes that there may  have been a misunderstanding of the situation by Miss Chapman given her heightened sensibilities regarding Mr. Perry at that time, and that these incidents, either alone or taken together, do not constitute events significant enough to affect her working relationship with HBME.
The Accounting Reconciliation Certificate

170. Having considered the evidence presented in respect of this issue the Tribunal is of the opinion that Mr. Perry exhibited poor management skills when he queried in the open office whether the Branches were, in fact, ‘rigorously following up exceptions’ as certified by Miss Chapman. The Tribunal has borne in mind that this exchange happened during the first week of Mr. Perry’s posting in Jersey and whilst this does not excuse Mr. Perry’s behaviour, it is a factor to be borne in mind by the Tribunal as is the fact that Mr. Perry was given no assistance during the handover period by JB or other senior members of staff. In addition Mr. Perry gave evidence that there was HSBC emphasis on this topic at this time. Accordingly the Tribunal does not find this breach of trust by HBME through its employee, to be a fundamental breach of the contract of employment, in itself. The Tribunal has noted that this complaint was dealt with by Mr. Le Cornu in the formal grievance procedure and upheld by him. The Tribunal’s conclusions with regard to the formal grievance procedure are set out in paragraphs 192-204 below.  The Tribunal also notes that this incident was not included as a key allegation by Miss Chapman.
171. Invasion of Personal Space

(i) - Sitting on Miss Chapman’s pedestal of drawers.

The Tribunal considers that the action of perching on a work colleague’s pedestal of drawers next to their desk is extremely common and is usually done in a non-threatening fashion as a means of maintaining eye contact. However, Mr. Perry did not know Miss Chapman and he should have been more sensitive to the issue, or at least, politely asked her if she minded him sitting there. Evidence was heard from Miss Chapman that she did not ask him to move aside, or even indicate her disapproval or discomfort through her body language. The Tribunal believes that there are clear ways of signaling these feelings in the absence of a direct request. Miss Chapman gave evidence that she was ‘scared’ of Mr. Perry because he was ‘so unpredictable’. The Tribunal is puzzled as to why Miss Chapman had this reaction especially as Mr. Perry had done nothing physically untoward in his previous (first) week in the office to Miss Chapman or to any other member of the staff and no evidence was heard that he had acted ‘unpredictably’ in any of his previous postings. Miss Chapman also gave evidence that she thought that Mr. Perry was ‘staring down her blouse’. The Tribunal will never know (because of the absence of CCTV footage or collaborative evidence) if Mr. Perry was doing this or not. Miss Chapman gave evidence that she decided not to show ‘any fear’ of Mr. Perry although by her own evidence she said that Mr. Perry just asked her a ‘few’ questions about her work in, ‘a very reasonable tone of voice’. The Tribunal notes that after the exchange Miss Chapman had to go to the ladies’ rest room in order to ‘calm down’. Objectively, the Tribunal can see nothing for Miss Chapman to fear in this entire situation.

(ii) - Trapping Miss Chapman to her desk

This complaint was identified by Miss Chapman as a Key Allegation in her complaint against HBME. Notwithstanding this tag, this is a serious allegation and the Tribunal has spent a lot of time discussing this particular issue. It is apparent from both JA’s and AR’s evidence that Mr. Perry stood behind Miss Chapman’s chair. However, it was not apparent from their evidence that Mr. Perry was touching Miss Chapman’s chair or pushing against it. Miss Chapman’s own evidence was that she could not be sure that, ‘he was actually touching the chair’. The Tribunal considers this unusual as it is apparent to a person sitting in an office chair that someone is leaning against it. The Tribunal notes that even though Miss Chapman felt uncomfortable with Mr. Perry’s proximity to her she did not make an attempt to roll back her chair even a small amount – whether by pressure from her arms on the desk or by touching the floor with her feet. The Tribunal considers this unusual as it is generally accepted that even a small movement like this should make a person step back from a chair. The Tribunal notes that Mr. Perry gave no evidence in respect of this matter, effectively neither confirming nor denying that he stood too close to Miss Chapman’s chair, although he acknowledged that such behaviour would amount to physical intimidation or bullying. There is an indication from Mr. Perry in the interview he gave on the 24th February 2009 in respect of the formal grievance procedure that he might have leant on Miss Chapman’s chair but he gave no direct confirmation of this act at the Tribunal hearing. Miss Chapman confirmed in evidence that she could only move her head and shoulders, and could not twist from the waist, because she was so close to her desk. The Tribunal considers that this must have been extremely uncomfortable for her, and in order to have a conversation with Mr. Perry, a natural reaction would have been for her to create more space. Miss Chapman gave evidence that she did not move because she was ‘frozen with fear’. This Tribunal is respectful of that emotion but once again cannot understand what she was frightened of – the Tribunal has asked itself, what did Miss Chapman think was going to happen to her in an open, busy office in broad daylight with people all around her. Miss Chapman is a confident, physically capable, professional woman. Her job calls for her to be assertive on a daily basis but in this scenario she appears to have been completely passive.  As stated above, Mr. Perry had no history of physically abusing the people he worked with or threatening to do so. From Miss Chapman’s own testimony it is clear that no intimidatory language was used by Mr. Perry during the one ‘really easy’ question that he asked her. Accordingly, looking at this matter objectively, the Tribunal believes that even if Mr. Perry was standing behind Miss Chapman’s chair, her reaction was disproportionate to the situation she found herself in and the Tribunal cannot sustain Miss Chapman’s complaint of bullying on the evidence it heard. The Tribunal notes that Miss Chapman did not make a complaint about this matter at the time but she did make a specific complaint to both Mr. Jefford and Mr. Le Cornu in the informal and formal grievance complaints. It is apparent from the evidence that both investigators took this complaint seriously and even in the absence of collaborative evidence, both Mr. Jefford and Mr. Le Cornu recommended that Mr. Perry be given ‘words of advice’ regarding respecting Miss Chapman’s personal space. The Tribunal heard evidence that this advice was certainly given by Mr. Jefford to Mr. Perry, which in itself was a significant act towards such a senior executive. No evidence was heard whether this advice was also given following Mr. Le Cornu’s recommendation but the Tribunal has no reason to doubt that this was not done and Miss Chapman did not query this point during the hearing. Accordingly, as soon as Miss Chapman’s employer became aware of this complaint, even in the absence of direct corroborative evidence, it took immediate steps to ensure that Miss Chapman’s concerns were eased about this matter. It is only a failure to take such steps that would be tantamount to a fundamental breach of Miss Chapman’s contract of employment. 

172. The Tribunal notes that Miss Chapman made reference at several points in her evidence of being ‘in fear’ of Mr. Perry, at one point even arming herself with a Stanley knife. Such evidence, whilst extremely emotive, does not appear to have been backed up by any evidence that Mr. Perry was likely to attack her.

Exclusion from the Risk Management Meeting

173. This incident was identified by Miss Chapman as a Key Allegation in her complaint against HBME. The Tribunal is of the opinion from the evidence that Mr. Perry did attempt to exclude Miss Chapman from the RMM scheduled to be held on the 27th November 2008. The Tribunal is also mindful of Mr. Perry’s evidence that this was the first RMM he had attended and he was not sure of the Bank’s policy on attendance. Once again it is the Tribunal’s opinion that this problem stems from the fact that no introduction or handover was provided for Mr. Perry by JB. That being said, Mr. Perry could have asked CK for advice on this point before attempting to exclude anyone from the meeting or indeed even asked Miss Chapman. It is notable that CK on being informed by Miss Chapman of her exclusion immediately took steps to ensure that Miss Chapman was included at the meeting and that she did in fact attend the meeting which appeared to take place on time and in the usual manner. Accordingly, the ‘harm’ done by this exclusion boils down to Mr. Perry’s words in the open office because as soon as Miss Chapman complained to a person ostensibly more experienced than Mr. Perry, the matter was put right immediately. This would also have been apparent to the staff in the HBME office. Accordingly, the Tribunal considers that whilst Mr. Perry did damage Miss Chapman’s confidence in her employer by attempting to exclude her from a meeting of senior managers, this damage was short lived as it was corrected immediately upon it coming to the notice of CK. Accordingly, the Tribunal do not consider this breach to be a fundamental breach of the contract of employment in itself.

 HMBE Branch Credit Lines

174. The Tribunal heard two separate strands of evidence regarding Miss Chapman’s complaint that Mr. Perry had acted inappropriately by conducting an informal disciplinary meeting, where he called her action over the HBME credit lines, ‘an error of judgment’ in a semi public manner. The Tribunal heard evidence from Mr Perry that he considered that Miss Chapman had acted disloyally in putting his private query of 6th December 2008 to Miss Chapman regarding the management of these lines, out to a wider audience, and that when they spoke about the matter a few days later he said that he had called her actions ‘inappropriate’, but their meeting was not meant to be anything other than an exchange of views as there was no disciplinary element. Mr. Perry confirmed that Miss Chapman replied that she would do the same again. However, the Tribunal heard evidence from Miss Chapman that Mr. Perry had called her actions of contacting CK in respect of the query from the Treasury Department in Dubai, ‘an error of judgment’ which concerns an entirely different matter to the one described by Mr. Perry in his evidence. Miss Chapman confirmed in evidence that she did respond that she would do the same thing again in similar circumstances. It is apparent that there were no witnesses to either conversation and no corroborative evidence, so it is impossible for the Tribunal to assess on the balance of probabilities which situation lead to the ‘error of judgment’ comment being made if indeed it was said at all.  The Tribunal is satisfied that there was no disciplinary element to Mr. Perry’s subsequent conversation with Miss Chapman. The Tribunal concludes that both situations occurred but the parties have different recollections of what was said. In the Tribunal’s opinion it was not unreasonable for Mr. Perry to chastise Miss Chapman for sending out his private questions to her to a wider audience when he had only been in office for one week, and it was not unreasonable for Miss Chapman to contact CK for further information regarding the Treasury Department’s query as she had always done. Objectively, the Tribunal can reach no decision regarding the validity of Miss Chapman’s complaint in this matter.

Inappropriate personal hygiene

175. Miss Chapman claimed that Mr Perry’s action of picking his nose in front of her amounted to a breach of the term of trust and confidence implied in her contract of employment with HBME. The Tribunal notes that Mr. Perry did not recall this incident. There is no evidence corroborating either Miss Chapman’s or Mr. Perry’s account of this incident. The Tribunal notes that Miss Chapman did not complain about this incident at the time and it only became an issue when Mr. Perry was interviewed on the 24th February 2009 in respect of Miss Chapman’s formal grievance against him. The Tribunal concludes that it is impossible to determine whether this incident occurred or not and makes no findings in this respect. 

The Pay and Bonus Issues

176. Miss Chapman complained to the Tribunal that Mr. Perry had ‘exhibited behaviour consistent with seeking surreptitiously to interfere with the 2008 year end pay and bonus awards… he failed to … consult Miss Chapman… as would reasonably have been expected, despite their requests to the contrary, and went behind their backs’. The Tribunal finds that the evidence presented an altogether different picture to that complained of by Miss Chapman. It was clear from the evidence that Mr. Perry was acting on the instructions of Mr. Spurling to look into aligning the future pay and bonus awards of HBME with the HSBC Group. Furthermore, Miss Chapman only had to go back through 3 emails from the original message that ‘alerted’ her to the issue, in order to see Mr. Spurling’s instruction. The Tribunal is satisfied that Mr. Perry was endeavouring to find out information about the HBME pay and bonus awards system throughout this time. The Tribunal considers it entirely appropriate for Mr. Perry to gather this technical information either from Mr. Williams or Mr. Farnworth (Head of HR in Dubai) or both. Furthermore, the Tribunal considers it entirely appropriate, as this matter involved sensitive issues of strategy and future application, for Mr. Perry not to seek the information he required from a subordinate employee. From all the evidence presented it is entirely obvious that Mr. Perry was never intending to interfere with the 2008 pay and bonus awards, and did not seek to do so. The Tribunal finds that Miss Chapman jumped to a completely unfounded conclusion based on her complete lack of knowledge and understanding of Mr. Perry’s position. The Tribunal finds that Miss Chapman’s response to her perception of the situation was completely disproportionate to what Mr. Perry was trying to achieve. Furthermore, the Tribunal finds that Miss Chapman exercised a complete lack of discretion by informing junior staff of her views on this matter. Miss Chapman complained that Mr. Perry did not involve her in his communications about the pay and bonus awards for 2008, but the Tribunal finds that quite simply, Mr. Perry’s task did not involve her. The Tribunal dismisses this complaint entirely.

The Fictitious Employee

177. Miss Chapman complained to the Tribunal that Mr. Perry had, ‘professionally and personally disparaged Miss Chapman by referring in an email sent out of Jersey, … to an employee… as a fictitious employee’, the implication being that Miss Chapman had a fictitious member of staff reporting to her and on the HBME payroll’. Miss Chapman considered that this disparagement fundamentally damaged the trust and confidence between her and HBME. The Tribunal notes that this is a Key Allegation by Miss Chapman. The Tribunal does not consider that this incident amounted to a breach of Miss Chapman’s contract of employment. The Tribunal has reached this decision because it is obvious from all the evidence heard in this case that Mr. Perry has an issue with the HSBC PeopleSoft system and staff directory; even in the first telephone conversation of 26th September 2008, Mr. Perry is alleged to have made a reference to it and there were various other references to the Directory throughout the evidence. Mr. Perry started the email to Paula Harte, by referring to the ‘magic of the PeopleSoft system’ and it is possible (to the Tribunal) to detect the same level of frustration and sarcasm throughout the message including the reference to the ‘fictitious employee’. The Tribunal agrees that the word ‘fictitious’ was not a great word for Mr. Perry to have used in this message but it detects no malice towards Miss Chapman by Mr. Perry’s use of it. Furthermore, the full content of the email reveals that Mr. Perry was aware that the particular employee had left HBME’s employment and he was expressing his frustration at the PeopleSoft system – not Miss Chapman’s abilities as HR partner or Financial Controller. Furthermore the distribution list of Mr. Perry’s email is entirely appropriate for a message which deals with having a system error changed: whilst the message was indeed  sent ‘outside’ Jersey, it did not go to anyone not connected with the PeopleSoft system/staff directory and cannot be said to have damaged Miss Chapman’s professional standing as a financial controller.  Finally, Miss Chapman complained that the message was not copied to her and she only picked it up when MF handed her a copy, but evidence was heard that Mr. Perry mentioned openly on the day this email was sent, his frustration with the system, in particular the reference to this employee.  Accordingly, there does not appear to the Tribunal to have been anything underhand going on.  The Tribunal believes that it is Mr. Perry’s proper function to question and independently verify all that he comes across in his daily work as Executive Director of HBME and Miss Chapman cannot complain that Mr. Perry checked the payroll regarding this ex-employee’s status when it came to his notice.  The Tribunal dismisses this particular complaint.

MF’s Contract of Employment

178. Miss Chapman complained that Mr. Perry’s request to MF to see her contract of employment was both intimidating and inappropriate.  The Tribunal assumes that Miss Chapman considered this behaviour to damage her relationship of trust and confidence with her employer although this connection was not specifically pleaded.

179. The Tribunal agrees that Mr. Perry’s request would have been perceived as unusual by MF and unsettling for her.  The Tribunal notes that MF made no complaint about this matter.  The Tribunal notes that Mr. Perry’s request was made the day after his meeting with Miss Chapman and MS when it was agreed that there would be more ‘openness’ between them, and that as Miss Chapman was HR business partner for HBME, she would have been a natural contact for this information.  The Tribunal notes that Mr. Perry required the information in order to work on the bonus issue for Mr. Spurling and that this task did not concern Miss Chapman, but Mr. Perry could have endeavored to maintain an open contact with Miss Chapman by requesting the staff files for review, without disclosing the reason for needing them. The Tribunal agrees that in these circumstances, Mr. Perry’s request to MF for her to provide a copy of her contract would have been dis-spiriting to Miss Chapman.  

The Treatment of MS
180. Miss Chapman complained that Mr. Perry’s instruction to MS was given in an inappropriate manner and undermined MS’ professional expertise and standing in HBME.  Miss Chapman believed that as she was aware of Mr. Perry’s ‘treatment’ of MS, this conversation further damaged the relationship between her and HBME.

The Tribunal does not consider this conversation to constitute an incident which fundamentally damaged Miss Chapman’s relationship with her employer.  The Tribunal has reached this decision because the conversation occurred in the privacy of Mr. Perry’s office, it was in a professional context, and whilst Mr. Perry may have used an inappropriate tone of voice, he was acting within his powers as Executive Director of HBME and the direction to MS did not fundamentally affect Miss Chapman’s ability to do her job in any way. It is the Tribunal’s view that not every professional disagreement constitutes a serious breach of a contract of employment.

The Alternate Director’s Issue

181. Miss Chapman complained that Mr. Perry ‘professionally demeaned and disparaged’ her by implying that he did not trust her when he refused to appoint Miss Chapman as a temporary Alternate Director for HBME to cover for the absence of Jersey resident directors from the Island.  This is one of Miss Chapman’s Key Allegations.  It was apparent from the evidence that Miss Chapman was particularly concerned that Mr. Perry had used the phrase “(on the basis that there would be a check on JHC and MJS)” (emphasis added) in his email to CK.  Miss Chapman admitted in evidence that she had no desire to be an alternate director of HBME so the failure to appoint her was not the issue.  The Tribunal have looked at the whole of Mr. Perry’s email to CK in this matter and are of the view that the word ‘check’ in this context means ‘oversight’ – Mr. Perry did not want HBME to be controlled entirely by HBME staff in the event that all the executive directors were absent, for basic corporate governance reasons.  In the Tribunal’s opinion, there is no inference to be taken from this email that Mr. Perry did not trust Miss Chapman or MS as senior managers of HBME.  In the Tribunal’s experience, the word ‘check’ is a common commercial phrase, used especially in banking and bears no relation, used in this context, as to whether a person is trusted or not.  Accordingly, the Tribunal do not find that Miss Chapman was disparaged or demeaned by this phrase.

182. The Tribunal is concerned that Miss Chapman accessed this email from CK’s account and copied it to MS.  The Tribunal considers this email to be akin to a private conversation between Mr. Perry and CK – both equals in grade and status; it was not meant for Miss Chapman to view or to have knowledge of.  It is essential that managers be able to talk privately with their peers, and the same rule applies to email conversations between Miss Chapman and her equals within the Bank.  Regardless of whether Miss Chapman was entitled to open CK’s emails in his absence, she should have used her discretion and closed this message as soon as she realised that it was not for her eyes.  The Tribunal is unanimous in its view that Miss Chapman’s actions of copying this message to MS could have been considered an act of insubordination by HBME.

“Major Issues” with Miss Chapman 

183. Miss Chapman complained that on the 14th January 2009, during a meeting with CK and MS, that CK told her that Mr. Perry had “major issues” with her and that “he didn’t seem too worried by the prospect [of losing her]”, as he could always hire another accountant.  It is apparent to the Tribunal that this bald statement by CK was the catalyst to the commencement of the grievance procedures.

184. The Tribunal can understand that this statement, of a superior having “major issues” with an employee, would cause concern.  However, the Tribunal is surprised that Miss Chapman did not ask CK for more information as to exactly what Mr. Perry was referring to – not only is this human nature but it would have provided Miss Chapman with a valuable insight of Mr. Perry’s assessment of her.  The Tribunal has noted that Mr. Perry’s evidence provided context for the statement that he could find another accountant; Mr. Perry referred the Tribunal to the succession planning that he was required to put in place on part of the Take Over Certificate, and that he had acknowledged that Miss Chapman was on 3 months notice and there were other ‘financial controller types’ in Jersey as part of that plan.  The Tribunal considers that on the balance of probabilities that Mr. Perry made this statement as part of the forward planning a GCB2 is required to make.  The Tribunal notes that no evidence was produced that Mr. Perry actually looked for a replacement for Miss Chapman.

The Informal Grievance Procedure

185. The Tribunal notes that this is a Key Allegation by Miss Chapman.  Miss Chapman complained that HBME failed, “to respond adequately or at all to her initial informal grievance” and the outcome was a “whitewash of Mr. Perry”.

186. The Tribunal notes that the Bank’s grievance procedures did say that they only applied to staff of GCB4 and below and this was an error in drafting which should not have been allowed to remain unchanged.  However, the Tribunal is of the opinion that Miss Chapman and MS are intelligent, confident, professional people who were engaged sufficiently within HBME and HSBC to ask exactly what that restriction meant to them – they could have contacted any of CK, JB or Mr. Williams for advice.  In any event, all the evidence indicated that at this point, Miss Chapman, and MS (as they were acting together at this stage) only wanted guidance and help about their position.  In effect, this was a cry for help, in the hope that someone would take up their ‘battle’ for them; there was no indication that they wanted to engage the HSBC grievance procedure at this stage.

187. The Tribunal heard evidence that Miss Chapman and MS sent their joint letter on Friday 16th January 2009 to RB, RP and AA.  The Tribunal notes that RB and AA are direct reports to the main board of HSBC Holdings plc and that RP is the Group Chief Accountant of HSBC Holdings plc, another very senior role.  The letter clearly stated that Miss Chapman and MS were seeking “advice as to how to proceed”.  This was confirmed when they told Mr. Spurling on the 20th January 2009 that they were seeking “help and guidance, nothing more”.

188. The Tribunal is impressed that on the afternoon of the 16th January 2009, both RP and RB telephoned Miss Chapman and MS; accordingly their respective functional line managers immediately contacted them to express concern and acknowledgement of their action.  The Tribunal notes Miss Chapman’s evidence that RP told her that AA was “already” taking action and had called for Mr. Perry’s staff file, to ‘check’ it.  These telephone conversations were followed by emails on the same day.  The Tribunal notes that AA emailed Miss Chapman and MS on the 19th January 2009 to confirm that she had delegated the matter to Mr. Jefford, her direct report, and Head of HR for Europe and the Middle East, clearly another senior executive in HSBC.  It is apparent from the evidence that Mr. Jefford telephoned Miss Chapman and MS on the same day and in fact met with them in Jersey on the 21st January 2009.  The Tribunal has seen on email where MS thanks AA for “the speed with which this matter is being handled”.  The Tribunal notes that after Mr. Jefford met with Miss Chapman and MS (off-site), he went into the HBME offices unannounced and interviewed Mr. Perry about Miss Chapman’s  and MS’s concerns, as well as CK, MF and RV.  The Tribunal notes that on the evening of 22nd January 2009, Mr. Jefford set out his findings to Miss Chapman and MS, having arranged for Mr. Perry to work from home on the 22nd and 23rd January 2009.  Mr. Jefford’s findings are set out in paragraphs 93 and 94 above.  The Tribunal finds that Mr. Jefford covered each of the concerns raised by Miss Chapman and MS in their letter of 16th January 2009, and in the manner of informal advice as they requested.  The Tribunal concludes that HBME’s response to Miss Chapman’s and MS’s letter of 16th January 2009 was expeditious and provided the level of advice requested by them.  The Tribunal does not agree that it was “inadequate” on any level.  Further, the Tribunal does not agree that Mr. Jefford conducted a “whitewash” of Mr. Perry: not only was Mr. Perry taken by complete surprise by Mr. Jefford’s visit and therefore not able to contact any allies that he may have in HSBC, or organise a reply, the fact that the visit took place at all also resulted in some professional embarrassment to himself.  Mr. Perry was also given ‘words of advice’ by Mr. Jefford which the Tribunal heard was tantamount to a reprimand to a person of his seniority.  Further, as Miss Chapman and MS had only asked for guidance and advice, this outcome is entirely appropriate.  Finally, Mr. Jefford made it perfectly clear to Miss Chapman that Mr. Williams was available to “liaise with …. to determine immediate next steps”, and if Miss Chapman and/or MS were not satisfied with the outcome of his involvement, they could raise a formal grievance using the grievance procedure set out in the Offshore Handbook, which applied to them.  In addition, Mr. Jefford said they could use Mr. Williams “to navigate” them through the process.  The Tribunal finds therefore that Mr. Jefford informed Miss Chapman of her options for the next stage and told her how to start it; there appears to the Tribunal to be nothing missing from Mr. Jefford’s report, and the Tribunal does not find the HSBC/HBME response to the informal grievance to be lacking in any respect.

Emails during sick leave

189. Miss Chapman complained that Mr. Perry ‘harassed’ her by sending her ‘a stream of emails’ when she was off sick with stress.  The Tribunal has considered this point carefully as it is open to interpretation in different ways.  On the one hand, Miss Chapman occupied a senior role at HBME and evidence was given that the 20 emails sent over the 3 week period were all work related and for information, requiring no action by her.  Mr. Perry said he sent them in order to keep her up to date.  On the other hand, if he had failed to forward this information it could have been interpreted badly by Miss Chapman.  Miss Chapman received all these messages onto her Blackberry (not her home computer), which she, by her own admission, had shut in a kitchen drawer.  During her sick leave Miss Chapman was under no obligation to open these messages or indeed switch on her Blackberry.  The Tribunal notes that she did not instruct Mr. Perry not to send her any messages whilst she was on sick leave.  Miss Chapman gave evidence that she came back to work to ‘hundreds’ of emails, and that is indeed stressful. The Tribunal finds that on balance, 20 emails over a 3 week period, none of which required a response is not excessive, and Miss Chapman remained in control as to whether she read them or not.  Accordingly, the Tribunal does not consider Miss Chapman to have been ‘harassed’ by this incident.

Working from another part of the building

190. Miss Chapman complained that she was harassed by Mr. Perry because he sent her a constant stream of emails when she was working remotely from her office in HBME.

191. The Tribunal has noted that HBME acceded to Miss Chapman’s request to work in a different part of the building following her return to work from sick leave, even though it was not ideal for her to work apart from her Executive Director.  This is an indication of the Bank’s support for Miss Chapman as promised by Mr. Jefford.  With regard to Miss Chapman’s complaint that she still felt harassed by Mr. Perry because his name came up on her screen whenever he sent her an email, the Tribunal considers objectively, that she had to accept that where Mr. Perry could not speak to her about their work (because she was not in HBME) he was going to email her with his comment.  Accordingly, this was going to result in an increased amount of email traffic from Mr. Perry.  The Tribunal heard that Miss Chapman could have had the software protocol noting the name of sender’s emails removed from her screen and lived with the consequences of potentially missing an important message, but she chose not to do this.  The Tribunal heard in evidence that all the email messages sent by Mr. Perry concerned work that he was involved in with Miss Chapman.  The Tribunal is of the view that it was Miss Chapman’s role to work with her Executive Director on occasions, and in this case her physical absence from the HBME office meant more emails would be sent, which objectively is not unreasonable in the circumstances.

The Formal Grievance Process

192. Miss Chapman complained to the Tribunal that the formal grievance process was “inadequate, unreasonable, biased and unfair in its judgments”.  Further, the grievance process “looked like and was an attempted whitewash of Mr. Perry”.

193. The Tribunal is satisfied that Mr. Jefford made it quite clear to both Miss Chapman and MS in his email of 22nd January 2009 that the grievance procedure in the Offshore Handbook applied to them both.  There certainly seems to be no evidence that they could not follow the procedure once they started their formal grievance process.  There was evidence that Miss Chapman and MS had difficulty finding a ‘name’ to whom to address their appeal against the formal grievance procedure.  However, whilst this caused them some inconvenience, they used their resources and quickly surmounted this problem.

194. The Tribunal has looked closely at the formal grievance process.  Miss Chapman started this process by a letter dated 27th January 2009, the day after she went on sick leave. This letter was addressed to Mr. Williams, following a conversation with him the previous day.  Clearly, Mr. Williams dealt with this letter expeditiously as the process took its course.  The Tribunal heard evidence that Mr. Aaron Le Cornu was appointed the manager of the Grievance process and that Mr. Le Cornu was a Deputy Chief Executive Officer and thus was a senior figure within HSBC in the Channel Islands, working at Grade GCB2.  Lynn Donaldson, an experienced Employee Relations Manager was appointed to assist Mr. Le Cornu in this process.  Miss Donaldson was in turn supported by a Senior Employee Relations Manager.  The Tribunal heard that the HSBC Grievance Procedure is available to all employees via HSBC’s intranet, and further that all employees can obtain specific information and guidance by contacting ‘HR Connect’, a HSBC front line team.  The Tribunal notes that Miss Chapman had been specifically told to contact Mr. Williams if she needed to be ‘guided’ through the process.  The Tribunal had sight of the HSBC ‘Individual Grievance Procedures’ referred to above which are clearly set out and written in an accessible format.

195. The Tribunal was also referred to a document entitled “Equal Opportunities Grievance” which is available via the HSBC HR Procedures Manual Homepage and gives background information about grievance procedures.  The Tribunal notes that the first page states as follows:

“Purpose of the EO Grievance Procedure

The main purposes of the EO Grievance Procedure are:

· To provide all individuals involved in any complaint with the opportunity to give their version of events

· To provide sufficient information to establish if there are reasonable grounds for suspicion that allegations are founded.

· To provide the company with a sound basis for deciding what, if any, action should be taken”.

196. The Tribunal notes that in accordance with the Individual Grievance procedure, Miss Chapman was interviewed first on the 10th February 2009, whilst she was on sick leave.  The interview was conducted by Mr. Le Cornu and Miss Donaldson and lasted 2 ½ hours.  Over the following days, JA, AP, JB and CK were all interviewed either by Mr. Le Cornu alone or together with Miss Donaldson.  Miss Donaldson gave creditable evidence that she was satisfied that where Mr. Le Cornu conducted an interview alone, he was fully conversant with the proper procedure.  Mr. Perry was interviewed on the 24th February 2009 for 5 hours. Mr. Perry and all the witnesses were interviewed, without notes or access to their Blackberries for reference.  Mr. Perry gave evidence that he subsequently ‘backed up’ his interview by a long letter with supporting documentary evidence.  The Tribunal is satisfied that the formal grievance was conducted in accordance with the HSBC procedure. The Tribunal notes that 2 of the main purposes of the grievance procedure are to provide persons with an opportunity to give their version of events (emphasis added), and the Tribunal is satisfied that Miss Chapman was given this opportunity.  Also, the process must provide sufficient information (emphasis added), and the Tribunal is satisfied that Mr. Le Cornu and/or Miss Donaldson spoke to all the key figures involved in Miss Chapman’s complaint.  The Tribunal found no criticisms of this part of the process during the hearing and it is satisfied that, by the scope, manner and type of people interviewed, sufficient information was obtained to enable Mr. Le Cornu to reach his decision.

197. Mr. Le Cornu gave his decision to Miss Chapman by a letter dated 13th March 2009.  The Bank’s grievance process requires the manager to have, ‘reasonable grounds for suspicion that allegations are founded’.  The Tribunal has considered Mr. Le Cornu’s letter carefully and has found that its contents are much wider than the ‘2 complaints upheld’ as referred to by Miss Chapman’s advisers throughout the hearing.

198. The Tribunal’s analysis is as follows.  Mr. Le Cornu starts by identifying the areas of complaint which Miss Chapman has based her grievance on and which she had confirmed to Mr. Le Cornu, as follows: 

· Workplace Bullying

· Professional disparagement

· Managerial intimidation

· Physical intimidation

· Personal demeaning

199. Mr. Le Cornu then rightly points out that where the allegation involves one person’s word against another he had, “looked to see what, if any independent evidence has come forward to support or dispute the complaints”.  The Tribunal considers this to be in accordance with the ‘reasonable grounds for suspicion’ aim referred to above in the EO Grievance Procedure; after all this was not a criminal enquiry.

200. By way of summary, the Tribunal has identified Mr. Le Cornu’s findings as follows:

· Complaint 1: Mr. Perry’s Telephone Call – not upheld, but a recommendation is made for Mr. Perry to improve his communication skills;

· Complaint 2: Mr. Perry’s Job Title – not upheld;

· Complaint 3: Email Access – not upheld, but a recommendation is made for  Mr. Perry to improve his communication skills;

· Complaint 4: The BCL Distribution Lists – not upheld but an acknowledgment is given that Mr. Perry could have communicated the change in a better manner;

· Complaint 5: The Treatment of MF – not upheld, as no complaint received from MF;

· Complaint 6: The Accounting Reconciliation Certificate – complaint upheld


Also: Mr. Perry’s comment about MA – complaint upheld


Also: The sacking of staff in Canada – complaint upheld.


All with recommendations that Mr. Perry be advised as to the proper forum for 
conversations such as the ARC, that he uses careful consideration before he uses the 
phrase ‘sacking’, and that he refrains from using profanities;

· Complaint 7: Invasion of Personal Space (the two incidences) – not upheld but a recommendation is made that Mr. Perry respects personal space and adapt his interpersonal skills;

· Complaint 8: Exclusion from the RMM – complaint upheld with a note that advice will be given to Mr. Perry regarding his management style when introducing changes to status quo;

· Complaint 9: HBME Credit Lines – complaint not upheld (same confusion as to evidence as found by the Tribunal) but a recommendation is made that Mr. Perry conducts such conversations in an appropriate forum and that Mr. Perry clearly communicates changes in management, prior to implementation;

· Complaint 10: Complaint by RV – complaint not upheld, as no complaint received from RV;

· Complaint 11: The Pay and Bonus Issues – complaint not upheld;

· Complaint 12: Inappropriate Personal Hygiene – complaint not upheld;

· Complaint 13: Photos on Group Intranet- not upheld and not subsequently presented to the Tribunal;

· Complaint 14: The Fictitious Employee – complaint not upheld;

· Complaint 15: The Treatment of MS – complaint not upheld but a recommendation is made that Mr. Perry provide ‘feedback and counsel in an appropriate way …and tone’;

· Complaint 16: AuCom Issue – not upheld and subsequently not presented to the Tribunal;

· Complaint 17: The Alternate Director’s Issue – complaint not upheld.

201. The Tribunal’s analysis of this letter indicates that out of the  total number of 19 complaints made by Miss Chapman in this formal grievance process and reflected in Mr. Le Cornu’s letter, 4 were upheld, 7 resulted in acknowledgment or a recommendation that advice be given to Mr. Perry and 8 were rejected (2 of which did not involve Miss Chapman directly, and another 2 did not result in a subsequent complaint to the Tribunal).  It is also clear from Mr. Le Cornu’s summary decision that he believes that “there are some improvements that John Perry can make in his management style and the way he interfaces with people.  I will be making recommendations accordingly”, that Mr. Perry, as a subordinate employee, was not out of the woods in respect of this matter.  Mr. Le Cornu also made it clear in his letter that he was passing the matter over to ‘another senior manager’ to decide whether formal or informal ‘disciplinary action is required’.  This conclusion is, in the opinion of the Tribunal, far from the ‘whitewash’ described by Miss Chapman.  The letter concludes by giving Miss Chapman information about her right to appeal Mr. Le Cornu’s findings.

202. The Tribunal had sight of the corresponding letter sent by Mr. Le Cornu to Mr. Perry giving him the results of the formal grievance procedure.  The Tribunal notes that it reflects each of the points made by Mr. Le Cornu in respect of the complaints made as set out above, but in addition, gives 7 specific recommendations regarding Mr. Perry’s “management style and interpersonal dealings” (as promised in the letter to Miss Chapman), and also recommends that Mr. Perry undertakes at least one of the following (emphasis added):

· Find a suitable mentor in HSBC;

· Find a suitable mentor outside HSBC with specific experience in interpersonal skills;

· Identify a suitable training course relating to interpersonal skills and change management.

203. Mr Le Cornu goes on to warn Mr. Perry of possible disciplinary action and, that in addition, he states that he has reported him to Mr. Nasr (his line manager) on 3 specific areas concerning any possible abuse of the email system (by allowing too much personal email) and the general management of HBME.  Again, it is clear to the Tribunal that there was no ‘whitewash’ of Mr. Perry by this process.

204. The Tribunal is of the view that the formal grievance process was appropriate for this case, fairly conducted, balanced in its approach and fair to both parties in its findings.

No redress

205. Miss Chapman complained to the Tribunal at various points that it was never made clear to her whether any disciplinary steps were taken against Mr. Perry as a result of the formal grievance procedure.  The Tribunal has noted that the information about the grievance process (referred to in paragraph 195 above) clearly states that one of the objectives of the process is to provide the company with a sound basis for deciding what, if any, action should be taken.  Mr. Le Cornu echoes this point when he refers in the letters to both Miss Chapman and Mr. Perry that, ‘in line with internal policy, as some of the complaints have been upheld, this matter will now be passed to another senior manager who will decide whether any disciplinary action is required… the details of [any action] taken and any resulting disciplinary outcome will remain Confidential between [Mr. Perry] and the Bank’. In the opinion of the Tribunal this is a clear indication to Miss Chapman that further disciplinary steps are likely to be taken against Mr. Perry which seems more than sufficient redress from the scope of the grievance process.

206. It is the Tribunal’s view that the Bank has taken the correct approach in this matter. It is a matter between the Bank and its employee as to whether disciplinary action is taken as a result of an investigation: many factors come into play in making that decision, none of which involve any employees other than the one who is the focus of the investigation. It is entirely appropriate that such a decision and its outcome should remain confidential between employer and employee. It is clear from the evidence in this case that Miss Chapman disliked Mr. Perry and the changes he implemented at HBME. However, Miss Chapman seemed to believe that she could excise such feelings by seeing Mr. Perry publically disciplined as a result of her complaints against him, or better still, transferred to another posting. However, the discipline of employees was always within the remit of HSBC/HBME and outside the control of Miss Chapman and in the Tribunal’s opinion, that  is entirely appropriate.

Appeal against decision

207. The Tribunal notes that Mr. Le Cornu released the conclusions of the formal grievance procedure on the 13th March 2009, the last day that Miss Chapman was at work before starting a 2 week holiday. Miss Chapman seemed to complain to the Tribunal that this was inconvenient to her because she did not have time to prepare her appeal properly and felt rushed to submit it before she went away. The Tribunal can see from the evidence that in fact the HSBC Individual Grievance Procedure clearly states that an individual has 3 weeks to appeal from receiving the written decision, and evidence was heard from Mr. Williams that if Miss Chapman had asked for an extension it would have been granted to take account of her pre-booked holiday. Miss Chapman confirmed in evidence that she did not seek an extension of time and preferred to submit the appeal before she went away. Accordingly, the Tribunal makes no findings in respect of this matter.

No Action by Executive Directors

208. Miss Chapman complained that the Bank failed in its duty to offer her appropriate support or remedy because even though, ‘Miss Chapman raised her concerns with a number of people... none of them did anything about it’.

209. The Tribunal heard evidence from which it was clear that Miss Chapman raised her concerns with JB, MA, CK, Mr. Spurling, Mr. Williams and Mr. Nasr. In relation to each of JB and MA the Tribunal concludes that whilst she told each of them about her situation, she did not ask them to assist her in any way. The same applies to Mr. Nasr and Mr. Spurling. Mr. Williams is dealt with under the next paragraph entitled ‘No support’. However, with regard to CK the Tribunal does find that in the 3 situations put before it in evidence, whenever CK was asked for assistance by Miss Chapman or on her behalf (by JB in respect of Mr. Perry’s telephone call), he did get involved and he did resolve the matter. Accordingly, the Tribunal finds that Miss Chapman did have a reasonable expectation of reliance upon CK. It is clear from the evidence that Miss Chapman asked CK to speak to Mr. Nasr on her behalf, and he agreed to do this and – more importantly – did not tell her that he was not going to or had not done so. Accordingly, the Tribunal finds that CK did fail to provide Miss Chapman with appropriate support in a situation where it was reasonable from past experiences for Miss Chapman to rely upon him to support her.

Failure to change Line Manager

210. The Tribunal heard evidence that at the end of the Informal grievance procedure MS’s functional line manager was changed from Mr. Perry to RB, on the instructions of Mr. Nasr. The Tribunal heard evidence that on the 19th March 2009, whilst she was on holiday, Miss Chapman sent an email to Mr. Farnworth (the Head of HR in Dubai) requesting that her direct line manager be changed from Mr Perry to MA (who was also her functional line manager). Mr. Farnworth turned down this request and Miss Chapman gave evidence that this was a breach of the Bank’s duty to her. The Tribunal has considered this matter carefully and has decided that there is a difference here between Miss Chapman and MS. In relation to MS, RB was his logical reporting line and the Tribunal can understand Mr. Nasr’s decision to take MS’s line management out of Jersey for governance purposes. This decision was also taken at the informal stage of proceedings. Miss Chapman made her request during the formal process by which time the parties were more entrenched in their positions and the Tribunal can understand that to move Miss Chapman at this stage could appear to be prejudicial to Mr. Perry’s position in the process. Also, it is apparent that Mr. Perry was, logically, Miss Chapman’s direct line report: he had to know what she was doing at work for HBME to function properly. The Tribunal does not consider the Bank to be in breach of a duty by refusing to transfer Miss Chapman’s line manager.

No Support from HR

211. Miss Chapman complained that the Bank failed in its duty to provide her with appropriate HR support despite the appointment of Mr. Williams as her ‘mentor’.

212. The Tribunal has noted Mr. William’s consistent evidence that he was never appointed to be Miss Chapman’s ‘mentor’. Mr. Williams was clear that the word ‘mentor’ is only used by his HR department in respect of career guidance issues, and in this case he was appointed Miss Chapman’s ‘guide’ through the grievance process. The Tribunal notes that the evidence indicates that Mr. Spurling used the word ‘guide’ and so did Mr. Jefford. However, Miss Chapman was consistent in her use of the word ‘mentor’, and the Tribunal assumes that she means, as a layman, ‘guide’ too – after all, there was no evidence heard that she wanted to use Mr. Williams as a confidante in this process. The evidence indicates that Miss Chapman saw him as a sort of neutral friend. It appeared that Miss Chapman never engaged with the HR department at all  during her career in HSBC so it appears rather disingenuous to complain that she did not have a ‘friend’ in HR when in fact she was never looking for one. The Tribunal is satisfied that Mr. Williams would have advised Miss Chapman on being approached by her to do so but that it was not his role to act as a strategist in this matter nor to provide pro-active advice on the conduct of her grievances against HBME. The Tribunal is neutral regarding this complaint by Miss Chapman against HBME.

Failure to move Miss Chapman

213. Miss Chapman complained that the Bank failed in its duty to her because ‘no steps were taken to transfer [her] despite her formal request for another job even at a lower grade and salary…’.

214. The Tribunal has considered this point carefully, especially as it was the ‘last straw’ for Miss Chapman. The Tribunal considers that the time line here is significant:

	- 26/01/09

	Miss Chapman requests a transfer, whilst very distressed at the meeting in Mr. Spurling’s office. Miss Chapman immediately goes on sick leave for 3 weeks.

	- 16/02/09
	Miss Chapman returns to work. Mr. Williams is on holiday this week.

	- 23/02/09 
	Miss Chapman and Mr. Williams in work.

	- 02/03/09
	Miss Chapman and Mr. Williams in work.

	- 09/03/09
	Miss Chapman and Mr. Williams in work.

	- 16/03/09
	Miss Chapman goes on holiday for 2 weeks

	- 30/03/09
	Miss Chapman return to work

	-31/03/09
	Miss Chapman asks Mr. Williams if any progress has been made following her request on 26/01/09. Mr. Williams replies that day.

	- 02/04/09
	Miss Chapman gives notice of her intention to resign.


215. The Tribunal is mindful that Miss Chapman throughout this entire process (from the date of Mr. Perry’s Telephone Call on 26th September 2008) did not contact the HR department for assistance or engage with them at all so there was no working relationship between Miss Chapman and Mr. Williams. Having said that, Mr. Williams was aware of Miss Chapman’s grievances with her Executive Director. The Tribunal is also aware that during this 10 week period, Miss Chapman was only in the office at the same time as Mr. Williams for 3 weeks and whilst he did not raise the subject with her, she also did not raise it with him. The Tribunal accepts Mr. Williams’ evidence that it would have been inappropriate for him to contact Miss Chapman about this matter whilst she was on leave due to workplace stress, although he did contact her 2 or 3 times during this period to enquire about her health but she did not take those telephone calls as an opportunity to remind him that she was looking for another job. The Tribunal notes that Miss Chapman started the formal grievance procedure whilst on sick leave and was interviewed for 2½ hours about her grievances during this time, and raised the question of changing her line manager by an email sent whilst she was on holiday but she did not contact Mr. Williams about progress on her transfer until her return to work from holiday. This surprises the Tribunal given the apparent strength of her resolve in this matter. Mr. Williams said that as Miss Chapman was extremely upset when she made the request he did not consider her request to be a ‘formal request’. However he did still look at the possibility of transferring Miss Chapman ‘quite early on’ but had discounted it because he knew there were so few GCB3 postings available in the Bank and he did not wish to act in haste whilst Miss Chapman was conducting a grievance process. This does seem to the Tribunal to be a measured and balanced response: Mr. Williams was aware that a transfer to a lower grade was a potentially career damaging move and just a temporary relief to the pressure currently being felt by Miss Chapman. It is also apparent from the evidence that Miss Chapman handed in her notice before Mr. Williams had an opportunity to discuss on a formal basis the issue of transferring her within the Bank. This is a difficult decision but the Tribunal considers that taking into account all the factors in play, the Bank was not in breach of its duties by failing to further Miss Chapman’s original request for a transfer of position.

216. The Tribunal notes that Miss Chapman’s complaints regarding the Bank’s unclear grievance procedure (see paragraph 186 above), the no action taken by the Executive Directors, the no support received from HR and the Bank’s failure to move Miss Chapman, together form a Key Allegation in this case entitled ‘Lack of Support and Lack of Remedy’.

The Last Straw

217. On the 2nd of April 2009, Miss Chapman sent an email which referred to Mr. Williams’ failure to find her a new position and Mr. Farnworth’s refusal to change her line manager and stating that she felt, ‘completely boxed in with no escape route … and I am therefore advising you … that I no longer wish to remain employed by HSBC in any capacity. I am now actively seeking new employment elsewhere and will be resigning … as soon as I have managed to find another job’. The Tribunal heard evidence that Miss Chapman did immediately sign up with various recruitment agencies and shortly afterwards started an interview process with another bank in respect of a financial controller position. The Tribunal notes that Miss Chapman heard that she had a new job on 5th June 2009, which she immediately accepted, and she resigned on the next working day in Dubai, Sunday 7th June 2009, without notice. The Tribunal can see that Miss Chapman’s resignation email of the 7th June 2009 reflects her message of 2nd April 2009 in tone and intent. The Tribunal finds that Miss Chapman’s actions were all clearly indicating that she had resolved on the 2nd April 2009 to leave HSBC and her intention was resolute. The Tribunal notes that this intention was confirmed by all the evidence presented by Miss Chapman and is further confirmed in her closing submissions. On questioning from the Tribunal it was unclear what Miss Chapman wished to achieve from the appeal she commenced against the findings of her formal grievance, which was on-going during this period, as Miss Chapman replied that she thought it would result in Mr. Perry being transferred, in which case she would have ‘reconsidered’ her position. The Tribunal concludes as stated in paragraph 205 above, that such a disciplinary outcome was not achievable by Miss Chapman via this grievance process.

218. The Tribunal is aware that in constructive dismissal cases it is necessary for the employee to leave employment in response to the employer’s breach of contract – in other words there must be no affirmation of the contract. In this case Miss Chapman waited just over 9 weeks between the ‘final straw’ and actually leaving her employment, without serving notice. The Tribunal considers this to be a unique situation. Miss Chapman is a highly qualified professional and Jersey has a small job market. The Tribunal accepts that Miss Chapman’s work was specialized and that she had expectations regarding her status and salary. Miss Chapman was also clearly tied to the Island as her home base, so moving away was not a realistic option. After the 2nd April 2009, Miss Chapman did not acquiesce in her situation – she immediately started looking for another job and left HBME as soon as she found one. In the current economic climate it would be unrealistic for the Tribunal to expect someone with a special set of skills to be matched, such a Miss Chapman, to leave her job without having another one to go to, and the Tribunal does not consider Miss Chapman’s delay from the 2nd April 2009 to actually finishing work at HBME to amount, in this case, to an affirmation of her contract of employment. 

219. As the Tribunal has accepted Miss Chapman’s evidence that Mr. Williams’ failure to find her another position in the Bank, was the last straw for her, the Tribunal has not considered the evidence it heard regarding Miss Chapman’s exclusion from an Audit Meeting, Using Mr. Perry’s Telephone or The Appeal Process, in reaching its decision upon Miss Chapman’s complaint of constructive unfair dismissal.

CONCLUSION

220. The Tribunal has reviewed all of the issues complained of by Miss Chapman and finds that it has upheld the following complaints:

a) That Mr. Perry did exhibit poor management skills towards Miss Chapman in respect of the Accounting Reconciliation Certificate issue;

b) That Mr. Perry did damage Miss Chapman’s confidence in HBME when he excluded her from the first Risk Management Meeting that he conducted during his management;

c) That Mr. Perry did act inappropriately in asking to see MF’s contract of employment following his agreement to be more ’open’ with Miss Chapman;

d) That CK’s news that Mr. Perry had ‘major issues’ with Miss Chapman would have caused her concern; 

e) That CK failed to provide Miss Chapman with appropriate support in respect of her request for him to speak to Mr. Nasr on her behalf and CK failed to tell Miss Chapman of his true intentions in this regard.

221. For the avoidance of doubt the Tribunal does not consider either the informal or formal grievance process to have been inadequate or biased against Miss Chapman.

222. The Tribunal notes that only one of the complaints which it has upheld, described above, is identified as a Key Allegation (Miss Chapman’s exclusion from the Risk Management Meeting). Notwithstanding this fact the Tribunal has considered the overall effect on Miss Chapman of all the 5 complaints that it has upheld.

223. The Tribunal has also borne in mind evidence that it heard that suggested that Mr. Perry had a completely different management style to either JB or CK. The Tribunal is aware that JB’s handover of the executive directorship of HBME was poor but from the evidence Mr. Perry appeared to find it difficult to ask for the advice or assistance of his direct staff during the period that he started to work in Jersey. It certainly appears from the evidence that Mr. Perry could have been more consultative with his staff before he introduced changes. That being said Mr. Perry is clearly an experienced HSBC professional manager and no evidence was produced to show that he ever exceeded the power or authority of his role of Executive Director of HBME when he worked with Miss Chapman.
224. The Tribunal has also formed the impression from the evidence presented that Miss Chapman, once she took against Mr. Perry, was not the easiest person for Mr. Perry to manage. The Tribunal concludes that Miss Chapman was insubordinate to Mr. Perry on a number of occasions and the evidence shows clear examples of Miss Chapman’s lack of flexibility at HBME. The Tribunal believes that Miss Chapman was entirely fixed in her early opinion of Mr. Perry and the Tribunal has asked itself whether, if Miss Chapman had been settling in another type of Executive Director, some of the incidents that she complained about, such as her exclusion from the Risk Management Meeting, would have been put down to teething problems. The Tribunal is concerned that at no point did Miss Chapman challenge Mr. Perry directly about any of her issues or contact the large, well established HR network within HSBC or any of her direct line managers in London or Dubai for assistance. This meant that Mr. Perry remained unaware of Miss Chapman’s distress and was not given an opportunity to rectify his actions or apologise for any offence he had incurred. Such intervention may have improved Mr. Perry’s relationship with Miss Chapman from an early stage. Instead Miss Chapman chose to use CK on an informal basis as a facilitator of change with subsequent limited success. Miss Chapman’s delay in alerting the HR professionals to her difficulties with Mr. Perry, allowed Miss Chapman’s views to become entrenched. The Tribunal has also formed the view that Miss Chapman’s evidence was often based on irrational fears of Mr. Perry and her subsequent concerns caused her to have a disproportionate reaction to certain events or to amplify others to such an extent that when the evidence was scrutinized, such events simply had no substance.

225. The Tribunal is mindful that in a constructive unfair dismissal complaint it is required to look for some action ‘likely to destroy or seriously damage the relationship of confidence and trust between employer and employee’. In other words some act or omission (or series of acts or omissions) which goes to the very root of the employer/employee contract, so that the relationship is fundamentally damaged and not able to continue as before. When the Tribunal looks at Miss Chapman’s complaints it sees examples of poor management technique by Mr. Perry and intransigence by Miss Chapman leading to various incidents involving hurt pride and misunderstanding which, in the face of Miss Chapman’s personal opinion of Mr. Perry, took on a greater significance in her working life. The Tribunal is satisfied that there was no erosion of Miss Chapman’s duties as Financial Controller of HBME and objectively, it cannot identify any fundamental damage to Miss Chapman’s contractual relationship with HBME by it’s or Mr. Perry’s actions, and for this reason the Tribunal finds that Miss Chapman was not unfairly dismissed.
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The Facts

1. Mr Steer was employed as a chef by the Respondent from August 2009 to the 28th October 2009.  Evidence was heard by the Tribunal that Mr Steer attended a meeting with Mr Le Quesne and Mr Hodge on the 26th October 2009 at which various matters were discussed including Mr Steer’s demeanour at work and his management of the café.  It was clear from the evidence that aspects of this meeting were extremely positive, including the quality of Mr Steer’s food.  However, at the end of the meeting, Mr Steer said that he felt he had been disciplined by Mr Le Quesne and Mr Hodge, although this was strongly denied: they considered the meeting to be a discussion about the management of the café only although it was not inconceivable that a disciplinary hearing could have been convened in the future.  Mr Steer told the Tribunal that he had difficulties with one of the waitresses in the café (“B”) who, he said, deferred to Mr Hodge in all matters and not him, even though he was in charge of the running of the cafe.  Mr Steer gave evidence that on the 27th October 2009, B informed him that Mr Hodge had given her permission to take the following Friday morning off work.  Mr Steer said that this was very inconvenient to him because Friday was one of the café’s busiest days and he needed B’s assistance as an experienced member of staff.  Mr Steer was also concerned that her absence would affect the targets that he had been set by Mr Le Quesne and Mr Hodge the day before. Mr Steer said that he was also generally still very concerned about the meeting held the day before and that he needed, “to understand fully what was going on and whether [his] job was really at risk”.  Accordingly Mr Steer resolved to speak to either Mr Le Quesne or Mr Hodge the next day.

2. The Tribunal heard evidence from Mr Steer that he arrived for work on the 28th October 2009 at his usual time with Mr Sergio Cojocaru, his second chef, to whom he always gave a lift to work.  Mr Steer said that he looked for Mr Le Quesne but could not find him.  [Evidence was heard that it was Mr Le Quesne’s day off].  In due course Mr Hodge arrived for work and met with Mr Steer and Mr Cojocaru in the car park.  It is at this point that the parties’ evidence differs.

3. Mr Steer gave evidence that he “raised a number of points with Mr Hodge, including my concerns about having my authority undermined with things such as B and granting time off ….I told Mr Hodge that I could not continue to work like that …”.  Mr Steer said that, “Mr Hodge said that ‘he did not see a problem’ and asked if that meant I was leaving …he did not appear concerned in the slightest.”  Mr Steer said that he, “again told him that [he] could not continue to work like this …to my absolute surprise, Mr Hodge just said, “OK then, thanks very much.  He put out his hand to shake mine and wished me ‘all the best’.  I couldn’t believe it, it was so final”.  Mr Steer said that, “he couldn’t get [his] head around it all”: ‘he had not resigned, yet he was leaving’.  Mr Steer also said, “I asked Mr Hodge about my notice period but he told me not to worry about it.  I said what about holidays and time in lieu and Mr Hodge said that would cover it”.  I returned to my car and drove home”.

4. Mr Hodge gave a different account of the meeting in the car park. Mr Hodge told the Tribunal that when he arrived for work, “Mike was in an extremely agitated state.  When asked what was wrong, he reply was – I can’t do this anymore – when I questioned him on what he meant by this, his reply was I can’t do this anymore, I just can’t do it”.  Mr Hodge asked if Mr Steer had spoken to Mr Le Quesne, to which Mr Steer replied that he could not find him.  Mr Hodge said he had a brief discussion and that he kept asking Mr Steer what was wrong to which Mr Steer “kept telling me the same thing over and over”.  Mr Hodge gave the following evidence, “I then said to him – what are you telling me Mike – his reply – I’m leaving, I can’t do this.  I asked him if he meant he was leaving immediately which was what he was implying while fidgeting with his car keys.  His next words were – I’m owed two weeks holiday you can take that as my notice – then drove off.” Mr Hodge informed the Tribunal that he has been the manager of a garden centre for over 12 years and knows from experience that in situations like these, you have to be careful what you say to employees.  Mr Hodge said that the conversation lasted for no more than 6 or 7 minutes.  Mr Hodge also gave evidence that it was very important to the business not to lose its head chef and that in fact, Mr Steer’s absence had caused inconvenience and financial loss to the café for about 10 days after this incident.  Mr Hodge informed the Tribunal that in his mind there was no doubt that Mr Steer had made up his mind to leave the job and for this reason, he did not mention to Mr Steer that he was required to serve a period of notice.  

5. Both parties confirmed that Mr Cojocaru was present throughout the discussion in the car park, although they differ as to the extent of Mr Cojocaru’s knowledge of spoken English.

6. Mr Steer complained to the Tribunal that neither Mr Le Quesne nor Mr Hodge contacted him after the incident and when he contacted Mr Le Quesne to discuss the collection of his wages, Mr Le Quesne refused to discuss the incident with him.  Mr Steer informed the Tribunal that when he collected his wages on the 31st October 2009 he found that Mr Le Quesne had deducted 4 weeks pay from his wages by way of compensation for Mr Steer’s failure to give him the 4 week’s notice of termination of employment as required by his contract of employment.  Mr Steer told the Tribunal that his clear impression from the conversation in the car park, was that Mr Hodge had agreed to waive any requirement for him to serve notice.

7. The Tribunal notes that Mr Steer’s contract of employment contains these clauses:

· “Period of termination to be given by the Employee is four calendar weeks.

· If notice of termination of employment is not given as stated by either parties, such monies owed will be amended in final wages.”

8. On the 19th December 2009, Mr Steer complained to the Employment Tribunal that Mr Le Quesne should not have deducted four weeks wages from his final pay by way of compensation for Mr Steer’s alleged failure to provide notice of the termination of his contract of employment.

The Tribunal’s Decision

9. The Tribunal were presented with a written witness statement purportedly given by Mr Cojocaru on the 18th April 2010 which appeared to support Mr Steer’s version of events in the car park.  Mr Cojocaru was not available to give evidence in person to the Tribunal.  The Tribunal have decided to disregard the contents of this statement.  The reasons for this are that evidence was heard from both parties that Mr Cojocaru spoke English as a second language with varying degrees of success (Mr Steer said he was fluent, Mr Le Quesne said he could barely put two sentences together which was supported by Mr Hodge).  The Tribunal notes that Mr Cojocaru’s witness statement is articulate and fluent.  Miss Gorry told the Tribunal that she wrote the statement to reflect Mr Cojocaru’s words to her, but the Tribunal has considerable doubts as to whether the words in the statement are in fact, Mr Cojocaru’s own version of events.  Accordingly, in the absence of direct testimony, it was decided to leave aside Mr Cojocaru’s written statement.

10. As a Tribunal hearing concerns civil law issues, the Tribunal is required to decide on the veracity of evidence heard (or the truth of it) based on the ‘balance of probabilities’ of that evidence being truthful.  It is apparent that the parties’ evidence as to what was said in the car park is entirely conflicting and there is little collaborative evidence available.  Accordingly, the Tribunal has looked at both sides’ evidence, and decided ‘on the balance of probabilities’ as to what was said in that conversation.

11. It is apparent from the evidence of both parties that Mr Steer arrived for work on the 28th October 2009, dressed in his chef’s uniform, on time and with Mr Cojocaru, as usual.  Accordingly, it certainly looks as if Mr Steer intended to work that day.  It is also clear from the evidence of both parties that Mr Steer wanted to discuss something with either Mr Le Quesne or Mr Hodge.  It is corroborated that Mr Steer had already tried to look for Mr Le Quesne that morning.  It was also corroborated that the parties had already had a meeting earlier that week about Mr Steer’s management of the café.  Mr Steer gave evidence that he felt his position was under scrutiny following that meeting.  This was denied by Mr Le Quesne and Mr Hodge but Mr Hodge gave evidence that Mr Steer was ‘agitated’ and “it was obvious that something was wrong”.  The Tribunal finds it is reasonable to accept Mr Steer’s evidence and conclude that Mr Steer was upset in the car park because of the meeting 2 days previously.  The Tribunal will never know what was said exactly in Mr Steer’s and Mr Hodge’s conversation in the car park but there were two common threads in their evidence.  Firstly, it is clear that Mr Hodge mentioned Mr Steer leaving work before Mr Steer suggested leaving, as the Tribunal heard evidence from both parties to the effect that Mr Hodge said ‘Are you leaving?’ to Mr Steer, and then put out his hand.  Secondly, it was clear that some sort of conversation was had about notice.  Mr Steer said, “I asked Mr Hodge about my notice period but he told me not to worry about it.  I said what about holidays and time in lieu and Mr Hodge said that would cover it”.  Mr Hodge gave evidence that when he asked Mr Steer if he was leaving, Mr Steer said, “Yes, I’m leaving, you owe me 2 weeks holiday and you can take that as my notice”.  It is therefore not unreasonable for the Tribunal to conclude that a reference was made to a period of notice by Mr Steer.

12. It is not disputed, as stated above, that Mr Hodge asked Mr Steer if he was leaving work that day.  It is also clear from the evidence that Mr Steer did not clarify with Mr Hodge at the time that he did not intend to leave work on that day (indeed he informed the Tribunal that he was angry and accepted Mr Hodge’s assumption that he as leaving).  The Tribunal has therefore concluded that some reference to notice was made by the parties and that Mr Steer appears to have suggested that Mr Hodge keep his holiday pay and time in lieu in place of notice served.  Mr Hodge told the Tribunal that as an experienced manager he believed that it was best in these types of situations to be ‘very careful with what you say’ and the Tribunal believed this evidence.  Accordingly, the Tribunal finds that Mr Hodge did not commit to Mr Steer’s suggestion regarding his employer taking his holiday and lieu-pay in place of notice.  However, when this matter was looked at in detail by Mr Le Quesne later on, it became clear that Mr Steer only had one day’s holiday left and 18 hours unpaid pay banked in lieu of time off, which was insufficient to cover the 4 weeks notice which Mr Steer was contractually bound to provide to Mr Le Quesne.  Accordingly, the balance of the 4 weeks pay was deducted from Mr Steer’s final wages.  The Tribunal is satisfied that Mr Le Quesne had the right to ask for 4 weeks notice to the given by Mr Steer under the contract of employment and that the contract allows Mr Le Quesne to retain money out of an employee’s final wages by way of compensation if insufficient notice is given by an employee.  In this case, Mr Steer has failed to prove, on the balance of probabilities that Mr Hodge agreed to waive this provision during their conversation in the car park on the 28th October 2009.  Accordingly, Mr Steer’s complaint that Mr Le Quesne incorrectly deducted 4 week’s wages from his final salary, fails and the complaint is dismissed.

This is a majority decision of the Tribunal.

Tribunal Note:   The Tribunal heard evidence from Mr Hodge that Mr Steer was in an ‘agitated’ state in the car-park.  However, Mr Hodge accepted Mr Steer’s resignation without giving him an opportunity to calm down and consider the implications of his actions.  That would have shown good management of a valued member of staff.  Further, a reasonable employer would have contacted Mr Steer in the following days to enquire whether he wished to reconsider his decision and/or work out his notice.  The Tribunal is concerned that the clause in the Respondent’s contract of employment, allowing the employer to recoup his losses incurred by way of insufficient notice being given by an employee, is sufficient but poorly drafted and not enough prominence is given to it in the contract of employment.  However, the reasonableness of the conduct of the employer is not relevant to a  straightforward breach of contract claim such as this one and has not been considered by the majority of the Tribunal in reaching this decision.
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The Facts

1       Mr Jones appeared but the Respondent was not represented. 

2       After some explanation by Mr Jones of the precise claim which he makes, we ordered as follows: 
        a) the Respondent shall pay to Mr Jones 8 week’s salary in lieu of notice, 
representing the 
period of notice to which he is entitled under the Law. This 
amounts to 8 x £198.00 = 
£1,584.00
        b) the Respondent shall pay to Mr Jones for 8 days holiday amounting to 
£265.80. 


        c) the total to be paid by the Respondent to Mr Jones therefore is £1,584.00 + 
£265.80 = 
£1,849.80. 

3       In his claim form Mr Jones claims, or suggests a claim, that he was unfairly dismissed. We are satisfied that Mr Jones was made redundant and that, in view of the circumstances of the Respondent, which now has ceased trading, this was a genuine  redundancy. We therefore dismiss any claim for unfair dismissal.
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1
Miss Rosser worked for ABN as a treasury administrator from August 2006 to August 2008. She was dismissed for gross misconduct, and she claims that she was unfairly dismissed. The bank denies that the dismissal was unfair and counterclaims for a loan which it provided to Miss Rosser.

2
Miss Rosser booked a holiday from Monday 27th July 2009 to Thursday 30th July. This was done in accordance with procedures and there is no complaint about this. Late on Friday 24th July Miss Rosser put on her line manager’s desk, after she had left work, a sheet of paper showing overtime she had worked, and pinned to it was a ‘Post-It’ note stating that she intended to take off as holiday – time in lieu of overtime worked - Friday 31st July.


That weekend Miss Rosser flew to the USA for her holiday. Her line manager, Yvonne Crowder, saw the note on the Monday following and, we were told, but not by Miss Crowder, who did not give evidence, she sent a text message to Miss Rosser saying that she could not take the Friday as extra holiday. In fact, Miss Rosser had lost her mobile telephone, so if the message was sent, she apparently did not receive it. There followed a sequence of emails on 29th July 2009 as follows:

9.29am Miss Rosser to Yvonne Crowder “…have lost my phone so unsure if you have text[ed] regarding my holiday request I have left in your tray about Friday?”

Mr Andrew Pearce gave evidence for the bank and one of the things he told us was that he saw on Facebook a day or two previously that Miss Rosser had lost her mobile telephone and he advised Yvonne Crowder to communicate with Miss Rosser by Facebook. 

9.26am Yvonne Crowder to Miss Rosser (by Facebook)“…I see you have unfortunately lost  new Blackberry…Just thought I should let you know in case you didn’t get to see my message but I did send it before you lost it I think, that Friday I’m afraid isn’t possible for you to take off as holiday as Nickie and I are already off and it’s month end, sorry about that….”

9.40am Miss Rosser to Yvonne Crowder “what a nightmare….I didn’t think it would be a problem…I changed my flight and am not back on island until Sunday…I guess I am now in trouble….would you like me to change my flight to come back…if I thought it would not be possible I would not have changed things.”

10.21am Yvonne Crowder to Miss Rosser “I’m sorry but unfortunately the time in lieu wasn’t pre-agreed or pre-booked so it can not be authorised, you would be expected in at work on Friday.”

On 30th July Miss Rosser sent an email to Yvonne Crowder saying that she had not expected that there would be any problem with her taking Friday 31st as an extra holiday and stating “I fly into London Thursday afternoon I will call you when I land.”  The Thursday was the last day of her approved holiday. She did call when she landed, and in the conversation between the two of them Yvonne Crowder did not agree to allowing the extra day, but it is agreed between the parties that she did not make clear to Miss Rosser that this was a serious matter and that her job could be at stake.

3
On Monday 3rd August Miss Rosser returned to work and was immediately given a letter telling her that “Concerns have arisen regarding your conduct which, if substantiated, could lead the Company to conclude that you have committed gross misconduct. These relate specifically to your apparent disregard of …procedures by adding an extra days leave to your annual leave without following due process and ignoring your manager’s decision to refuse  your subsequent request for this day as time in lieu.” She was required to attend a disciplinary meeting at 2.00pm  that day.

4
We have a note of the disciplinary hearing; we accept that it does not record all that was said, and it may have some inaccuracies, but we believe that it is a reliable record. The question was asked “Why did you not discuss your intention to take this extra day’s leave with one of us prior to leaving the office on Friday 25th July?” and the answer was “…On the Friday I left the office I did intend to return on the Thursday….”


This passage is important, for Miss Rosser informed us that she booked her flights a week before she left, with the return to Jersey booked for Sunday 2nd August, and she never changed her flight. 


We believe that this answer is an accurate reflection of what Miss Rosser said, and that she knew that it was incorrect; she knew when she left the office on Friday 29th July that at least a week earlier she had booked her return ticket to Jersey not for the Thursday, but for the following Sunday. Therefore, she did not intend, when she left the office on the Friday, to return to work the following Thursday.

5
Referring back to the telephone conversation between Miss Rosser and Yvonne Crowder on the Thursday when she returned to London from the USA, Miss Rosser says that, had it been made clear to her how seriously the bank was taking the matter, she would have arranged to change her flight so as to return for work the next day. Probably it would have been appropriate for this point to have been made, or reiterated, by Yvonne Crowder. 


On the other hand, Miss Rosser had received two messages telling her that she could not take off the Friday and in her 9.40am message quoted in paragraph 2 above, Miss Rosser herself stated that she realized she was in trouble, and she offered to change her flight; yet, when again, on the Thursday, she was told she was expected to return to work the next day, she still did not change her flight.


Miss Rosser said that it was too expensive for her to change her ticket - between £250 and £300 - but she also said that she could have found the money, and she would have done so had she realized her job was on the line. There was no evidence that Miss Rosser did look at the possibility of taking an earlier flight to Jersey, although  one would not necessarily expect this, but the respondent did provide evidence that it enquired and established that seats were available with a different airline, at a cost of less than £100, which would have meant that Miss Rosser would have been in her office on the Friday morning, albeit late. To add to the complications for us in dealing with this point, we note that Miss Rosser told the disciplinary panel that she had checked on flights using ‘Skyscanner’, yet in her evidence she told us that this was not the case.

We do not accept this argument. Miss Rosser knew she had not followed written procedures,  knew that she was wanted back at work on the Friday, knew that she could afford to purchase the required ticket, yet she did not make the  necessary arrangement; she must have weighed the matter and concluded that she would get away with it.

6
The decision of the disciplinary hearing was given to Miss Rosser on 5th August and the core of it was as follows: “….I regret to inform you that after consideration of the facts we feel that the action you have taken in disregarding the request on Wednesday 29th July 2009 from Yvonne Crowder requesting you to return to work on Friday 31st August 2009 as gross misconduct….”

Miss Rosser appealed against that decision and Mr Patrick Crowley, who heard the appeal (he was and is Country Head for the Bank’s operations in Jersey) upheld the decision on the basis that it was gross misconduct of Miss Rosser not to return to the office despite her manager’s instructions.

7
Miss Rosser complained that the procedure was unfair, and in support she gave several examples.

(i) 
She said that the disciplinary hearing was too soon after her return; it was at 
2.00pm on the Monday she returned. She was busy all that morning and did not have time to prepare herself or arrange for a friend to accompany her. 
There is some merit in this complaint, but it does not have enough substance to make the hearing unfair. There was very little preparation to be done, for the facts were hardly in dispute. The purpose of the hearing was to determine whether Miss Rosser had indeed failed to obey the procedure and had failed to return as requested, and it must have been plain to Miss Rosser that she had failed on both counts.

(ii) 
Miss Rosser said that the appeal hearing was unfair, because she thought it would be an opportunity for her to give her side of the story. It appears to us that Miss Rosser had already given her version of events, and there was little more that could be said.

(iii) 
The telephone conversation between Miss Rosser and Yvonne Crowder on the Thursday was recorded as part of the bank’s normal procedures. Miss Rosser wanted this conversation to be transcribed, or at least heard, by the disciplinary panel and the appeal panel, to support her point that it was not 
made clear to her how important it was that she should return to work on the Friday. We agree with Miss Rosser that the conversation should have been heard, for it was relevant to Miss Rosser’s case. However, because we think, for the reasons given above, that Miss Rosser must have or should have appreciated for herself that she was likely to be in trouble if she did not return for the Friday, we do not regard this unfairness as significant. In any event the 
bank did not disagree with Miss Rosser's description of the conversation.
(iv) 
The point was made that Yvonne Crowder gave her two different reasons for 
not acceding to her request for the extra day of holiday; the first reason was that "Nickie and I are already off and it's month end " and the second reason  was that " time off in lieu wasn't pre-agreed or pre-booked so can not be authorised ". We do not understand these to be conflicting reasons; the bank was entitled to say that she had not followed procedures and therefore could not take an extra day of holiday without authority, and at the same time it was entitled to say that for internal staffing reasons Miss Rosser could not take that extra day. 
(v) 
Miss Rosser said that Yvonne Crowder applied the bank’s policy as she thought fit, which meant flexibly, and therefore she was entitled to expect that the same flexibility would be applied to her, so that her note that she was taking the extra day would not cause any problem.  The evidence we heard 
was that, whatever flexibility there may have been, it did not relax the requirement for a request to be made in advance, as opposed to presenting the employer with a fait accompli. If Miss Rosser’s point were good, it would mean that, in effect, there was no need to apply in advance, and the evidence did not support this proposition.


Our conclusion therefore is that the disciplinary procedure was not materially flawed or unfair.

8
We have to decide if the dismissal was unfair, which requires us to consider whether Miss Rosser’s conduct amounted to gross, or indeed ordinary, misconduct. We know why Miss Rosser was found to have mis-conducted herself: she did not follow the set procedure for applying for the extra day of holiday, and when her application was refused and she was required to return to work on the Friday, she disobeyed. 

For the purpose of our consideration, we ignore allegations that Miss Rosser lied or was deceitful. We do, however, bear in mind that for at least one week before Miss Rosser left for her holiday she knew that she had booked for her return to Jersey to be after the day on which she was due to return to work, she worked at a desk near to that of her line manager, Yvonne Crowder, yet during that week she did not find time to make her application or even raise the matter in a brief conversation with Yvonne Crowder; instead, she put the note on Yvonne Crowder’s desk on the Friday afternoon after she had left work for the weekend. Further, had Miss Rosser wanted to follow the proper procedure, on that Friday afternoon after Yvonne Crowder had left, she could have approached somebody else in the bank, higher up the ladder than Yvonne Crowder, and explained the position and asked for consent to take off the Friday.

Our task is not to look at the reason why the employer refused Miss Rosser’s late application for an extra day of holiday; that is a matter for the employer. Nor is our job to put ourselves in the shoes of the employer and take the decision as though we were the employer. We have to look at the decision of the employer and decide if it was reasonable. Put differently, was it a decision which a reasonable employer in the circumstances could have made. Perhaps we would have made a different decision, but that is not the point. If the decision falls within the range of decisions which a reasonable employer in the circumstances might have made, that decision stands and the dismissal cannot be unfair.

9
Mr Crowley and Mr Pearce, but particularly the former, told us how important it was that the bank’s procedures should be followed. Not long before the events in question, all staff had been circulated by email with the staff handbook on procedures to be followed when claiming time off in lieu of overtime (‘TOIL’). Not surprisingly, and consistent with common sense, it required an advance application for time off, and approval in advance.


The evidence was that when Miss Rosser put the note on Yvonne Crowder’s desk on the Friday late afternoon, before the weekend when she was due to fly to the USA for her holiday, she already had booked to return to Jersey on the assumption that her request would be agreed. Therefore, that note to Yvonne Crowder was not really an application, but a statement that she, Miss Rosser, had decided unilaterally to take an extra day of holiday.


We find that it was reasonable for this employer in these circumstances to treat this behaviour as gross misconduct.

10
The bank then made it clear to Miss Rosser, through the Facebook message, the email and in the telephone conversation to which we have referred, that it did not accede to her request for the extra day of holiday, and it did expect her to be at work on the Friday. Miss Rosser knew that she was in trouble, she offered to change her flight, but in the event she decided not to change her flight, but instead remained away from work. 


We find that this compounds the misconduct referred to in the previous paragraph and thus fortifies our conclusion that the bank was justified in dismissing Miss Rosser for gross misconduct. Therefore, we dismiss Miss Rosser’s claim for unfair dismissal.


In saying this, we think it fair to say also that Miss Rosser clearly had been well-regarded by the bank; the evidence for this was what the bank’s witnesses said in evidence, the documentary evidence of her appraisals and the bonuses and pay rises awarded to her. We think that Miss Rosser made the wrong assumption, that there would not be a problem if she booked to take the extra day, and then made the wrong assumption that she could ignore the request to return to work on the Friday and could sort out the matter on her return. The consequences for Miss Rosser are bitter; she has lost her job, her work record is blemished, and without a job, she tells us that she cannot afford to repay her loan from the bank, to which we refer below.

11
The bank claims £9,043.63 from the complainant, being the amount outstanding in respect of a loan from the bank to her (apparently this is in fact two loans which were consolidated). When this case first came before this tribunal by way of an interim hearing on 8th March 2010, the Tribunal stated: 

“2
The Applicant told the Tribunal that she knew that she had to repay the loan which the Respondent had made to her, but we did not give judgment against her, as an act of indulgence, leaving it for her to try to negotiate date and terms of repayment with the Respondent. Should such negotiation fail, doubtless we will be asked by the respondent, when this case next is before the Tribunal, to make an order for repayment.”


The negotiation has failed, and we are asked by the Respondent bank to make an order for repayment.

12
Miss Rosser has admitted her indebtedness, as the passage above reveals. However, at this hearing Miss Rosser was represented by Mr Macfirbhisigh, and he raised the question of whether the Tribunal has the jurisdiction to make such an order.


Under article 86, the Tribunal has jurisdiction over “…an individual employment dispute which involves a claim in respect of which a court in Jersey would under the law for the time being in force have jurisdiction, except… [the exceptions are not relevant].”

An employment dispute is defined in article 1 as “…a dispute between an employer … and employee…which is connected with the terms of employment or with the conditions of labour of any of those employees or with the rights or duties of an employer or an employee”.

13
The loan in question is described in a ‘Personal Loan Application’ made by Miss Rosser to the bank on 18th February 2008. The form clearly is specifically designed for staff loan applications, for instance is has in bold the words “All loans must be paid back by ‘cleared funds’ prior to staff member leaving employment”. Further, there is a provision that the interest was “5% per annum, however periodic revisions may be made at management’s discretion”. This application in fact was for the consolidation of two loans and the total amount given on the form is £12,947.43.


We believe that this staff loan falls within the definition of an employment dispute. It was connected with the terms of employment, in that it only existed whilst the employment continued; it was loan for staff.


We therefore Order that Miss Rosser shall pay to the respondent bank that sum of £9,043.63.

Jersey Employment Tribunal

Case Number:  
0312-173/10 
Applicant: 

Maria de Lurdes da Encarnacao Sousa
Respondent:

Sonnic Cleaning Services Limited
Case Summary: 
Unfair dismissal: Payslips; Notice Pay

Hearing on 

17th May 2010

Before:  

Mr D F Le Quesne, Chairman, Mr Stewart Mourant and Mr Paddy 



Kirwan

Representation: 


For Applicant: 
Mrs da Sousa represented herself. Mr Jose Romao interpreted

For Respondent:
Mr Duarte Fernandes, director, represented the Respondent
The Facts

1
Mr da Sousa claims that she was unfairly dismissed, and that she was not paid her entitlements in respect of notice, holidays and bank holidays; she also claims that she was not provided with a copy of her contract of employment.

2
Mrs da Sousa was employed from October 2007 to October 2009 as a cleaner, and she worked at one office. In fact, whilst she was employed to work for 8 hours daily, she was in the habit of bringing her husband to work with her, so each of them worked about 4 hours daily, but Mrs da Sousa was the employee.

3
The facts we heard were that in August 2008 the Respondent was told by the client that money and items were missing from time to time from the premises where Mrs da Sousa cleaned. Mrs da Sousa was spoken to and denied that she was stealing, and her employer believed her, so she continued to clean those premises.


Items continued to go missing and the client complained again, on 14th October 2009. This time, a supervisor of the Respondent spoke to Mrs da Sousa and accused her of the theft of £30, a watch and some DVDs, which accusation she denied. Mrs da Sousa was told by the supervisor that if she didn’t return the money and goods she would be dismissed. As she said she had not taken them, she of course did not return them. On that day, Mrs da Sousa was given two weeks notice of termination of employment, terminating on 28th October.

4
Mr Fernandes told us that Mrs da Sousa was not dismissed because the employer believed that she had been dishonest, but because the client made it clear that if she were not removed from the job, the client would use another firm to clean the premises. In such circumstances, Mrs da Sousa had to be removed.


The problem is that this does not fit with what the supervisor apparently told Mrs da Sousa; he accused her of theft. Further, if Mrs da Sousa had to be removed from a job due to the unproven allegations of a client, this would not necessarily lead to dismissal. The situation would appear to be one in which consideration should have been given to finding Mrs da Sousa an alternative job within Sonnic  (we were told by Mr Fernandes that at the time there were over 100 employees and quite a turnover in staff).

Tribunal Decision

5
We have not been satisfied as to the reason for the dismissal of Mrs da Sousa. If the reason was as Mr Fernandes said, clearly there was no process of consideration what else the employee might do, who else might be considered for dismissal instead of her, and so on; she simply was dismissed. Admittedly, in his letter to Mrs da Sousa of 19th November, Mr Fernandes wrote “Should you wish to discuss the matter further please make any appointment to visit the Company Offices at Sonnic House…” but this was after the dismissal. On the other hand, we think that the more likely reason for the dismissal was that the employer believed that Mrs da Sousa had taken the money and other items. In that case, it was unfair not to have any form of hearing, and not even to call the police.


Thus, in both cases we find that the process was unfair to the extent that the dismissal itself was unfair. We find that Mrs da Sousa was unfairly dismissed.


In saying this, we understand that the employer had to take some action for the good of the company, else the contract would have been lost. If it thought appropriate, it should have considered the evidence against Mrs da Sousa, allowed her to explain her defence, and then decided whether it had grounds to dismiss her for dishonesty. Alternatively, it should have treated her as not tainted by the accusation, and kept her on as an employee whilst it considered whether there was another job for her, and if not, what to do.

6
We order the Respondent to pay to the claimant statutory compensation of 8 weeks pay = £243.20 x 8 = £1,945.60.

7
We are not satisfied that the employer failed to provide a contract of employment to the employee. We have been given a copy of an unsigned contract which has a manuscript note on it stating that it was given to Mrs da Sousa on 31/11/2007 with her November payslip, and we think it likely that it was given to Mrs da Sousa, but she forgot that she had received it.

8
Finally, we have looked at the payslips, and we are satisfied that Mrs da Sousa was paid for two weeks  notice, for her holidays and for bank holidays.

9
In summary, Mrs da Sousa’s claim that she was unfairly dismissed succeeds, but her other claims fail.

Jersey Employment Tribunal

Case Number:  
1512-178/09

Applicant: 

Miss Patricia McCormick 
Respondent:

Toni & Guy (Jersey) Limited
Case Summary: 
Reduction of Unfair Dismissal Compensation Award
Hearing on: 

17th June 2010

Before:  

Mrs N Santos-Costa, Deputy Chairman, Mrs K Flageul and Mr 




A Hall

Representation: 


For Applicant: 
Miss McCormick represented herself
For Respondent:
Mr Shaun Rouse, Managing Director
Witnesses:

For Applicant: 
None
For Respondent:
None
Background

1. On the 20th April 2010 the Jersey Employment Tribunal awarded the sum of £7,924.80 to Miss McCormick by way of compensation for her unfair dismissal from her position as Style Director of Toni & Guy (Jersey) Limited on the 21st October 2009.

The Law

2. Article 77F (3) of the Employment (Jersey) Law 2003 (‘the Law’) provides that an award of the Tribunal for unfair dismissal, ‘may be reduced by such amount as the Tribunal considers just and equitable having regard to any of the circumstances described in paragraphs (4), (5), (7), (8), (9) and (10). For purposes of this hearing, paragraphs (4) and (5) are relevant. They state as follows:-

(4)    The Tribunal finds the complainant has either –

(a)     unreasonably refused an offer by the employer which, if accepted, would 
have had the effect of reinstating the complainant in the complainant’s 
former employment; or

(b)     accepted such offer as is described in sub-paragraph (a) in circumstances 
where the Tribunal may reasonably conclude that at the time the offer 
was accepted the complainant intended to terminate the employment as 
soon as reasonably practicable.

(5)    The Tribunal considers that any conduct of the complainant before dismissal (or, where the dismissal was with notice, before the notice was given) that contributed directly to the dismissal was such that 
reduction of the award is just and equitable.

3. The Tribunal heard representations from both parties.

4. The content of the Tribunal’s original decision of the original hearing of this matter held on 22nd March 2010 is relevant to this decision and the two documents must be read together.

The Tribunal’s Decision

5. By Article 77 (4) (a) the Tribunal is required to consider whether Miss McCormick unreasonably refused an offer by Toni & Guy (Jersey) Limited (Toni & Guy Jersey) to reinstate her to her previous position of Style Director at the Salon. Article 77F (4) (b) does not apply in this case.

6. The Tribunal is of the opinion from the evidence that Mr Rouse attempted to contact Miss McCormick immediately after the disciplinary meeting broke down in order to resume the meeting and then carry on as before. Mr Rouse gave evidence that he had not anticipated the original meeting ending in anything more than Miss McCormick receiving a warning for her previous behaviour, and the Tribunal believes him. However, Miss McCormick still had her mobile telephone on silent when she left the building and did not return his calls. No more attempts to contact Miss McCormick were made by Toni & Guy Jersey for the next 5 days, and the Tribunal is satisfied that by then Miss McCormick had found another position and had lost sufficient faith in Mr Rouse so that she did not wish to work for him again. The Tribunal cannot see a genuine attempt by Toni & Guy Jersey to ask Miss McCormick to work for the company again until December 2009, by which point, Miss McCormick said it was too late. The Tribunal accepts this evidence. Accordingly the Tribunal does not consider that Miss McCormick ‘unreasonably refused an offer of re-employment by Toni & Guy Jersey and has not included this as a factor to reduce the amount of her original Award.

7. Article 77F (5) requires the Tribunal to consider Miss McCormick’s conduct before her dismissal, where the conduct is such that it is just and equitable to reduce the Award of compensation made to Miss McCormick on the 20th April 2010.

8. The Tribunal considers that if Miss McCormick had not insisted on attending the hair cutting teaching course at Highlands College directly against Mr Rouse’s instructions she would not have ended up in the disciplinary meeting. The Tribunal can see from the evidence that Mr Rouse wanted Miss McCormick to take her NVQ3 course and the teaching course over 2 separate years in accordance with the College’s advice. It is clear that he refused to discuss the matter further with her once he had made up his mind and even threw the teaching course details in the dustbin in front of her. However, Miss McCormick persisted with her request, even asking for holiday leave so that she could attend the teaching course whilst taking her NVQ3, which was refused by Mr Rouse. Miss McCormick told staff that she intended to take the day off in any event even though she knew that she had a full list of clients booked in that morning, and it is clear from the evidence that her absence caused inconvenience and financial loss to the Salon. This was insubordinate behaviour by Miss McCormick towards her employer leading to a valid disciplinary situation. At the disciplinary hearing Miss McCormick gave evidence that she arrived ‘wound up’ and angry about being disciplined for her actions and admitted that she swore profusely throughout the meeting about her situation in front of Mr Rouse and the Assistant Manager. The Tribunal notes that a hairdressing salon is not an environment that bad language can reasonably be expected to be used. Mr Rouse gave evidence that he tried to keep the disciplinary meeting on track for about 20 minutes before he lost his temper and threw his file on the table telling Miss McCormick to ‘get her stuff and go’. It is clear to the Tribunal that Miss McCormick, through her actions, prevented the meeting being conducted in an orderly manner and was rude and offensive about Mr Rouse’s style of management. This showed a gross lack of respect for her employer and amounts to further insubordinate behaviour. In the opinion of the Tribunal these actions contributed directly to the provocation of Mr Rouse which resulted in him summarily dismissing Miss McCormick from employment.

9. In mitigation of Miss McCormick’s behaviour the Tribunal is mindful of the fact that her contract of employment (the 2002 contract) did not contain any disciplinary procedures and even the procedures contained in the 2008 contract had not been distributed to the staff by Mr Rouse. Accordingly, Miss McCormick was not aware of the disciplinary process that she found herself in. Mr Rouse also took some time to convene the disciplinary meeting after the original incident even though she and Mr Rouse had subsequently worked together for several days together in the same building. The Tribunal is also aware that Miss McCormick did not physically assault Mr Rouse or the Assistant Manager during the disciplinary meeting or threaten to do so. Further Miss McCormick stated that she did not level any of her bad language at Mr Rouse or the Assistant Manager personally. The Tribunal has borne in mind that Mr Rouse did unequivocally dismiss Miss McCormick summarily at the meeting because he lost his temper, and it was this loss of management control that resulted in the finding of unfair dismissal. The Tribunal has also borne in mind that such summary dismissal was humiliating for Miss McCormick who, as a long standing senior employee of 8 years service, had to collect her belongings in a crowded salon in front of staff and customers before leaving the premises.

Conclusion.

10. Notwithstanding the findings of the Tribunal set out in paragraph 9 above the Tribunal concludes that Miss McCormick’s behaviour set out in paragraph 8 above, contributed directly to her dismissal and the Tribunal has decided that in this case it is just and equitable to reduce the amount of Miss McCormick’s compensation for unfair dismissal by 65%, which is equal to the sum of £5,151.12 which leaves a balance of £2,773.68 outstanding to be paid to her.

11. In accordance with Article 77F of the Law, the Tribunal hereby considers it to be just and equitable to adjust the original Award of compensation made to Miss McCormick in respect of her complaint of unfair dismissal, and the Tribunal hereby awards the reduced sum of £2,773.68 in place of the original Award of compensation for unfair dismissal made in this case.

Schedule of Awards

	Award
	Total

	1. Outstanding Notice Pay
	£294.64

	2. Unfair Dismissal (Subject to Article 77F application)
	£2,773.68

	Total due
	£3,068.32
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The Facts

1. Mrs Fitzgerald was employed as a receptionist by Lincoln Trust Company Limited (“Lincoln Trust”) on the 20th February 2001.  On the 29th October 2008, the business of Lincoln Trust was transferred as a going concern to Helm Trust Company Limited (“Helm Trust”) which included the services of Mrs Fitzgerald.  On the 1st January 2009, Mrs Fitzgerald entered into a new contract of employment with Helm Trust.  It was accepted by Mr Durell on behalf of Helm Trust that pursuant to article 58(2) of the Employment Law 2003 (“the Law”) that notwithstanding the new contract of employment with Helm Trust that Mrs Fitzgerald’s employment had been continuous since 20th February 2001.  In due course Mrs Fitzgerald began working for Helm Trust as a receptionist and general office assistant.  On the 23rd September 2009, Mrs Fitzgerald was informed by Mr Durell that there was no role for her at Helm Trust as they did not have a need for a receptionist and that her position was in fact redundant.  Mr Durell gave Mrs Fitzgerald 5 weeks notice, expiring on the 30th October 2009.  On the 19th November 2009, Mrs Fitzgerald made the following complaints to the Employment Tribunal:


(a)
that she had been unfairly dismissed;


(b)
that she had not received the correct amount of notice of 



termination of her employment;


(c)
that she had not received any wage slips following her 




employment
by Helm Trust;


(d)
that she had outstanding holiday leave to be paid to her;


(e)
that she was entitled to a bonus payment under the terms of her 


contract of employment with Helm Trust.

The Tribunal have looked at each of these points in turn.

Unfair Dismissal

2. Article 61 of the Law states that an employee has the right not to be unfairly dismissed.

3. Mr Durell on behalf of Helm Trust stated that having received advice he was willing to admit that Helm Trust did unfairly dismiss Mrs Fitzgerald from her employment because it failed to follow a fair redundancy process.  Mr Durell accepted that compensation is payable to Mrs Fitzgerald in respect of such unfair dismissal.

4. Article 77 of the Law provides that where a complaint of unfair dismissal is well founded the Tribunal shall make an award of compensation in accordance with the scale set out in the schedule to the Employment (Awards) (Jersey) Order 2005.  The scale provides that where an employee has completed more than 5 years service for an employer, the compensation to be awarded shall be a sum equal to 26 weeks pay.  Mrs Fitzgerald had provided over 8 years continuous service at the date of her dismissal and earned £500 per week:

£500 per week x 26 weeks = £13,000

The Tribunal hereby awards the sum of £13,000 to Mrs Fitzgerald by way of 
compensation for her unfair dismissal from her employment by Helm 
Trust.


Notice Pay

5. Mrs Fitzgerald’s contract of employment with Helm Trust provided that she should be given one month’s notice in writing, or any longer period if required by the Law, of termination of her contract of employment.

6. Mrs Fitzgerald’s period of continuous employment was approximately 8 years and 7 months at the date she was given notice.  Article 56 of the Law provides that an employee with a period of continuous employment of 5 years or more but less than 10 years is entitled to receive 8 weeks notice.

7. Helm Trust gave Mrs Fitzgerald 5 weeks notice of their intention to terminate her employment. The Tribunal hereby awards to Mrs Fitzgerald a further 3 weeks notice as follows:





3 weeks x £500 per week = £1,500.

No Wage Slips

8. Article 51 of the Law requires an employee to be given a written itemised pay statement. Article 51(2) states that such statement shall contain particulars of:

(a) the gross amount of the wages;

(b) the amounts of any variable deductions from that gross amount and       the purposes for which they are made;

(c) the net amount of wages payable; and

(d) the amount and method of any part-payment of the wages.

9. Mr Durell admitted on behalf of Helm Trust that Mrs Fitzgerald had not received any wage slips during her employment with Helm Trust. Such admission is noted by the Tribunal.

Holiday Pay Due

10. The Tribunal accepts Mrs Fitzgerald’s agreement not to pursue the issue of the extra 2 day’s leave that she believed she was awarded by Mrs Justine Wilkinson of Helm Trust for working between Christmas and New Year in 2008.

11. The Tribunal has proceeded on the basis of the parties’ agreement that Mrs Fitzgerald’s contract of employment with Helm Trust awarded her 27 days leave a year because she had more that 7 years continuous employment, and not 24 days leave as originally believed by Mr Fitzgerald.

12. Mrs Fitzgerald gave evidence that during 2009 to the date she stopped working for Helm Trust (30th October 2009) she had taken 21 days leave. This was accepted by Mr Durell. The Tribunal has noted that in accordance with the provisions of the statutory notice due to her (see paragraph 6 above) Mrs Fitzgerald’s employment with Helm Trust did not in fact terminate until the 20th November 2009. This means that Mrs Fitzgerald was employed by Helm Trust for 46 weeks in 2009, and as her annual holiday entitlement was 27 days, this meant that she was entitled to 24 days during this period of employment. As stated above, Mrs Fitzgerald took 21 days in leave during 2009, leaving a balance of 3 days due to her in 2009. Mrs Fitzgerald earned £500 a week, or £100 a day. The Tribunal hereby awards the sum of £300 to Mrs Fitzgerald being 3 days holiday pay.

Bonus Payment

13. Mrs Fitzgerald claimed to be entitled to a bonus payment under her contract of employment with Helm Trust. The contract of employment contains this clause:

‘A discretionary bonus may be paid by the Company in December each year’.

14. Mr Durell for Helm Trust gave evidence that the directors had exercised their discretion and agreed not to pay a bonus payment to Mrs Fitzgerald in December 2009.

15. The Tribunal finds that Mrs Fitzgerald had no contractual right to a bonus payment under her contract of employment and hereby dismisses this complaint.

Schedule of Awards

	1. Unfair dismissal compensation (Article 61 of the Law)
	£13,000

	2. Balance of Notice Pay due (Article 56 of the Law)
	£ 1,500

	3. Outstanding Holiday Pay due (Article 11 of the Law)
	£300

	Total Awards
	£14,800
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