Judgements 2011

	Case No     
	Date of Tribunal
Hearing


	Name of Applicant
	Name of Respondent
	Type of Claim
	OoOutcome

	1005-062
	10/01/11
	DE GOUVEIA, Mr A A
	NS Cooke & Son Ltd
	Unfair dismissal
	A

	0510-130
	17/01/11
	MARQUES ROSA, Mr M
	The Navigator Restaurant

	Termination of Employment
	A

	2304-052
	31/01/11
	DUBELTOWICZ, Mr K
	Blue Print Signs
	Unfair dismissal
	A

	2907-096
	01/02/11
	CANDELARIA, Mr R de E
	P&G Garden Services Ltd
	Unfair dismissal - Payment of wages
	A

	1905-065
	07/02/11
	ANDREWS, Miss RM, 
	Tower Barbers
	Notice Pay
	A

	1406-076
	10/02/11
	PAO, Miss M
	Eagle Laundry
	Unfair dismissal
	A

	1802-020
	01/03/11
	DUARTE, Mrs S

	Cleanlife Ltd

	Termination of Employment, Unfair Dismissal
	A

	1608-108
	07/03/11
	FERNANDES, Miss A F C
	Mange Tout 

	Unfair dismissal, payment of wages, holiday pay, notice pay
	R

	0706-070
	09/03/11
	MISKIN, Mr 

	Fizbag Ltd

	Unfair Dismissal
	R

	3108-117
	14/03/11
	PEREIRA, Mr H
	Jersey Carpets and Office Cleaners Ltd

	Unfair Dismissal
	A

	0508-102
	17/03/11
	HUNT, Mr K

	Pat Pass Jersey

	Payment of Wages, Rest Periods and Annual Leave
	A

	1808-113
	21/03/11
	CRISP, Miss G
	Le Petit Ecole
	Unfair Dismissal
	A

	0507-082
	31/03/11
	PIRES CRUZ, Mr F
	Elite Garden & Property Services
	Unfair dismissal/payment of wages, Holiday pay, Notice pay
	R

	0312-157
	11/04/11
	KIRWAN, MR A P M
	Volaw Trust
	Unfair Dismissal
	A

	2108-114
	14/04/11
	CARRE, Mr P
	Citicabs
	Notice pay, Rest Periods

And Annual Leave
	A

	3107-098
	18/04/11
	McKENZIE, Mrs A
	Wholesale Electrics (Jersey) Ltd
	Unfair Dismissal, Payment of Wages, Termination of Employment
	R

	0508-101
	19/04/11
	DE JESUS, Miss K
	Easenmyne Ltd
	Payment of wages
	R

	1009-120
	16/05/11
	LAWTON, Mr M C
	Harsco Infrastructure (CI) Ltd
	Unfair Dismissal
	R

	2809-128
	23/05/11
	PINTO, Mr E F
	Faulkner Fisheries Market Ltd
	Unfair Dismissal
	A

	1910-134
	31/05/11
	DA SILVA, Miss L B
	DPZ Synergy Ltd
	Unfair Dismissal, Payment of Wages, Holiday Pay
	A

	2110-138
	02/06/11
	PERMUS, Mr R G
	Aston Services Ltd
	Unfair Dismissal
	A

	1001-003
	09/06/11
	KELLY, Mrs P
	Weiss Hairdressing Ltd
	Unfair Dismissal, Notice Pay, Unpaid Wages, No Contract, No Payslips
	R

	0511-144
	13/06/11
	DE PINHO, Mr E
	Milbanke Holdings 

(Jersey) Ltd
	Unfair Dismissal, Holiday Pay
	A

	0302-017
	16/06/11
	COELHO, Mr M A
	Mr C Shaw
	Payment of Wages, No Contract, Holiday Pay
	A

	1006-075
	20-22/06/11
	DOS SANTOS, Mr A
	Picot & Rouille Ltd
	Unfair Dismissal, Notice Pay
	A

	0111-142
	30/06/11
	GRAHAM, Mr P
	Geomarine
	Unfair Dismissal, Compromise Agreement, Notice Pay, Holiday Pay, Unpaid Wages, Reduction of Award, Direction for Continued Employment

	A

	0504-052
	04/07/11
	HOOPER, Mr R
	Midland Engineering
	Unfair Dismissal, Notice Pay, Holiday Pay
	A

	1703-039
	11/07/11
	GEORGE, Mr A W
	Advanced Preservation Treatments
	Unfair Dismissal, Notice Pay
	A

	2212-166
	13/07/11
	UWINS, Miss A
	C Le Masurier Ltd
	Unfair Dismissal, Notice Pay, Holiday Pay, Unpaid Wages, Unpaid Bonus, Contribution to Legal Fees, Itemised Pay Statements, Compensation Loss of Mobile/Parking Space, Application for Reinstatement, Application for Reduction of Compensation Award


	R

	
	
	
	
	
	

	1711-148
	14/07/11
	WHITLEY, Mr M
	States Employment Board
	Unfair Dismissal, Application for Re-Employment, Reduction of Compensation Award
	R

	2402-026
	20/07/11
	MORALE, Ms D
	Les Amis Inc
	Unfair Dismissal
	R

Strike Out

	1602-020
	25/07/11
	NICOLLE, Mr L
	Jersey Dental Technology Centre Limited
	Unfair Dismissal
	R

	2402-027
	01/08/11
	WIERUCKA, Miss A
	European Heritage Limited
	Unfair Dismissal, Termination of Employment
	A

	0902-033
	02/08/11
	SANDERS, Miss B
	Vue du Phare Limited, 

t/a Portside Studio
	Underpayment of Wages, Constructive Dismissal, Termination of Employment, Reimbursement for Breakage


	A

	0703-035
	08/08/11
	JARDIM, Miss S
	Cleanlife Ltd
	Termination of Employment, Deductions for Transport
	A

	2104-058
	09/08/11
	DA ENCARNACAO, Miss G
	Spar CI Ltd
	Unfair Dismissal, Payment of Wages, Rest Periods & Annual Leave


	R

	2501-013
	24/08/11
	OVERBURY, Mr M
	Professional Business Systems (CI) Ltd
	Remuneration of Overtime
	R

	2709-127
	05/09/11
	DE ABREU, Mr T
	CPA Limited
	Unfair Dismissal
	R

	0912-159
	06/09/11
	ALEXANDER, Mr J
	CPA Limited
	Unfair Dismissal
	R

	0306-080
	12/09/11
	HUTCHINSON, Mr C
	Neil Speed Flooring
	Unfair Dismissal, Termination of Employment
	A

	1005-066
	15/09/11
	SKRZAT, Mr M
	Jersey Telecom Group Ltd
	Strike Out Application
	R

	2502-029
	26/09/11
	McGROGAN, Mr S
	Mr S Kennedy t/a 

Coleman & Watt
	Unfair Dismissal, Payslips, Rest Periods & Annual Leave
	R

	2104-093
	27/09/11
	GOUVEIA, Mr C
	Modern Hotels (Holdings) Ltd t/a Modern Hotels Group
	Strike Out Application
	R

	1406-088
	29/09/11
	WHARTON, Mr J
	Barclays Private Clients International Limited
	Strike Out Application
	R

	2402-028
	03/10/11
	BLUNDEN, Mr N
	Godel Architects Ltd
	Constructive Dismissal
	R

	1802-022
	24/10/11
	ATKINSON, Mr T
	OceanAir Handling Ltd
	Constructive Dismissal
	R

	2103-41
	31/10/11-
01/11/11
	WATSON, Mr P
	Jenners
	Unfair Dismissal, Enforced Resignation, Breach of Contract
	R

	1702-021
	03/11/11
	SMITH, Ms E
	States Employment Board
	Reduction of Compensation Award
	R

	1905-72
	17/11/11
	CARVALHO, Mr C
	T.J. W. Construction Ltd
	Unfair Dismissal, No Contract, Holiday Pay, Payment of Wages
	A

	0206-79
	29/11/11
	LE CORNU, Mr G
	Jersey Deep Freeze
	Unfair Dismissal
	A


	0111-142
	30/11/11
	GRAHAM, Mr P
	Geomarine Limited
	Re-Engagement
	R

	2305-76
	09/12/11
	BAPTISTA, Mr H
	Portuguese Landscape Gardeners
	Unfair Dismissal, Payment of Wages, Rest Periods and Annual Leave
	A

	1711-148
	12/12/11
	WHITLEY, Mr M
	States Employment Board
	Wrongful Dismissal
	R

	 0605-63
	20/12/11
	LE CLERCQ, Mr N
	Roy Boschat Recovery
	Unfair Dismissal, Failure to pay wages, No payslip, No written terms of employment
	R
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Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1005-062/10

Applicant: 

Mr Agostinho Gouveia
Respondent:

N S Cooke & Son Limited

Case Summary: 
Unfair Dismissal (capability); failure to provide a contract of 
employment
Hearing on 

10th January 2011
Before:  

Mrs N Santos-Costa, Deputy Chairman; Mrs M Curtis & Mr 


Alan Hall, Panel Members
Representation:

For Applicant: 
Mr Nelson Gouveia

For Respondent:
Mr Roly Cooke, Director


Mrs Jane Christmas
Witnesses:

For Applicant: 
Mr. Agostinho Gouveia



Mr Nelson Gouveia
For Respondent:
Mr Roly Cooke



 Mrs Jane Christmas
Translator:

For Mr Agostinho Gouveia: 
Mr Nelson Gouveia

The Facts

1. 
Mr Gouveia was employed as a farm worker by the Respondent on the 11th September 1976.  By all accounts Mr Gouveia and his family got along well with Mr Roly Cooke (“Mr Cooke”) and his family over the years and Mr Gouveia was continuously employed by the Respondent until his dismissal.  The Tribunal heard that Mr Gouveia had particular responsibility for the roses that were grown commercially by the Respondent and also took an interest in the caged exotic birds which were kept by the Respondent as Mr Gouveia kept his own birds as a hobby.  The Tribunal heard evidence that in the last few years of his employment Mr Gouveia had started to suffer from a bad chest and had been signed off work with respiratory illness on a few occasions.  It was explained that during these periods of sick leave, Mr Gouveia would remain an employee of the Respondent, be paid sick pay in accordance with his contract of employment and in due course return to work.  The Tribunal was told by Mr Cooke that Mr Gouveia’s duties were changed in order to accommodate his health problems and Mr Gouveia over time was no longer required to look after the inside caged birds and only allowed to work outside.  Mr Cooke was quite clear that he was happy to accommodate Mr Gouveia’s needs because of their long standing working relationship.

2. 
On the 14th August 2008 Mr Gouveia was signed off work with respiratory problems.  The Respondent paid sick pay to Mr Gouveia in accordance with his contract of employment until mid-December 2008.  Mr Gouveia remained off work on sick leave until he was dismissed on the 19th March 2010.  The Tribunal heard evidence from Mr Cooke that during this period of sick leave Mr Gouveia was still considered an employee of the Respondent and although his duties were covered by another employee, Mr Cooke fully expected to give Mr Gouveia employment when he returned to work.  The Tribunal learned that Mrs Gouveia also worked for the Respondent and until she was also signed off on sick leave in February 2009, she would keep Mr Cooke informed of Mr Gouveia’s progress and recovery.  The Tribunal notes that Mrs Gouveia did not return to work in the period leading up to Mr Gouveia’s dismissal.  It is unclear to the Tribunal from the evidence heard whether, once Mrs Gouveia was on sick leave, any enquiries were made of Mr Gouveia’s health by Mr Cooke; the Tribunal concludes that no such enquiries were made.  It was apparent from the evidence that Mr Gouveia did not contact Mr Cooke to inform him of his progress either.  However, evidence was heard that Mrs Gouveia would contact Mr Cooke from time to time but would ‘mostly’ discuss her own injury and make a passing reference only to Mr Gouveia’s situation.  The Tribunal is able to conclude from the evidence heard though that Mr Cooke was not concerned about his lack of definite information about Mr Gouveia’s progress and likelihood to return to work.

3. 
Mr Cooke gave evidence that he heard in late 2009 that Mr Gouveia was working for another person maintaining his large collection of foreign birds.  Mr Cooke said that he was particularly concerned about this because he knew that the dust in those cages was very bad for Mr Gouveia (and indeed he had made arrangements so that Mr Gouveia did not undertake those duties on his farm).  Further, because Mr Gouveia was listed on the Respondent’s quarterly Social Security return as an employee, despite his long term absence, Mr Cooke was concerned that Mr Gouveia might be breaking the law and that the Respondent could be implicated.  Mr Cooke said that he resolved to regularise Mr Gouveia’s position on the payroll.  The Tribunal heard evidence from Mr Cooke and Mrs Christmas that they took advice on their position from JACS, and were advised to send a letter to Mr Gouveia asking him to clarify his position as an employee.  A letter was sent by the Respondent on 4th December 2009 and included, apparently on JACS advice, the following paragraphs:  “If you intend to return to full-time work we would be grateful if you would send us a Doctor’s report to inform us when this might happen so that we may decide what to do.  If you are unable to resume work in the foreseeable future please let us know”.

4. 
The Tribunal heard evidence from Mr Gouveia, which was acknowledged by Mr Cooke, that Mr Gouveia cannot read or write Portuguese or English, and possessed limited spoken English.  The Tribunal learnt that Mrs Gouveia can speak and write some English but does not read it well.  The Tribunal learnt that Mr Cooke is dyslexic and is assisted in the preparation of paperwork by Mrs Christmas.

5. 
The Tribunal were informed that in January 2010 Mrs Gouveia visited Mr Cooke in response to the letter of 4th December 2009.  The Tribunal heard evidence from Mr Cooke and Mrs Christmas that Mrs Gouveia’s nature is to be very excitable and emotional and in their opinion, her highly charged response to conversations severely limited their attempts to discuss any matters with her.  Mr Nelson Gouveia agreed that his mother could be very passionate and emotional about matters affecting her job.  In any event, Mr Cooke said that Mrs Gouveia was extremely upset about the letter and informed him that Mr Gouveia would be returning to work as soon as he could and that he had been looking after the caged birds as a favour for a friend whilst he was on holiday.  Mr Cooke said that he explained to Mrs Gouveia that the greenhouses had been closed down and Mr Gouveia’s old job was finished but that there was still work to do on the farm suitable for Mr Gouveia or in the ancillary gardening business, but for 41 hours per week (not the previous average of 60 hours worked by Mr Gouveia).  Mr Cooke said that Mrs Gouveia became ‘hysterical’ at this news and refused to listen to him as she wanted Mr Gouveia to work more hours, and their meeting quickly finished.  Mr Gouveia gave evidence that his wife told him that his old job was gone but not that another offer of work had been made.  The Tribunal believes Mr Cooke’s evidence; it appears that Mrs Gouveia failed to absorb the information about the new work available.  After this meeting there was no further communication between the parties at all, and Mr Cooke, on further JACS advice, wrote again to Mr Gouveia on the 19th March 2010 as follows:

“Further to my letter dated 4th December 2009 I am writing to you as I have heard nothing from you regarding your fitness (or otherwise) to work… in these circumstances, I am terminating your employment by giving you sixteen weeks notice… as you are currently absent without pay, the notice period will not attract payment…”

6. 
Mr Gouveia gave evidence that he was extremely upset to receive the letter of 19th March 2010 after 34 years service and filed a form JET1 complaining of unfair dismissal on 10th May 2010.  Mr Gouveia also complained that he had not received a contract of employment during his employment.  The Tribunal has looked at these complaints in turn:

The Law

Unfair dismissal

7. 
Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee shall have the right not to be unfairly dismissed by his employer.

8. 
Article 64(1) of the Law states that an employee must show the reason for the dismissal.  In this case it is accepted by both parties that Mr Gouveia was dismissed because he was perceived by his employer as being incapable of continuing work because of his long term health issues.

9. 
Article 64(4) of the Law deals with the fairness of the dismissal bearing in mind the particular reason relied upon.  Article 64(4) states as follows:

“Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)
 Depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b) Be determined in accordance with equity and the substantial merits of the case.

10. 
Accordingly the Tribunal must decide whether the Respondent acted reasonably in treating Mr Gouveia’s ill health as a sufficient ground for his dismissal whilst bearing in mind equity (fairness) and the substantial merits of this case.  The Tribunal will apply the range of reasonable responses’ test when looking at the fairness of the Respondent’s decision to dismiss Mr Gouveia and the procedure that was followed by it in reaching that decision.

Failure to provide a Contract of Employment

11. 
Article 3(1) of the Law requires each employee to be given a written statement of the terms of their employment within 4 weeks of starting work.  Article 3(2) of the Law sets out the particulars which must be included in the written contract of employment.  This is discussed in more detail in paragraph 19 below.

The Tribunal’s decision

Unfair dismissal

12. 
There are several points in the events leading up to Mr Gouveia’s dismissal which cause the Tribunal concern.  The first is that there was almost a complete absence of consultation between the Respondent and Mr Gouveia during Mr Gouveia’s sick leave.  The Tribunal can see that whilst Mrs Gouveia was at work attempts were made to keep in touch about Mr Gouveia’s progress – but never with Mr Gouveia himself – and when Mrs Gouveia herself stopped work, even this contact ceased.  Such consultation has a number of purposes including establishing the true medical position; keeping the employer abreast of the employee’s progress and keeping the employee up to date with the employer’s position – which is particularly important if the employer is considering dismissal.  This in turn allows an employee to state his case as to why he should not be dismissed.  The Tribunal is very surprised that after such a long, established and evidently mutually beneficial working relationship that Mr Cooke did not go to see Mr Gouveia to discuss the situation or ask him to come up to the farm.  The Tribunal understands the difficulties with language but these could have been overcome by having a translator present.  The Tribunal heard evidence that there were many people who could have translated for the parties ranging from family members (other than Mrs Gouveia) to fellow employees at the farm. The Tribunal acknowledges Mr Cooke’s frustration with Mrs Gouveia’s emotional involvement in this matter but either she had to be included (and handled in some way) or the meeting held in her absence, because it was essential to the fairness of this dismissal that Mr Cooke and Mr Gouveia should meet to discuss the situation.  Instead Mr Cooke decided to send a letter to Mr Gouveia asking for a medical report.  A letter was entirely alien to both parties not only from a literacy/dyslexia point of view but also with respect to the manner in which they had conducted their relationship for over 30 years previously.  The Tribunal accepts that the letter could have been translated for either Mr or Mrs Gouveia but asks itself whether this was likely in the circumstances.  The answer is clearly not because Mrs Gouveia visited Mr Cooke a few weeks later to discuss the letter:  this is the way the parties had always conducted themselves.  To his credit Mr Cooke offered Mr Gouveia another position which it appears that Mrs Gouveia did not pass on, but this was not the final motivation for dismissing Mr Gouveia.  Mr Gouveia was dismissed because he had failed to respond to the letter of 4th December 2009 – and this was not true because, as stated above, Mrs Gouveia visited Mr Cooke in January 2010.  The Tribunal can see that Mr Gouveia did not provide a medical report as requested but he was not asked again to do this or warned that his failure to do this could lead to his dismissal.  The Tribunal do not criticise Mr Cooke for requesting this report, after a year’s sick leave this is a perfectly reasonable request by an employer, but Mr Cooke proceeded directly to dismissal without warning of its significance.  Again, at this crucial stage, there was no personal contact between Mr Cooke and Mr Gouveia, or even attempts to discuss the situation.  Mr Gouveia had worked for the Respondent for nearly 34 years by the time he was dismissed and at no point in the Tribunal hearing was Mr Gouveia’s employment record substantially challenged.  It is clear to the Tribunal that the Respondent’s actions during the period of Mr Gouveia’s sick leave were not those of a reasonable employer and the decision to dismiss Mr Gouveia was not based on valid information. Further Mr Gouveia was not given an opportunity to respond to the decision that his long term sickness may cause him to lose his position.  The Tribunal finds that the Respondent did not act within the range of reasonable responses available to an employer in this situation and that bearing in mind equity and the substantial merits of this case, Mr Gouveia was unfairly dismissed.

13. 
In accordance with Article 77 of the Law, the remedy for a well-founded complaint of unfair dismissal is compensation calculated in accordance with the Employment (Awards) (Jersey) Order 2005. Article 3 of that Order provides that the compensation shall be determined in accordance with the scale set out in the Schedule to that Order.  The Schedule provides that as Mr Gouveia had completed more than 5 years service for the Respondent he is entitled to compensation equal to 26 weeks pay.  At the start of the Tribunal hearing it was agreed by the parties that Mr Gouveia worked on average a 60 hour week and that he earned £8.00 per hour.  Accordingly, Mr Gouveia’s compensation is as follows:

60 hours x £8.00 per hour
= £480.00 per week

£480.00 x 26 weeks

= £12,480.00
Subject to the provisions of Article 77(2) of the Law, Mr Gouveia is hereby awarded the sum of £12,480.00 by way of compensation for his unfair dismissal.

14. 
By Article 77F(3) of the Law the Tribunal is entitled to reduce an award made under Article 77(2) of the Law by such amount as the Tribunal considers just and equitable having regard to certain circumstances.  In this case only the circumstances described in paragraph 77F(5) can apply, that “the Tribunal considers that any conduct of the complainant before dismissal… contributed directly to the dismissal…”.

15. 
The Respondent has asked the Tribunal to consider the fact that it was following JACS’ advice when it wrote to Mr Gouveia on the 4th December 2009 and on the 19th of March 2010.  Mr Cooke and Mrs Christmas pointed out that all they wanted to do was to seek to regularise Mr Gouveia’s position when they first took advice from JACS (because they thought he was working for someone else whilst on sick leave) and had no intention of dismissing him.  They told the Tribunal that they found themselves ‘caught up’ in a dismissal process when they queried with JACS what to do next because Mr Gouveia had failed to respond to the 4th December 2009 letter, and the dismissal letter was the next piece of advice that they received.  Further, they pointed out, Mr Gouveia could still have a job with the Respondent if he wanted it.  Mr Cooke also pointed out that he had always been a good and considerate employer and indeed no criticism of Mr Cooke was heard from Mr Gouveia during the case, apart from the manner of his dismissal.  Mrs Christmas also pointed out that with Mrs Gouveia’s emotional disposition any meetings of the parties would have been impossible, especially as it upset Mr Cooke very much to see Mrs Gouveia so stressed.  Mrs Christmas described the situation as ‘intractable’ even though her natural inclination and professional training made her see the importance of meeting with Mr and Mrs Gouveia.

16. 
The Tribunal has borne these issues in mind and has discussed the matter at length.  The Tribunal has decided that it cannot take into account the advice apparently received by the Respondent from JACS in deciding whether to reduce Mr Gouveia’s award because such advice, whilst it apparently contributed directly to Mr Gouveia’s dismissal, is not relevant for the purposes of Article 77(F)(5) which refers only to the conduct of the complainant (Mr Gouveia).  This consideration applies also to the other issues raised by the Respondent.  However, the Tribunal can see that whilst Mr Gouveia’s loyal, long service as an employee has gone some way to establishing the unreasonableness of the employer in the manner of his dismissal, it also gives him some responsibility in the management of his long term absence.  Undoubtedly there is an onus on the Respondent to remain in touch with an employee whilst on long term sick leave but the familiarity of working together for nearly 34 years also meant that Mr Gouveia should have kept in touch with Mr Cooke about his progress – these were men who had worked with each other for a long time and that relationship builds respect.  It would be unreasonable for Mr Gouveia to just ‘disappear’ without even thinking that his employer should know what his progress is or when he is likely to return to work: after all, his job was being covered by someone else.  The Tribunal considers that it would have been courteous for Mr Gouveia to have popped in to see Mr Cooke at least once or twice during his sick leave of 15 months, after all he was not bed ridden.  Mr Gouveia’s failure to do this contributed to Mr Cooke’s suspicions when he thought Mr Gouveia was working for someone else and those suspicions precipitated the whole dismissal process.  The Tribunal considers that in these circumstances it is just and equitable to reduce the award made to Mr Gouveia pursuant to Article 77(2) of the Law by 10%.

17. 
Accordingly, the final award made to Mr Gouveia, pursuant to Article 77(2) of the Law, on the basis that his complaint of unfair dismissal was upheld is £11,232.00
Contract of Employment

18. 
Mr Gouveia complained that he had not received a contract of employment.  The Respondent produced a contract dated 5th May 1992 and therefore before the Law came into force.  The Tribunal can see that it was signed by Mrs Gouveia on Mr Gouveia’s behalf.  Mr Gouveia told the Tribunal that he had no recollection of seeing this document before.

19. 
The Tribunal accepts that the contract was signed by Mrs Gouveia on behalf of Mr Gouveia.  It is clear that this document does not refer to the Law but its terms are not contrary to those required by Article 3(2) of the Law.  The Tribunal hereby advises the Respondent to seek advice and update its contracts so that they reflect the provisions of the Law, and that it also heeds the requirements of the Law regarding provision of contracts to employees and of any updates made to them.
 Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.


Case Number:  
0510-130/10


Applicant: 

Mr Manuel Rosa

Respondent:

Los Marinos Limited, t/a The Navigator Restaurant


Case Summary: 
Payment of notice; waiver of right

Hearing on 

17th January 2011

Before:  

Mrs N Santos-Costa, Deputy Chairman;





Messrs P Woodward & M Baudains, Panel Members

Representation:


For Applicant: 
Mr Rosa represented himself


For Respondent:
Mr Alexandre Goncalves, Director

Witnesses:


For Applicant: 
None

For Respondent:
None


Translator:

Not required


The Facts
1. 
Mr Rosa was employed as a waiter by the Respondent on the 21st June 2010.  Mr Goncalves gave evidence that Mr Rosa came into work late on various occasions and sometimes smelled of alcohol which was strictly against the Respondent’s rules of behaviour.  This was denied by Mr Rosa.  Mr Goncalves said that he spoke to Mr Rosa about his behaviour and warned him verbally that his conduct must improve.  Mr Goncalves said that on the 16th July 2010 he gave a letter to Mr Rosa at the end of the evening’s service which referred to Mr Rosa’s behaviour and included this paragraph:


“As you are aware this is the second time it happened during your probation period and therefore your probation period has been extended to 3 months … at the end of this period we will review your conduct.  If during the probation period you fail to adhere to the company standards your contract may be terminated without prior notice and without the notice payment.”

2. 
Mr Rosa gave evidence that he did not receive this letter on the 16th July 2010 or at any time during his employment, and only saw it after he had complained about his dismissal to the Employment Tribunal.

3. 
The Tribunal heard that Mr Rosa was reprimanded for poor time-keeping on several occasions during August 2010 and following his failure to come into work on the 28th August 2010, he was dismissed without notice by a letter sent by the Respondent by Recorded Delivery on the 29th August 2010.

4. 
The Tribunal learned that the Respondent’s contract of employment with Mr Rosa contained the following clause:


“During the first month of employment whilst under probation either party can terminate the contract without notice or payment.  The employer will only pay the employee for any shifts worked to date of termination.”
5. 
As noted in paragraph 1 above, Mr Goncalves said that the period of Mr Rosa’s period of probation had been extended to 3 months commencing from the date he started work.  Thus the probation period covered 21st June 2010 to the 20th September 2010.  Mr Goncalves told the Tribunal that as Mr Rosa had been dismissed on the 29th August 2010, which was during his probation period, in accordance with the terms of Mr Rosa’s contract of employment the Respondent did not have to make any notice payment to Mr Rosa.

6. 
Mr Rosa gave evidence to the Tribunal that during his employment he did not receive the letter of 16th July 2010 apparently extending his probation period and if he had received it he would have signed a copy of the letter in accordance with the provisions of his contract of employment. The Tribunal has noted that the contract contains this clause:


“A note will be made of all formal disciplinary meetings or oral warnings given to you.  You will be asked to sign a copy to confirm that the note is a true record of the meeting and that you have received the warning.  The copy will be kept in your personal file.”

7.
Mr Rosa was also clear in his evidence that he had not been told by Mr Goncalves during his employment that his period of probation had been extended to 3 months.

8.
Mr Goncalves did not produce to the Tribunal a copy of the letter of 16th July 2010 duly signed by Mr Rosa but was certain in his evidence that the letter had been given to Mr Rosa.

9.
Mr Rosa complained to the Employment Tribunal on the 5th October 2010 that 
he had not received a notice payment following his dismissal by the Respondent.  At the tribunal hearing the Tribunal asked Mr Rosa whether he 
wished to pursue a claim regarding a failure to pay him a minimum wage by the Respondent, which Mr Rosa declined.


The Law

10.

Mr Rosa was employed by the Respondent for 9 weeks. Article 56(1) of the Employment (Jersey) Law 2003 (“the Law”) states that the notice required to be given by an employer to terminate the employment of an employee who 
has worked for 26 weeks or less is one week’s notice.

11.
Article 56(3) of the Law provides that the provisions stated in paragraph 10 above shall apply but the parties to an employment contract shall not be 
prevented from waiving his or her right to notice on any occasion or from accepting a payment in lieu of notice.

12.
The paragraph in Mr Rosa’s contract of employment whereby Mr Rosa purportedly agreed with the Respondent not to have to give or receive notice of termination of his employment during the probationary period is an attempt to waive the provisions of Article 56(1) described above by relying 
upon the provisions of Article 56(3), also above.  A “waiver” is, broadly speaking, where the parties agree to abandon a right which has arisen by virtue of the contract; here the right to receive notice.  Such waivers include not just the notice but also the right to receive wages in lieu of that notice.  The English case of McAlware v Boughton Estates Limited (1973) 2 AER 299 established that clear evidence of a waiver is necessary, which must be the result of a genuine agreement, not merely the reluctant acceptance of a peremptory demand.  It must also be noted that any purported waiver by the employee must be clear and certain and that any ambiguity is likely to be construed against the employer who is seeking to rely upon it – T and K Home Improvements Ltd v V Skilton 2000 IRLRCA.
13.
On questioning from the Tribunal, Mr Goncalves was quite clear that he did not terminate Mr Rosa’s employment without notice because he considered Mr Rosa to have committed an act of gross misconduct. Mr Goncalves merely decided to terminate Mr Rosa’s employment without notice in accordance with the contract of employment because he was not a suitable employee.


The Tribunal’s decision

14.
The Tribunal is satisfied that Mr Rosa can read English and that he was given a copy of his contract of employment which he did in fact read and understand.
15.
The Tribunal is also satisfied from the evidence heard from both parties that Mr Rosa was reprimanded by Mr Goncalves on a number of occasions 
regarding his time-keeping and the suspicion that he had been drinking before starting work.

16.
The evidence heard from Mr Goncalves regarding the delivery of letters to Mr Rosa by recorded delivery was muddled and unclear; in due course it appeared to the Tribunal that in fact only the letter of dismissal (dated 29th August 2010) was delivered to Mr Rosa by recorded delivery (although no proof was shown to the Tribunal to support this evidence), and that Mr Goncalves had in fact given the letter of 16th July 2010 to Mr Rosa, which Mr Rosa consistently denied receiving.  No proof was provided to the Tribunal that this letter had been given to Mr Rosa and no signed copy was produced in accordance with the terms of Mr Rosa’s contract of employment.

17.
The Tribunal is very concerned about the provision in Mr Rosa’s contract of employment that purports to provide that no notice is due by either party during a probationary period.  Article 56(1) of the Law is quite clear in its intent:  it sets out the minimum period of notice required to be given by an employer to an employee. Mr Goncalves appears to have misunderstood 
Article 56(3) of the Law. This Article does not mean that less than the minimum notice can be given – indeed it clearly makes reference to shorter periods of notice than the statutory minimum period being subject to the 
periods set out in Article 56(1) – which means that the statutory minimum will prevail if a shorter period is described in a contract.  Article 56(3) goes on to say that neither party is bound to give or serve such period of notice if it suits them or that they can accept a payment equivalent to the amount of time that would have been worked in the notice period.  However, such waiver of a notice period is subject to the general rules of the right of waiver described in paragraph 12 above.  That is to say, the waiver must be a genuine, consensual agreement not to be bound by a term in the contract, here to serve notice.  The Tribunal is concerned that the waiver of the statutory entitlement to notice has been treated by these parties as a term of contract from the very outset as opposed to a general contractual right to be exercised if and when required.  Furthermore the Tribunal is very concerned that this waiver was not given on an equal footing.  The Tribunal is realistic about the chances of Mr Rosa changing this term of his contract of employment when it was presented to him for signature:  if Mr Rosa had not accepted all the terms of the Respondent’s contract of employment he would not have been given a job at the Restaurant.

18.
Mr Goncalves presented himself as a respectable, organised businessman who is well aware of his responsibilities under the Law. The contract of employment he prepared for Mr Rosa is broad in scope, modern, well written and apart from the Tribunal’s reservations expressed in paragraph 17 above, made in accordance with the Law.  However, for some reason, Mr Goncalves did not abide by the terms of his own contract of employment and require Mr Rosa to sign a copy of the warning letter of 16th July 2010 as proof that he had received it.  This is a surprising omission in procedure by Mr Goncalves and for this reason the Tribunal has decided that on the balance of probabilities that Mr Rosa did not receive the letter of 16th July 2010 informing him that his probationary period was extended by a further 2 months whilst he was employed.  This means that, leaving aside the legality of the purported waiver of a notice period in the contract of employment, that Mr Rosa had completed his probationary period by the time he was given notice of termination of his employment on the 29th August 2010.

19.
Therefore, in accordance with Article 56(1) of the Law, Mr Rosa was entitled to receive one week’s notice.  Mr Rosa earned £350.00 per week when he worked for the Respondent and the Respondent is HEREBY ORDERED to pay the sum of £350.00 to Mr Rosa by way of one week’s notice of termination of employment.

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2304-052/10


Applicant: 

Mr Kordian Dubeltowicz


Respondent:

Mr Paul How, t/a Blueprint Signs


Hearing on 

31st January 2011
            
Before:  


Mr David Le Quesne, Chairman; 





Messrs Stewart Mourant & Alan Hall, Panel Members
1.
Mr Dubeltowicz was employed by the respondent from July 2009 until March 2010. The respondent trades as a sign writer under the name ‘Blueprint Signs’.

2.
At the start of the hearing both parties confirmed to us that the core issue for us was whether the applicant resigned or was dismissed; the applicant said that he was dismissed, unfairly, and the respondent said that he resigned. If the applicant is correct, he would be entitled to payment in lieu of the statutory notice and statutory compensation for unfair dismissal.

3.
It was common ground that on Wednesday, 10th March 2010, when they were working together at the harbour, there was an argument involving very strong language by both parties, between Mr How and Mr Dubeltowicz, which nearly came to blows. Mr How told us that he ordered the applicant to remove his jacket, on which was the name ‘Blueprint Signs’ and to return to the office. Mr How was angry that Mr Dubeltowicz had spoken to him, his employer, in the way he did, and we quite understand this. Mr How said that he did not intend to dismiss the respondent; rather, he intended that Mr Madden (the office manager who deals with sales and business advice), would deal with the matter calmly back at the office.

Mr How said that he had been told by others that Mr Dubeltowicz had been offered another job, but that he did not think that, when Mr Dubeltowicz left the harbour that day after the argument, his employment had been terminated by either party. He said that he expected Mr Madden to sort out the matter with Mr Dubeltowicz, and that probably would lead to some form of disciplinary action.

4.
Mr Madden, who told us that he got on well with Mr Dubeltowicz, did keep calm. He told us that Mr Dubeltowicz said that he was not going to be treated in the way Mr How had treated him and that he was going to accept the job which had been offered to him by another sign writing firm. Mr How told him to cool down and to return on the Friday to collect his wages.

5.
Both Mr How and Mr Madden stated that they believed that Mr Dubeltowicz was not dismissed, but left of his own volition. They made the point that, had Mr Dubeltowicz not left, he probably would have been faced with disciplinary action.

6.
Mr Dubeltowicz agreed that Mr How did tell  him to take off his jacket and go to the office; he did this, but before going to the office he went to JACS, because he was very unhappy that he had just been dismissed and he wanted to know his

rights. From JACS he went to the office, where he was told, as Mr Madden says, to return to collect his wages on the Friday.

On the Friday, Mr Dubeltowicz did return to the office, where he was paid his wages. He had an amicable discussion with Mr Madden, but then he had another argument with Mr How, before leaving under threat of the police being called.

7.
We have to decide whether the circumstances taken together amounted to the dismissal of Mr Dubeltowicz, or whether he did indeed cease his employment in order to take another job.

We have no doubt that there was an argument between Mr How and Mr Dubeltowicz over the way Mr Dubeltowicz was performing his job, and we believe that he was not working as hard as he should have been, so Mr How was entitled to criticise him. Probably Mr How’s language was stronger than was appropriate, and probably Mr Dubeltowicz’s response to his employer, in a public place, was unacceptable to the extent that disciplinary proceedings would have been appropriate. These matters, however, do not provide much assistance to us in our decision.

8. On the one hand, we have Mr Dubeltowicz saying that he understood from what was said and done that he had been peremptorily dismissed, and denying that he had found another job and left of his own volition. On the other, we heard from Mr How and Mr Madden that there was not an intention to dismiss, words of dismissal were not used, and what in fact happened was that Mr Dubeltowicz thought that he had found another job, was disgruntled at his treatment and decided to leave his employment and make a claim in order to make some money from the respondent. There is little, if any, corroborating evidence to assist us, so we have to look at all the circumstances, bearing in mind that it is Mr Dubeltowicz who claims that he was unfairly dismissed, and the burden of proof is upon him, not upon Mr How.
9.
For the reasons which follow, our decision is that Mr Dubeltowicz was dismissed by the respondent, and the dismissal was unfair.

(a) Mr Dubeltowicz told us, and we had no reason to disbelieve him, that immediately he left the harbour after the argument, he went to JACS, before he went to the office of the respondent. This is, in our opinion, consistent with him thinking that he had just been dismissed. If he believed that he still was employed, or that he had voluntarily left his job, there would have been no reason for him to go immediately to JACS.

(b) Mr Dubeltowicz told us, and again we have no reason to disbelieve him, that he did not in fact have another job arranged, and was unemployed for some time. It is possible that he did resign thinking, wrongly, that the other job was agreed, or that he was so angry that he did not think, but simply said the he was going to leave. However, we think that these explanations are less likely than the obvious one, which is that Mr Dubeltowicz did not leave his job voluntarily.

(c) We accept the submission by the respondent that words used in the heat of the moment, which on their face appear to be a dismissal or resignation, may not carry that meaning when considered in the light of all the circumstances. Thus, the words used by Mr How to Mr Dubeltowicz when telling him to leave the site at the harbour where the altercation took place do not necessarily amount to words of dismissal. At that point Mr Dubeltowicz may have been wrong to think that he had been dismissed. But, we think that the words were converted to words of dismissal, in Mr Dubeltowicz’s mind and in the mind of a reasonable person in his position, when he was told by Mr Madden to return to collect his wages on the Friday, rather than return to work the next day, the Thursday, having had time overnight to cool off.

(d) Most important, we note in the respondent’s JET 2 form two questions and   answers as follows:

2.3
If the claim, or part of it, is about a dismissal do you agree that the claimant was dismissed?  The respondent’s answer is ‘Yes’.

2.6 
If ‘Yes’, please explain below what stage you have reached in the disciplinary or grievance procedures (whichever is applicable). The respondent’s answer is ‘Dismissed for gross misconduct’.

So, on 30th November 2010, when the form was signed and dated, the respondent believed that it had dismissed Mr Dubeltowicz for gross misconduct. But, by 26th January 2011, when Mr How and Mr Madden signed their witness statements, Mr How’s case was that Mr Dubeltowicz had not been dismissed, but had resigned, and this is how the case was run by the respondent in the Tribunal, that Mr Dubeltowicz was not dismissed, but that he left of his own volition to go to another job. This complete reversal by the respondent significantly diminishes the credibility of the respondent’s case to the extent that, where the evidence of the parties conflicts, we feel that we have to prefer that of the applicant.

10.
Having decided that Mr Dubeltowicz was dismissed, it follows almost automatically that the dismissal was unfair, for there was no process whatsoever by the employer to consider, calmly, what had happened and what disciplinary steps, if any, should be taken. Instead, there was an immediate dismissal in the heat of the moment.

11.       We order Mr How to pay to Mr Dubeltowicz :

(a) Two weeks pay in lieu of notice calculated as 40 hours @ £7.28 per hour = £291.20 per week x 2 weeks = £582.40.
(b) Four weeks pay as compensation for unfair dismissal calculated as £291.20 per week x 4 weeks = £1,164.80.

The total to be paid by the respondent to the applicant is therefore £1,747.20.
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This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.


Case Number:  

2907-96/10


Applicant: 

Mr Ricardo Fernandes de Freitas Candelaria

Respondent:

Mr Kenneth Patrick, trading as Patrick’s Garden 




Services


Case Summary: 


Unfair dismissal (conduct); notice pay; holiday pay; 



unpaid wages; no contract of employment; no wage 



slips.

Hearing on: 

1st February 2011

Before:  


Mrs Nicola Santos-Costa, Deputy Chairman;






Mrs Susan Armes and Mr Samuel Le Breton, Panel 




Members.

Representation:


For Applicant: 

The Applicant represented himself


For Respondent:

The Respondent represented himself

Witnesses:


For Applicant: 

None

For Respondent: 

Mr Paul Cowieson of P.D.B. Carpenters & Builders 




Limited.

Translator:

Mr Candelaria was assisted by Mr Joao Baptista, a 




friend.

The Facts

1. Mr Candelaria was employed as a labourer by Mr Patrick from sometime in June 2009 to the 25th June 2010. Mr Patrick operates a small landscape gardening business. Mr Candelaria was dismissed by Mr Patrick with effect from the 25th June 2010 without receiving any notice. Mr Candelaria made the following complaints to the Employment Tribunal on 29th July 2010:

(a) that he had been unfairly dismissed;

(b) that he had not received any notice before his dismissal;

(c) that he had not received any holiday pay during his employment;

(d) that he was due four week’s wages (this complaint was withdrawn at the 
hearing);

(e) that he was due one week’s wages in respect of a week in hand that he had 
worked during the first month of his employment;

(f) that he had not received a contract of employment; and

(g) that he had not received a written statement of his wages during his 
employment.


The Tribunal has considered each of these points in turn:


Unfair Dismissal

2. Mr Candelaria gave evidence that when he received his wages on Friday 25th June 2010 he was told by Mr Patrick that he was ‘finished’ and not to come back into work the following week. Mr Candelaria said that no explanation was given to him for his dismissal, although he suspected that it was because he had questioned Mr Patrick about the social security payments made on his behalf. Mr Patrick’s evidence entirely contradicted this version of events. Mr Patrick gave evidence that he went with Mr Candelaria to the Social Security Department in order to verify Mr Candelaria’s social security status, which was explained in Portuguese to Mr Candelaria by a Social Security employee. Mr Patrick confirmed that Mr Candelaria’s social security payments were up to date but were not as great as Mr Candelaria expected. Mr Candelaria subsequently confirmed this evidence. Mr Patrick told the Tribunal that Mr Candelaria had been dismissed because of his repeated misconduct. Mr Patrick informed the Tribunal that it had come to his notice via his other employee, Mr Helder de Freitas, that Mr Candelaria was consuming alcohol at work and whilst he had never seen Mr Candelaria do this, he did smell of alcohol quite often. Mr Patrick told the Tribunal that he had warned Mr Candelaria not to drink at work on the 13th January 2010 and again on the 31st March 2010 and the 10th April 2010. Mr Patrick told the Tribunal that all of these incidents were noted in his work diary. Mr Patrick said that on the 26th March 2010 he had issued a written warning to Mr Candelaria in respect of drinking alcohol whilst at work, the receipt of which was acknowledged by Mr Candelaria’s signature in his diary. Unfortunately Mr Patrick did not have a copy of the written warning. However Mr Patrick was quite precise in his evidence regarding when and where the warning had been given to Mr Candelaria. The diary was shown to the Tribunal with what looked like Mr Candeleria’s signature next to Mr Patrick’s note. At first Mr Candelaria denied the signature in the diary was his but subsequently agreed that he perhaps ‘did not remember signing the diary’. In addition Mr Patrick gave evidence that Mr Candelaria’s previous employer had confirmed to him that Mr Candelaria had been dismissed from their employment because he had been drinking alcohol whilst at work. However no direct evidence was heard at this point by the Tribunal. Finally, Mr Patrick gave evidence that Mr Cowieson had contacted him on the 23rd June 2010 to say that he had seen Mr Candelaria drinking whilst he was working at his (Mr Cowieson’s) works premises in Trinity. This was supported by Mr Cowieson’s evidence to the Tribunal. Mr Patrick said that at this point he felt that he had given Mr Candelaria enough chances to change his behaviour and told him that day that he would not be employed after Friday 25th June 2010. Mr Patrick added that Mr Candelaria was also often late for work and took unauthorised time off work which caused him inconvenience as an employer. Further, he said that Mr Candelaria had lied to him in the past about the reason he needed to take time off and he had come to doubt Mr Candelaria’s word. In response Mr Candelaria denied that he ever drank alcohol at work and said that he only did so in the evenings, in his own time. On questioning from the Tribunal Mr Patrick said that he did not sack Mr Candelaria for gross misconduct when he received the report from Mr Cowieson regarding Mr Candelaria drinking alcohol, because he thought that to do so would be ‘negligent’ to Mr Candelaria and not permitted under the law.

3. The Employment (Jersey) Law 2003 (“the Law”) provides at Article 61, that an employee has the right not to be unfairly dismissed. Article 64 of the Law states that the employer must show the reason for the employee’s dismissal. It is clear that Mr Patrick dismissed Mr Candelaria because of his perceived misconduct, that is to say drinking alcohol whilst at work. Article 64 goes on to say that the Tribunal shall decide whether a dismissal is fair or not, having regard to the reason for the dismissal, by deciding whether the employer acted reasonably or not in treating it as a reason for dismissing the employee – having regard to the size and resources of the employer’s business. The Tribunal is also required to bear in mind equity (fairness) and the ‘substantial merits of the case’ in reaching its decision.

4. 
The English case of British Home Stores v Burchell [1980] 1CR 303 established that where an employer is dismissing an employee because of his misconduct, the employer must genuinely believe that the employee has been guilty of the misconduct in question, he must have reasonable grounds for that belief and he must have carried out such investigation into the matter as is reasonable in the circumstances. The employer does not have to believe beyond reasonable doubt that the misconduct has taken place, that is a too high standard: just a reasonable belief, reasonably held and reasonably tested.

5. 
The Tribunal heard evidence in this case from Mr Patrick that he had reasonable grounds to believe that Mr Candelaria was drinking at work from the advice he had received from a long standing employee and Mr Cowieson. The Tribunal believed Mr Cowieson’s evidence that he had witnessed Mr Candelaria drinking whilst at work and that he had passed this on to Mr Patrick who acted upon it by dismissing Mr Candelaria. The Tribunal decided unanimously that Mr Patrick did not act unreasonably in the circumstances in dismissing Mr Candelaria with effect from the 25th June 2010. Mr Candelaria’s complaint of unfair dismissal is hereby dismissed.

Notice Pay

6. 
Article 56 of the Law stated at the time of Mr Candelaria’s dismissal, that where an employee has been continuously employed for a period of more than twenty six weeks but less than two years, such employee shall not be given less than two weeks notice of the employer’s intention to terminate his employment.

7. 
The Tribunal heard evidence, which was not disputed, that following Mr Cowieson’s telephone call to him on Wednesday 23rd June 2010 regarding Mr Candelaria’s drinking of alcohol at work, Mr Patrick gave him notice on that day that his employment would finish on Friday 25th June 2010. It was agreed by both parties that on 25th June 2010, Mr Patrick paid Mr Candelaria for the work he had done that week and no other payments were made. As stated in paragraph 2 above Mr Patrick told the Tribunal that he did not dismiss Mr Candelaria on the 23rd June 2010 because he thought it was ‘negligent’ to do so and instead let him work until the end of the week.

8. 
In the event of ‘gross misconduct’- in other words, misconduct which is so poor that it fundamentally breaches the terms of the contract of employment – a contract can be terminated without notice being given (Article 56(6) of the Law). A contract of employment would usually include the example of an employee drinking alcohol whilst at work as an act of gross misconduct. In this case there was no written contract of employment in force between the parties. However it is still possible for a fundamental breach of the verbal contract of employment to take place.

9. 
After some discussion the Tribunal decided that Mr Candelaria’s actions of drinking alcohol at work amounted to gross misconduct which was not tolerated by Mr Patrick at any point. On the final occasion of the 23rd June 2010, Mr Patrick dismissed Mr Candelaria immediately but was under the mistaken impression that he had to let Mr Candelaria work to the end of the week or he would be liable to him in some way. It is the Tribunal’s view that Mr Patrick did not acquiesce (or overlook) Mr Candelaria’s final digression in any way and that he was resolute in his decision that following the report received from Mr Cowieson on the 23rd June 2010, that Mr Candelaria could no longer work for him. The Tribunal has decided that in this unique case, no notice is due to Mr Candelaria in respect of the termination of his employment, and Mr Candelaria’s complaint in this regard is dismissed.

Holiday Pay

10. 
The Tribunal heard evidence from Mr Patrick that he did not pay holiday pay as a separate entitlement but instead rolled it up so an employee received extra pay in his wages each week over the year. Mr Candelaria gave evidence that he did not know about this arrangement regarding his holiday pay. Mr Patrick admitted to the Tribunal that he did not issue a contract of employment to Mr Candelaria (see paragraph 16 below). Mr Patrick also confirmed that he did not give his employees a days pay on bank holidays, unless they had worked on that day which he said was unusual.

11. 
Article 11 of the Law provides that each employee shall be entitled to at least two weeks leave in each year and also to receive a paid days leave on each bank holiday in the year.

12. 
The Tribunal has decided that as Mr Patrick was unable to show a contract, pay slip, diary entry or other documentary evidence showing that Mr Candelaria had received any holiday pay during his employment and that Mr Patrick by his own admission had not paid Mr Candelaria in respect of any of the bank holidays that occurred during his employment, that an award must be made to Mr Candelaria in respect of his claim for holiday pay.

13. 
In accordance with article 13 of the Law the Tribunal hereby awards the following sums to Mr Candelaria:

(a) Holiday Pay

· Mr Candelaria worked for five days a week. Accordingly over the period of one year he accumulated the right to 10 days paid holiday leave.

· Mr Candelaria earned £320 per week.

· £320 x 2 weeks =  £640.00
(b) Bank Holiday Pay:

· There were eight bank holidays during the period of Mr Candelaria’s employment (Liberation day fell on a Sunday and has not been included).

· Mr Candelaria earned £320.00 per week for five days work.

· £320 ÷ 5 days = £64.00 a day

· £64 x 8 bank holidays = £512.00

Total sum awarded:  £1,152.00


The ‘Week in Hand’

14. Mr Candelaria complained to the Tribunal that he had worked a ‘week in hand’ at the beginning of his employment and these monies had not been returned to him when his employment was terminated. Mr Patrick gave evidence that Mr Candelaria had expressly asked not to work a week in hand when he started work because he needed to earn wages immediately and Mr Patrick agreed to do this. Mr Patrick pointed out that his other employee Mr de Freitas had worked a ‘week in hand’ on commencing employment and Mr Patrick had noted this agreement. On questioning by the Tribunal Mr Candelaria said that he had worked the ‘week in hand’ not on starting work for Mr Patrick but after two or three weeks work. Mr Patrick expressed his astonishment at this evidence.

15. 
The Tribunal has decided that Mr Candelaria had not shown enough evidence that he worked a ‘week in hand’ and that he is owed these monies. The Tribunal is aware that such ‘week in hand’ arrangements are generally entered into in respect of the first week’s wages and not a few weeks later. Accordingly this complaint is dismissed.

Contract of Employment

16. 
Article 3 of the Law requires an employer to provide his employees with a written statement of the terms of their employment within four weeks of the commencement of their employment.  Mr Candelaria complained that he had not received a contract of employment and Mr Patrick admitted to the Tribunal that he had not supplied one to him. The purpose of the contract of employment is to set out each party’s rights and obligations to each other. Many of the difficulties in this case would have been avoided if a simple written contract had been in existence. The Tribunal notes that Mr Patrick is in breach of the Law in this respect.


Wage Slips

17. 
Article 51 of the Law requires an employer to provide his employees with an itemised statement of their pay. Such statements much include detail (inter alia) of the gross amount of wages earned and the deductions taken from those wages by the employer. It is extremely arrogant and disrespectful of an employer not to give details of how an employee’s wages have been calculated. Mr Patrick admitted to the Tribunal that he had not supplied wage slips, believing that a signed acknowledgement in his diary of the cheques issued by him was sufficient. This was an incorrect assumption and the Tribunal notes that Mr Patrick is in breach of the Law in this respect.


Schedule of Awards


Article 13. Holiday Pay

· Outstanding holiday pay (10 days)

£640.00

· Outstanding bank holiday pay (8 days)

£512.00


Total amount payable to Mr Candelaria

£1,152.00
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The Facts
1. 
Miss Andrews was employed as a stylist by Towers Barbers on the 6th July 2009. The Tribunal heard evidence that Mr Smith operated the business of Tower Barbers as a sole trader and employed Miss Andrews for assistance. From the evidence heard Miss Andrews and Mr Smith got along well at work and it appeared that Mr Smith supported Miss Andrews’ family circumstances, giving her time off when she needed it without any difficulty. Miss Andrews gave evidence that on the 18th March 2010 she told Mr Smith that she had decided to move on from hair dressing and she had secured a new job starting on the 18th April 2010. Miss Andrews said that she was aware that her contract of employment required her to give two weeks’ notice in writing but she and Mr Smith were friendly and it seemed fair to her that she should give him four weeks’ notice. Miss Andrews said that Mr Smith accepted her notice with equanimity and wished her well. Miss Andrews was clear in her evidence that she had informed Mr Smith of the date that she was leaving the business and that Mr Smith did not ask her to confirm her resignation in writing. Both parties confirmed to the Tribunal that as Tower Barbers is a small business, it was normal for Mr Smith and Miss Andrews to communicate verbally about time off etc; nothing was put in writing. Miss Andrews told the Tribunal that shortly after this conversation; Mr Smith put an advertisement in the Jersey Evening Post for a new stylist. This was confirmed by Mr Smith. Miss Andrews told the Tribunal that she had asked Mr Smith earlier in the year if she could take the Tuesday after Easter Monday (6th April 2010) as a day’s holiday so that she could have a long weekend and Mr Smith had agreed to this. Mr Smith told the Tribunal that he had no recollection of this conversation and the first he heard of Miss Andrews’ absence was when she told a customer of her plans for the weekend. Miss Andrews was positive that she had cleared this days leave with Mr Smith in advance and that he must have forgotten – she said that Mr Smith was ‘generous’ in allowing her time off and he would not have denied her when she asked for permission. Mr Smith said that he asked her to work on Tuesday 6th April 2010 when he heard that she planned to take that day off but Miss Andrews refused because she had booked her travel tickets. Miss Andrews said that she worked on Easter Saturday as normal (3rd April 2010). However, during the evening of the 3rd April 2010 Miss Andrews said that she received a text message from Mr Smith’s friend, Lesley Higgins, telling her that ‘[Mr Smith] had had a think and didn’t need her to come into work on Thursday and that she should collect her stuff and not return to work’. Miss Andrews said that she was astonished to receive this message as she thought all was well between her and Mr Smith. Miss Higgins gave evidence that she sent the text message without Mr Smith’s knowledge because she was ‘fed up’ with Mr Smith being stressed about Miss Andrews taking the Tuesday after Easter off work. Miss Higgins said that the intention of the text was to finish Miss Andrews’ employment.  Both Miss Higgins and Mr Smith confirmed that Mr Smith was ‘content’ with the text message when he was told that it was sent. Mr Smith said that he did not have another employee to take Miss Andrews’ place at that time although a replacement did start during the week of the 19th April 2010. Mr Smith gave evidence that he was waiting for Miss Andrews to give her resignation in writing and was not certain of the date when she was leaving. He pointed out that in a small business it was difficult to find good staff and he needed certainty in order to plan ahead. Mr Smith gave evidence that he asked for Miss Andrews’ resignation in writing but he could not recall how she had responded to this request. Miss Andrews gave evidence that if she had been asked to do this; she most certainly would have complied.

2. 
On the 13th May 2010, Miss Andrews complained to the Tribunal that she was owed two weeks wages in respect of the notice she had given but was unable to work or alternatively two weeks wages in respect of the notice given to her by Miss Higgins’ text message.

3. 
Mr Smith entered a counter claim that in fact Miss Andrews owed him two weeks’ wages because she had failed to give him two weeks’ notice in writing as requested by her contract of employment.

The Tribunal Decision

4. 
Article 62 (1) (a) of the Employment (Jersey) Law 2003 (“the Law”) provides that an employee is dismissed by his or her employer if the contract under which the employee is employed is terminated by the employer, whether with or without notice.

5. 
An employee can also leave employment by resignation.

6. 
The contract of employment between Miss Andrews and Mr Smith provided at clause 8 that it could be terminated by two weeks’ written notice from either party. This provision clearly reflects the provisions of Article 56 of the Law, as in force at that time, in respect of Miss Andrews’ length of employment.

7. 
The Tribunal is of the opinion, having heard the evidence of both parties, that Miss Andrews did give verbal notice to Mr Smith on the 18th March 2010 of her intention to leave his business on the 18th April 2010. Mr Smith recalls the conversation but cannot be certain that Miss Andrews gave him a final date. The Tribunal found Miss Andrews’ evidence to be clear, concise and compelling whereas Mr Smith’s evidence at this point was vague and inconsistent. It is also unlikely that, as the two parties worked so closely, Mr Smith would not have asked Miss Andrews directly as to what date she was leaving, especially as he had already advertised for a new stylist to take her place. Accordingly the Tribunal has preferred the evidence of Miss Andrews on this point.

8. 
Mr Smith gave evidence to the effect that Miss Andrews’ resignation was not ‘valid’ because it was not in writing. This is irrelevant because Mr Smith quite clearly accepted Miss Andrews’ resignation and acted on it by advertising for another staff member: he was in no doubt that she was leaving his business. These actions indicate that he decided to ‘waive’ his right to written notice. Furthermore it was the pattern of this working relationship to communicate verbally and not in writing. The Tribunal do not accept the contention that Miss Andrews did not formally resign from her position on the 18th March 2010.

9. 
It is unclear whether Miss Andrews was given permission to take the 6th April 2010 as a day’s leave – the evidence supports that she did ask for permission but Mr Smith forgot about the arrangement. What is important however is Miss Higgins’ text message. This message changed the status quo completely. By sending this message, with Mr Smith’s subsequent acquiesance, Miss Higgins dismissed Miss Andrews from her position. All the evidence indicates that Miss Andrews intended to return to work on Thursday 8th April 2010 (the shop being closed as usual on Wednesday 7th April 2010) and work out the rest of the notice she had given. Instead she was summarily dismissed. There was no suggestion that Miss Andrews had committed an act of gross misconduct which means that Miss Andrews should have received two weeks’ notice under the provisions of both her contract of employment and the Law. Accordingly the Tribunal hereby awards the sum of two weeks wages to Miss Andrews. Miss Andrews informed the Tribunal that she had agreed to take the 6th April as unpaid leave so one days’ pay is deducted from the two weeks wages awarded as follows:

· Miss Andrews earned £300 a week or £60 a day.

· Miss Andrews would have worked for four days in the first week of her notice (the 6th April being an unpaid days’ leave).

· £60 a day x 4 days = £240

· The second week of notice was a full week’s pay = £300


Total sum hereby awarded pursuant to Article 56 of the Law = £540
Tribunal Notes

10. 
At the hearing Miss Andrews abandoned her right to make a claim pursuant of Article 11 of the Law for paid holiday leave which she had accrued during her employment with Mr Smith on the basis that Mr Smith had been a kind and generous employer.

11. 
At the hearing Miss Andrews confirmed that it had been her intention to make a complaint of unfair dismissal pursuant to Article 61 of the Law when she filed her JET 1 as she had indicated on the form notwithstanding the fact that the information on her JET 1 referred to her claim for notice pay. The Deputy Chairman ORDERED that the hearing of Miss Andrews’ complaint of unfair dismissal be adjourned until after the 1st March 2011 by which date Miss Andrews will have decided whether in fact she wishes to pursue such complaint against her former employer and both parties will have taken advice on their position. The Tribunal Registrar will contact Miss Andrews after the 1st March 2011 to confirm her decision on this matter.

In the Jersey Employment Tribunal

	BETWEEN
	Miss Maria Pao
	APPLICANT

	AND
	Eagle Laundry 2000 Limited

	RESPONDENT




HEARING




Hearing on 

10th February 2011


Before:  

Mr D Le Quesne, Chairman 



Mr A Hall and Mr. M Therin, panel members.


Representation:


For Applicant: 
Mrs Colette Hunt represented the applicant.


For Respondent:
Mr Daniel O’Kane, Director, represented the respondent.



Witnesses:

None
1. 
Miss Pao claims that she was unfairly dismissed from her employment in the respondent’s laundry business. Miss Pao had been employed for just over 5 years, and was dismissed in April 2010. During the course of her employment she worked for variable numbers of hours each day and week, depending mainly on the amount of work to be done. In the course of preliminary discussions in order to establish the issues for determination and the amount of the claim, it appeared to the Tribunal that the respondent’s position might be that it did not in fact wish to defend the claim. The Tribunal retired and allowed considerable time for the parties to negotiate.
Upon the conclusion of the negotiations, the Tribunal was informed that the parties had failed to reach agreement, but Mr O’Kane said that he would not present 
evidence or cross examine. It was explained to Mr O’Kane that the consequence probably would be that the Tribunal would have to accept the evidence of the 
applicant, with the further consequence that it would almost inevitably accept that 
the applicant was unfairly dismissed. We are satisfied that Mr O’Kane understood this, and was somewhat reassured to be told by him that he had spoken on the telephone to a lawyer.

2. 
We find that the applicant was unfairly dismissed. Not only is this finding almost inevitable in the absence of evidence to the contrary, but on the basis of the papers which were supplied to us for the hearing, we think it probable that we would, in any event, have come to this conclusion.

3. 
The applicant alleged that she was not provided with a contract of employment. We are satisfied that she was offered a written contract in September 2009; indeed, this was admitted by the applicant in her witness statement. As for the period before then, we do not have sufficient evidence to satisfy us that no contract of employment was provided.

4. 
For the purpose of calculating the amounts to be paid by the respondent to the applicant, we have had to make some assumptions in order to achieve a fair result. In particular, we have calculated the average weekly wage paid to the applicant on the basis of the figures we have for the year 2009. We do not think that it would have been fair to use the first few months of 2010, when there was little work available; nor do we agree with the applicant that we should use the year 2008, when there was much more work available. In 2009, we calculate that Miss Pao worked 1340 hours, producing 26 hours per week. We accept that the hourly rate of pay to be used is £7.50 per hour.

5. 
The orders which we make are as follows:

(a) The statutory compensation for unfair dismissal in this case is 26 weeks pay.  

The calculation is 26 weeks x 26 hours per week = 676 hours x £7.50 per hours 
= £5,070.00.


We therefore order the respondent to pay to the applicant as statutory compensation for unfair dismissal £5,070.00.

 (b) Miss Pao should have been paid for 6 days holiday, so the calculation is 26 hours per week ÷ 5 days = 5.2 hours per day x 6 days @ £7.50 per day = £234.00.


We therefore order the respondent to pay to the applicant for unpaid/untaken holidays £234.00.

 (c) Miss Pao should have been given 8 weeks notice, but was not, so she is entitled to 8 weeks pay in lieu of notice. The calculation is 8 weeks x 26 hours x £7.50 
per hour = £1,560.00.


We therefore order the respondent to pay to the applicant £1,560.00.

 (d) The total to be paid by the respondent to the applicant is £6,864.00.

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1802-020/10

Applicant: 

Mrs Sonia Duarte
Respondent:

Cleanlife Limited



Case Summary: 

Unfair dismissal (conduct), payment of notice, gross 




misconduct, week in hand and set off of wages.
Hearing on: 

1st March 2011
Before:  


Mrs Nicola Santos-Costa, Deputy Chairman;





Mrs Mary Curtis and Mr Samuel Le Breton, Panel 




Members
Representation:

For Applicant: 

Mrs Duarte represented herself

For Respondent:

Mrs Carole Valente, Director





Mr Elisio Valente, Director.
Witnesses:

None

Translator for Applicant:
Mrs Monica Vieira
The Facts

1. 
Mrs Duarte was employed by Cleanlife Limited (“Cleanlife”) as a cleaner on the 1st July 2008. The Tribunal heard evidence that Cleanlife provided its employees with two weeks’ holiday a year, which in Mrs Duarte’s case amounted to ten days’ holiday a year. The Tribunal were informed that Cleanlife operated an informal system amongst its staff so that staff took it in turns to take their main holidays over Christmas or Easter on successive years. Mrs Valente told the Tribunal that this system ensured fairness over the allocation of the most popular holiday period and also allowed her to organise the remaining staff for the work to be done over the holiday periods, in particular Christmas which is a very busy time for Cleanlife. The Tribunal heard evidence that Mrs Duarte took an authorised holiday over Christmas 2008 and was expected back to work at Cleanlife at the beginning of January 2009 but was a few days late because, Cleanlife thought, her car broke down, but in fact according to Mrs Duarte’s evidence, because she missed the ferry. In any event, Mrs Duarte was disciplined verbally and the unauthorised leave taken from her wages. Mrs Valente informed the Tribunal that at the beginning of 2009 all the Cleanlife staff were given a holiday form and told to use that form to book time off for their holidays. Mrs Valente produced a form signed by Mrs Duarte on the 20th January 2009 asking for seven days off in August, for which permission was granted, in writing, as proof that Mrs Duarte knew of the holiday form system. Mrs Duarte gave evidence that in fact she only took five days in August 2009 but no proof was shown to the Tribunal substantiating this claim. The Tribunal heard evidence that in November 2009 Mrs Duarte went into Mr Valente’s office which he shared with his senior manager, Jorge, to ask permission to take between 18th December 2009 and 5th January 2010 as holiday. Mrs Duarte said that she knew that it was policy for the staff to use all their holiday before the end of the year and she knew that she had one weeks’ (five days) holiday left to take. At this point the evidence of Mrs Duarte and Cleanlife differs. Mrs Duarte gave evidence that Mr Valente told her that it would be difficult for her to take those dates as holiday as other people were off already. Mrs Duarte said that Mr Valente confirmed that a mistake had been made on her holiday entitlement and that she had five days left to take. Mrs Duarte said that a few days later Mr Valente confirmed that she could take those days as holiday. Mrs Duarte said that she went into Mr Valente and Jorge’s office, and Jorge asked her to confirm her dates, which she did, and Jorge wrote them down saying that was “fine”. Mrs Duarte said that this happened in front of Mr Valente. Mrs Duarte said that on her last day of work, 18th December 2009, she asked Mr Valente for permission to finish at lunchtime which he gave her – in fact he collected her work colleague from the premises because Mrs Duarte had the work’s van. Mrs Duarte gave evidence that nothing more was said about her holidays. However, Mr Valente gave evidence that when Mrs Duarte came into the office to ask for permission to take holiday over the Christmas period, he told her immediately that she could not go as other staff were already booked off. Mr Valente said that Mrs Duarte was defiant and said that she had already booked her tickets, to which Mr Valente responded that  if she went ahead she “could face dismissal” on her return to work as this was “gross misconduct”. Mr Valente said that he was unaware of Mrs Duarte’s determination to carry this out until Jorge told him that Mrs Duarte was absent from work. Mr Valente was clear in his evidence that he did not give Mrs Duarte permission to finish early on the 18th December 2009 and that he had not collected her colleague although he conceded that Jorge may have done this.

2. 
The Tribunal heard evidence from Mrs Duarte, that was not denied by Mr Valente, that on her return to work on the 4th January 2010, she was told by Mr Harnani (the Supervisor) that Mr Valente and Jorge were on holiday until the end of the week and that he had been told to tell Mrs Duarte that she was “suspended” from work until further notice. Mrs Duarte said that she heard nothing further and was aware that her wages for December 2009 had not been paid into her bank account, so on Friday 8th January 2010, she went into Cleanlife to speak to Mr Valente. At that meeting, Mrs Duarte said that Mr Valente silently handed her an envelope containing a cheque for her wages in December, together with her social security card. Mrs Duarte said that she was given no reason for her dismissal and assumed that it was because she had taken her holidays over the Christmas period. However Mrs Duarte maintained that in her opinion she had been given permission to go on holiday at that time.

3. 
The Tribunal heard evidence from both parties that Mrs Duarte had worked ‘a week in hand’ during her employment in the sum of £280, which had not been returned to her when her employment terminated. The Tribunal were referred to Mrs Duarte’s contract of employment which authorised Cleanlife to use this sum to “set off against any applicable authorised deductions” before repayment was made on termination of employment. Cleanlife’s Staff Handbook contains the definition of “authorised deductions” which in this particular case included compensation for “the non-return of any company property” on termination of employment and the “replacement and repair costs to..... any company property that is not covered by the Company’s insurance”. Mrs Valente informed the Tribunal the Mrs Duarte had not returned her Cleanlife uniform following her dismissal, despite requests to do so, which was valued at £80, and she had also caused damage to the Cleanlife van that she drove which had been repaired after Mrs Duarte left the business, incurring a £200 excess insurance charge for which Mrs Duarte was responsible. Mrs Valente explained that under the “Authorised Deductions” part of the Company’s handbook and contract of employment, she was entitled to deduct these sums from Mrs Duarte’s ‘week in hand’ wages. Mrs Duarte gave evidence that following advice from the Citizen’s Advice Bureau she had returned her uniform to Jorge at the Cleanlife Offices and that she had never caused any damage to the company vehicle. Following the Tribunal’s request, Mrs Valente was unable to produce at the hearing an insurance claim substantiating Cleanlife’s claim against Mrs Duarte but insisted that she could do so in a reasonable time. Accordingly the Tribunal made the following Order THAT within the next 14 days Mrs Valente is to produce to the Tribunal written evidence of the insurance claim she said that Cleanlife made to its insurers in respect of damage caused to a Cleanlife vehicle by Mrs Duarte (only) during her employment, together with details of the excess sum payable by Cleanlife in respect of such claim and which Cleanlife is seeking to deduct from Mrs Duarte’s unpaid wages. The Tribunal pointed out that failure to comply with the Order stated above in full will lead the Tribunal to make a decision on this matter on the basis that it is an unsubstantiated claim by Cleanlife and on the evidence heard only.

4. 
The Tribunal noted that Mrs Duarte’s Contract of Employment (5 pages) and Employee Handbook (in excess of 30 pages) were in English and Mrs Duarte neither spoke nor read the English language. Mrs Duarte said that she knew she had a contract and had signed it because she needed a job but she had never seen the Handbook. Mr Valente said that the staff were given the opportunity to ‘consider’ the contract before signing it and the Handbook was available for anyone to see in the staff communal areas. Mr Valente confirmed that no copies of these documents existed in Portuguese or any other language apart from English but there were people in the office that could translate these documents if required to do so. It was apparent to the Tribunal from the evidence that there was no private access to the Staff Handbook.

5. 
On the 18th February 2010 Mrs Duarte complained to the Employment Tribunal that she had been unfairly dismissed, was due a notice payment on termination of her employment and that her ‘week in hand’ wages remained unpaid.

The Law

6. 
Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states than an employee shall have the right not to be unfairly dismissed by their employer.

7. 
Article 62 of the Law states that and employee is dismissed (inter alia) if the employer terminates their contract of employment whether with notice or not. In order to show that the dismissal is unfair the employer must show the reason for the dismissal. In this case Cleanlife stated that the reason for Mrs Duarte’s dismissal was her conduct in taking unauthorised leave despite having been told not to do so. The Tribunal is under an obligation in article 64 (4) of the Law to decide whether the dismissal is fair or not by, having regard for the reason for the dismissal, deciding whether in all circumstances of the case (including the size and administrative resources of the employer’s business) the employer acted reasonably or not in treating that reason, as a sufficient reason for dismissal. In addition the Tribunal must reach their decision fairly and bear in mind the substantial merits of the case.

8. 
By article 56 of the Law an employee is entitled to receive notice pay upon termination of his employment unless such dismissal is by reason of summary (instant) dismissal. The amount of notice pay receivable is set out by the Law or the contract of employment whichever is the greater amount; here the contract which provided for four weeks’ notice. However in the case of instant dismissal, no notice payment is required as the contract has come to an immediate end by the conduct of the employee justifying instant (or summary) dismissal. This is known as gross misconduct.

9. 
Article 86 of the Law allows an employee to claim for unpaid amounts under a contract of employment; here the week in hand’s wages. The contractual right of set-off claimed by Cleanlife is recognised in law provided the amounts claimed are identifiable and reasonable in extent.

10. 
The Tribunal has looked at the issues of unfair dismissal and notice pay together, and unpaid wages separately.

The Tribunal’s Decision.

Unfair Dismissal and Notice Pay.

11. 
Cleanlife was clear in its evidence that Mrs Duarte was dismissed because of her misconduct in that she took leave from work despite being told not to do so. Furthermore, Cleanlife considered this action to be an act of gross misconduct justifying its decision to dismiss Mrs Duarte without notice.

12. 
In response Mrs Duarte maintained that she was given permission by Mr Valente and Jorge and that they knew of her plans to go on holiday over Christmas 2009. Mrs Duarte believes that her dismissal was unfair and that she should have received the four weeks notice due to her under her contract of employment.

13. 
In employment law cases the Tribunal is required to consider conflicting evidence on ‘the balance of probabilities’ as to which evidence is to be accepted. In this case the key evidence of whether permission was given to Mrs Duarte or not is entirely conflicting. However the Tribunal have found some common threads in both sides’ evidence to enable it to reach a decision based on ‘the balance of probabilities’ of the situation.

14. 
It is clear from the evidence that Mrs Duarte had a meeting with Mr Valente and Jorge to ask permission to take a holiday in December 2009. It is also clear from the evidence that Mrs Duarte knew that the usual way to request a holiday was to use a holiday form as she had used one before. Mrs Duarte wanted to take the days between 18th December 2009 and 4th January 2010 (inclusive) as holiday. This period comprised seven working days. Mrs Valente’s evidence was that Mrs Duarte had only three days holiday left to take in 2009, but Mrs Duarte thought that she had five days left to take in 2009. In either case Mrs Duarte did not have the seven days required for the holiday she planned and took. Further, when Mrs Duarte was subsequently suspended from work she gave evidence that she assumed that it was because of the holidays she had taken over Christmas. Indeed when she was subsequently sacked and given (she says) no reason, she continued to believe that the reason she had lost her job was because of her Christmas holiday. In the opinion of the Tribunal all of these facts point to a conclusion that Mrs Duarte’s holiday was not authorised by Cleanlife and she was aware of that situation.

15. 
Cleanlife maintained that Mrs Duarte’s decision to take unauthorised leave was an act of gross misconduct entitling it to dismiss her without notice. The Tribunal has considered carefully whether this was an act of gross misconduct by Mrs Duarte: after all misconduct can still justify dismissal even though it is not so serious as to amount to gross misconduct provided that the employer reasonably believes that the employee committed such misconduct and has failed to correct matters.

16. 
The Tribunal is aware that Cleanlife is a fairly small employer of, on average, twenty five employees most of whom do not speak English as a first language. It has also considered the evidence heard that Cleanlife is reliant on its employees to provide its services and it often feels ‘held to ransom’ by employees demanding their own way on a matter. The Tribunal has also considered that Mrs Duarte had returned late to work from leave granted in respect of the previous Christmas which had resulted in a verbal disciplinary meeting and a loss of wages. This indicates that Cleanlife had not acquiesced in Mrs Duarte’s behaviour. The Tribunal is sympathetic to the employer’s concerns that it must have certainty and commitment from its employees at busy times and that Mrs Duarte did not provide this support. As stated above the Tribunal is of the opinion, based on the balance of probabilities, that Mrs Duarte did not have permission to take a holiday over Christmas 2009 and she did not have the necessary days’ leave either. For all of these reasons the Tribunal considers that Cleanlife could not condone Mrs Duarte’s unauthorised absence from work and did not act unreasonably in treating such unauthorised absence as an act of gross misconduct and by dismissing Mrs Duarte from its employment without notice. Accordingly Mrs Duarte’s complaints of unfair dismissal and of notice pay being due, both fail.
Unpaid Wages: the week in hand.

17. 
The claim of set off in respect of the insurance policy excess: the Tribunal’s decision on this matter is adjourned pending compliance with the Order given by the Tribunal at the hearing referred to in paragraph 3 above.
18. 
The claim of set off in respect of the non-return of uniform: again the evidence of the parties was entirely conflicting in respect of this matter and the Tribunal has based its decision on the balance of probabilities of the evidence heard. Mr Valente’s evidence on this matter was quite simply that he had no recollection of Mrs Duarte returning her uniform to the company’s premises. Mrs Duarte, by comparison, was quite detailed in her evidence: following advice from the CAB, she went with a friend and gave her uniform to Jorge. No evidence was heard from Jorge to dispute these facts. Mrs Duarte was also quite clear that she had not received a full complement of Cleanlife uniform during her employment and had returned what she had received. Cleanlife did not produce any evidence to show the uniform issued to Mrs Duarte. Mr Valente admitted that the returned uniforms were of little or no value to Cleanlife because of staining and the personal use of the garments. The Tribunal found Mr Valente’s evidence on the return of Mrs Duarte’s uniform vague, and preferred the evidence of Mrs Duarte. Accordingly the Tribunal HEREBY ORDERS that the sum of £80 be paid by Cleanlife to Mrs Duarte from the wages that she earned during her employment and which remain outstanding to her, such sum to be paid in full to Mrs Duarte within 7 days of the date of this Award.

Tribunal Note:

The Tribunal wishes to point out that whilst it has reached its decision regarding the return of Mrs Duarte’s uniform to Cleanlife based on the evidence heard, and not on the contents of Mrs Duarte’s contract of employment and the staff handbook, it is not sufficient for employers to seek to rely solely upon the contents of a contract and/ or staff handbook which is written in a language which is not understood by its employees and which is not explained to its employees in their first language before the contract of employment is entered into when enforcing the terms of such contract or handbook, especially where an employer seeks to enforce a potentially onerous and unusual term such as the authorised deductions referred to herein. 
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.


Case Number:  

1608-108/10


Applicant: 

Miss Ana Fernandes

Respondent:

Mange Tout Limited


Case Summary: 


Complaints of: unfair dismissal, notice pay, holiday 



pay, unpaid wages and failure to supply a contract of 


employment (all dismissed).


Counter claims of:  
Holiday pay overpaid, notice not given (upheld)

Hearing on 

7th March 2011

Before:  


Mrs Nicola Santos-Costa, Deputy Chairman; Mr Alan 



Hall and Mrs Mary Curtis, Panel Members.

Representation:


For Applicant: 

The Applicant did not attend.


For Respondent:

Mr Andrew Hosegood, Director

Witnesses:

None


Introduction

1. 
The Applicant had made various complaints (described below) to the Tribunal in a form JET 1 dated 16th August 2010. The Respondent replied by filing JET 2 on the 2nd September 2010 and making two counterclaims against the Applicant. The parties were informed of the date of this hearing by a letter dated 3rd February 2011. The Tribunal Registrar tried on numerous occasions in the week leading up to the hearing to contact the Applicant by telephone to remind her of the hearing date. None of those calls were answered or any messages returned. On the date of the hearing the Applicant did not arrive at the Tribunal office by the stated time and the hearing was delayed by 15 minutes in case the Applicant was late. The Applicant did not attend the hearing. It was decided that on the basis that as the Tribunal Registrar had taken sufficient steps to contact the Applicant to inform her and remind her of the hearing, that the hearing would take place in her absence. The Tribunal relied upon the information contained in the Applicant’s JET 1 as being the basis of her complaints under the Employment (Jersey) Law 2003 (“the Law”). The Tribunal dealt with each complaint in turn as follows:


Unfair Dismissal

2. 
The Applicant complained that she had been made redundant by the Respondent without warning or consultation and with immediate effect. Mr Hosegood on behalf of the Respondent replied that he had had no such conversation with the Applicant. Further, the Applicant had finished work on Friday 23rd July 2010 and without warning did not come back to work at all. Mr Hosegood said that shortly afterwards he heard that the Applicant had returned to Madeira and he produced a letter from an employee (and co-worker of the Applicant) supporting this evidence, as the statement had been made direct to that employee.

3. 
The Tribunal decided to accept the evidence of the Respondent on this point and hereby dismisses the Applicant’s complaint of unfair dismissal.


Notice Pay

4. 
The Applicant complained in her JET 1 that she should have received four weeks notice of the termination of her employment pursuant to her contract of employment.

5. 
On the basis of the evidence heard and described in paragraph 2 above and the decision of the Tribunal set out in paragraph 3 above, the Tribunal finds that the Applicant resigned from her position and hereby dismisses the Applicant’s complaint regarding notice pay.


Holiday Pay

6. 
The Applicant complained to the Tribunal that she was due four days holiday pay when she finished her employment. Mr Hosegood produced a copy of the Respondent’s holiday chart in respect of the Applicant from which it is clear to see that the Applicant had taken thirteen days holiday to the date that she left the Respondent’s employment. Mr Hosegood pointed out that in fact the Applicant was only entitled to take 12 days holiday to the date she finished work and that he was making a claim for reimbursement of one day’s pay by the Applicant.

7. 
The Tribunal agrees that the sum of one day’s pay is due from the Applicant to the Respondent pursuant to article 14 (4) of the Law:

· The Applicant earned £320 per week or £64 a day.


The Tribunal hereby awards the sum of £64 to the Respondent pursuant to Article 14 (4) of the Law.


Unpaid Wages

8. 
The Applicant complained to the Tribunal that she had not been paid her final week’s wages. Mr Hosegood produced on behalf of the Respondent a copy of the Respondent’s wages records in respect of the Applicant, from which it is noted that the Applicant was paid in full for the week ending 23rd July 2010. The Tribunal hereby dismisses the Applicant’s complaint regarding unpaid wages.


No Contract of Employment
9. 
The Applicant complained that she had not been provided with a contract of employment as required by the Law. Mr Hosegood produced a copy of a contract of employment signed by the Applicant. The Tribunal decided that on the balance of probabilities the Applicant had received a copy of her contract of employment and hereby dismisses this complaint.


Counter Claim Regarding Notice
10. 
Mr Hosegood on behalf of the Respondent made a counter claim against the Applicant in respect of two weeks’ notice which she should have provided to him under Article 56(2) of the Law. On the basis of the evidence previously given by the Respondent as set out in paragraph 2 above and the finding of the Tribunal in respect of the Applicant’s complaint of unfair dismissal, The Tribunal agrees that the Applicant should have provided two weeks’ notice to the Respondent before resigning from her position.

11. 
The Tribunal hereby awards the sum of two weeks wages being £640 from the Applicant to the Respondent pursuant to article 55 (2) as follows:

· The Applicant earned £320 a week.

· £320 x 2 weeks = £640

Schedule of Awards Made to The Respondent
1. Holiday Pay due (Article 14(4))


One day’s wages



£64.00
2. Notice pay due (Article 56(2))


Two weeks’ wages 



£640.00







£704.00
Jersey Employment Tribunal



Case Number:  
0706 - 070/10


Applicant: 

Mr Fenby Miskin

Respondent:

Fizbag Limited


Case Summary: 


Unfair dismissal (redundancy)

Hearing on 

9th March 2011


Before:  


Mrs Nicola Santos-Costa, Deputy Chairman; Mr Alan 



Hall and Mr Stewart Mourant, Panel Members

Representation:


For Applicant: 

Mr Miskin represented himself


For Respondent:

Mrs Amanda Overland, Director

Witnesses:

None


WHEREAS
1. 
Mr Miskin was employed by the Respondent (“Fizbag”) on the 28th September 2009 as a Sales Manager. The Tribunal learned that Fizbag is a young business, established in 2007, which manufactures and distributes shopping bags. The Tribunal were informed that Fizbag enjoyed tremendous early success and following a particularly successful trade show in the UK, the Directors decided to employ a full time sales manager. At that time only Mrs Overland was involved in the business on a full time basis together with a part-time administrator/secretary. The Tribunal understood that Mr Overland assisted too, on a part-time basis. Evidence was heard that Mr Miskin was employed in order to expand Fizbag’s business into the European markets, of which Mr Miskin had experience. Mr Miskin said that he spent the first three months of his employment learning the ropes and becoming familiar with Fizbag’s operation and assisting in the setting up of the company’s website. In December 2009, Mr and Mrs Overland took four weeks’ holiday and left Mr Miskin to look after the business. The Tribunal were informed that in January and February 2010, Mr Miskin attended trade fairs in Milan, Madrid and Leipzig which were not successful – indeed the Leipzig show produced no orders at all. However, Mr Miskin was not deterred as he said he knew that it took time to establish a European presence. Mr Miskin said that Mrs Overland was encouraging throughout this period and said that they both felt that they had learned something from the process. Mrs Overland did not deny this evidence. The Tribunal was informed that in January 2010 the recession had started to bite in the UK and coupled with bad weather preventing agents visiting retail premises, the UK sales figures started to fall [although the business was by no means unsuccessful – Deputy Chairman]. The Tribunal was told that Mrs Overland seemed sanguine about this situation but Mr Miskin said that it was obvious that orders were dropping off. Mr Miskin gave evidence that whilst he had complete and open access to the business’ sales figures when at work, he did not check the sales for himself to verify the position during this time. Mr Miskin gave evidence that he was kept ‘busy’ at work during this period despite the fact that the sales orders were now processed by the part-time secretary/administrator. Mr Miskin described a small, friendly, easy going office and he said he was “comfortable” with Mr and Mrs Overland. It was clear that there were no structured meetings about the business or Mr Miskin’s work and he was not set targets to achieve in his work.
2. 
Mr Miskin said that at the beginning of April 2010 he booked time off for his summer holiday, having checked first with the other staff member and Mrs Overland.

3. 
The Tribunal heard that Mr Miskin’s working life continued as normal: until the 14th April 2010 when at 4pm Mr Overland asked to have a meeting with him. Mr Miskin said that Mr Overland explained that as Fizbag’s sales were down, they could not afford to keep him and that they had no choice but to make him redundant. Mr Miskin said that the meeting was not unfriendly and no criticism was made of him or his work. However Mr Miskin said that Mr Overland was direct and to the point and there was no opportunity given to discuss the decision that had been made. Mr Miskin told the Tribunal that he was ‘shocked’ by what he was told as he had not foreseen the conversation. Mr Miskin said that at the meeting he was given a cheque to cover his work to that date, a month’s wages by way of notice and an extra week’s pay as a good will gesture. Mr Miskin said that he was told by Mr Overland to finish that day and Mr Miskin duly drew Mr and Mrs Overland’s attention to any outstanding matters and handed over access to his computer files. Mr Miskin said that he finished work at Fizbag by 4.30pm.

4. 
Mrs Overland did not disagree with Mr Miskin’s account of their meeting on the 14th April 2010. However she drew the Tribunal’s attention to the fact that Fizbag’s most valuable resource is its list of clients and sales agents and she could not risk any damage to this asset by a disgruntled employee so for that reason she had to ask Mr Miskin to leave work immediately having been informed of his redundancy. Mrs Overland added that Fizbag’s sales in the UK had been falling for six months and quite simply, as Mr Miskin was not contributing towards the company’s success, they could not afford to keep him as an employee. Mrs Overland said that she and her husband discussed redeployment for Mr Miskin but there was no role for him – the only other employee in Fizbag was a part-time secretary/administrator and their roles were entirely different. Mrs Overland, on questioning from the Tribunal, admitted that they had not considered Mr Miskin working in a part-time role – as an employee or consultant – because she did not see the function of a sales manager as part-time and in any event the business could not sustain his salary/fees. Mrs Overland confirmed that as well as making Mr Miskin redundant the business also cut back on its advertising cost, public relations costs and trade show attendances. Mrs Overland told the Tribunal that since Mr Miskin left the business no other employees have been hired. At the hearing Mrs Overland expressed surprise that even though she discussed the company’s sales figures quite openly with Mr Miskin, he did not seem concerned at all about his position or the business or even curious about the previous year’s records. Mrs Overland told the Tribunal that she had been ‘transparent’ throughout in her dealings with Mr Miskin and even though she had not been ‘comfortable’ with making him redundant, she had no other option and she believed she had acted reasonably throughout the process.

5. 
On the 7th June 2010, Mr Miskin complained to the Tribunal that he had been unfairly dismissed from his job.


The Law

6. 
Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee has the right not to be unfairly dismissed.

7. 
Article 64 of the Law governs the fairness of a dismissal. The employer must show the reason for the dismissal. Article 64(2) sets out four of the most common reasons for a dismissal and Article 64(2)(c) states that it can be because that employee was redundant.

8. 
Article 2(1) of the Law defines “redundancy” as follows:


2    Redundancy


(1)    For the purposes of this Law an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to –


(a)     the fact that his or her employer has ceased or intends to cease –


(i)     to carry on the business for the purposes of which the employee was employed by the employer, or


(ii)    to carry on that business in the place where the employee was so employed; or


(b)     the fact that the requirements of that business –


(i)     for employees to carry out work of a particular kind, or


(ii)    for employees to carry out work of a particular kind in the place where the employee was employed by the employer, have ceased or diminished or are expected to cease or diminish.

9. 
From the facts of this case it is clear that the requirement of Fizbag for a sales manager had ceased. Accordingly Mr Miskin was made redundant under the Law.

10. 
However the question of whether Mr Miskin’s dismissal was fair or not is governed by Article 64(4) of the Law which states that the Tribunal shall decide this by looking at all the circumstances of the case (including the size and administrative resources of the employer’s business) and decide whether the employer acted reasonably or not in making Mr Miskin redundant. The Tribunal are also required, when making this decision, to determine the issue by having regard to equity (the principles of fairness) and the substantial merits of the case.

11. 
It has been established in the Jersey Employment Tribunal since Goguelin v Stuart Banks (Carpenters & Builders) Ltd (2006) that there are four principles of fairness which should always be considered in situations of redundancy:

1. The employer’s duty to consult with the employee regarding the proposed redundancy;

2. The employer’s duty to warn an employee of the possibility of redundancy;

3. The employer’s duty to establish fair criteria for the selection of employee for redundancy;

4. The employer’s duty to explore alternatives to redundancy with the employee.

12. 
To this test must be added a further level of consideration of the situation: whether the employer acted reasonably in his actions, in other words, were his actions or decisions within the band of reasonable decisions by a reasonable employer (Voisin v Brown, Feb 2007, Royal Court). This is particularly relevant when considering whether an employer has followed all the procedural steps set out in Goguelin above. As the (then) Deputy Bailiff said in Voisin v Brown, “The Tribunal must.....concentrate not on whether the employer’s decision or the procedure adopted by him was wrong but on whether it was so wrong as to fall outside the band of reasonable actions on the part of a reasonable employer”.


The Tribunal’s Decision

13. 
Having considered the evidence in this case, the Tribunal is of the opinion that Mr Miskin had absolutely no warning from his employers that he could or would be made redundant from his position. The Tribunal is surprised that Mr Miskin was not concerned about his position – sales were falling and his role in Europe had been resolutely unsuccessful; as sales manager the Tribunal would have thought Mr Miskin would have picked up on this. However from the evidence, it is clear that his job was in jeopardy, and the Tribunal believes his evidence that he was ‘shocked’ to be made redundant. A direct corollary of this lack of warning to Mr Miskin was also Fizbag’s failure to consult with him regarding his precarious position within the firm. The Tribunal heard evidence that only two weeks before the redundancy, Mr Miskin had booked his summer holiday leave with the full knowledge of Mrs Overland, who had not warned him that he may not have a job by then. This leads the Tribunal to believe that Mr and Mrs Overland made the decision to dismiss Mr Miskin shortly before their meeting on the 14th April 2010. Mrs Overland gave evidence that she deliberately did not warn Mr Miskin or consult with him regarding his prospective redundancy because she did not wish to risk him causing damage to the company’s business or in particular the list of company’s agents and clients which would be very valuable to a competitor. The Tribunal accepts this evidence but only on the basis that Fizbag was at the time a fledgling company still establishing itself in the market place, and clearly with much to learn as its most valuable asset was not protected from access by its employees. Mrs Overland said that Mr Miskin was in a ‘pool of one’, simply because, apart from the part-time secretary/ administrator, he was the only employee of the business. Accordingly Mrs Overland said there was no need for them as employers to establish fair criteria for the selection of employees for redundancy – his was the only extraneous salary in the business. The Tribunal accepts that in this particular case a selection process did not need to be followed. Mrs Overland gave evidence that she and her husband had discussed alternatives to Mr Miskin’s redundancy between themselves, and decided that there were none, and she admitted that she had not had this conversation with Mr Miskin. This brings the Tribunal to the point that concerns it the most. It is clear from the evidence heard that Mr and Mrs Overland decided for commercial reasons to make Mr Miskin redundant and they had discussed this matter between themselves at some length. Also. At the meeting on the 14th April 2010, Mr Miskin was clear that he was told by Mr Overland that he was being made redundant and that whilst the conversation was not unfriendly, it was entirely one-sided. This is the problem – the Tribunal is concerned that at no point in this process was Mr Miskin involved in the decision to dismiss him. It must not be forgotten that in redundancies, people lose their jobs through no fault of their own and it is respectful to listen to what they have got to say about the decisions that are being made about them. The Tribunal is under no illusion that these conversations are difficult and unpalatable but they should take place. In this case, during the meeting of the 14th April 2010, Mr Overland should have paused and asked Mr Miskin if he had any thoughts about his position or suggestions to avoid redundancy. No doubt nothing would have come of it – after all Mrs Overland was very clear that she did not see the sales manager as a part-time position, and the secretarial/administrative position was not a suitable role for Mr Miskin, but at least Mr Miskin would have had a stake in the process and felt consulted with prior to his redundancy.
14. 
The Tribunal has considered whether this mistake by Mr Overland – his failure to consult with Mr Miskin at all during the process – is sufficiently serious to take the procedure outside the band of reasonable responses by a reasonable employer. The Tribunal is mindful that Fizbag was a new business, run with minimal staff and that the directors were on a steep learning curve themselves following the huge initial success of the company. The Tribunal accepts that the company’s database was valuable and vulnerable and steps had to be taken to protect it. The Tribunal was pleased to learn that apart from making Mr Miskin redundant, the directors also made other significant cutbacks in the expenditure, all of which indicate that Fizbag could simply not afford to keep on Mr Miskin. The Tribunal has noted that no new employees have been taken on since Mr Miskin’s redundancy and the business has decided not to expand into Europe at this time. All of these factors indicate that Mr Miskin’s redundancy was inevitable; the business could not afford to keep him. The fact that Mr Overland did not give Mr Miskin an opportunity to voice an opinion at their final meeting was irrelevant to the outcome. Mr and Mrs Overland endeavoured to dismiss Mr Miskin in a friendly and generous manner for what they believed to be sound commercial reasons. These are not the actions of an unreasonable employer and for these reasons; Mr Miskin’s complaint of unfair dismissal fails.
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THE FACTS

1. 
Mr Pereira was employed by the Respondent (“JCOC”) on the 29th September 2003 as a carpet cleaner. The Tribunal heard that Mr Pereira reported to Mr Ruderham as his manager and by all accounts the two of them got along well. On the 18th July 2010 Mr Pereira was hospitalised and subsequently signed off work for one week with a collapsed lung. Following this time Mr Pereira went to Spain for a three week, planned, holiday. The Tribunal learned that during this holiday, Mr Pereira did not feel well and was also trying to give up smoking on medical advice which he was finding stressful and very difficult to do – in fact Mr Pereira said that twice he visited a doctor whilst on holiday because he felt so unwell.

2. 
The Tribunal heard evidence that Mr Pereira returned to Jersey on the evening of Saturday 14th August 2010, and returned to work on Monday 16th August 2010 at 8 a.m. Mr Pereira said that he drove himself to work and parked his car in JCOC’s car park next to their offices as he was accustomed to doing. Mr Pereira said that he was having a short break before starting work and Mr Ruderham arrived at about 8:10 a.m., asked how his holiday had been, to which Mr Pereira said “OK”, and then pointed out that Mr Pereira was not allowed to park his car in the car park anymore and that Mr Pereira must move his car to the public car park next door. More detail about this arrangement is given in paragraph 3 below. Mr Pereira admitted to the Tribunal that he was annoyed about having to move his car and said that he was also feeling unwell and finding it difficult not to smoke. Mr Pereira said that he effectively told Mr Ruderham “to keep his job”, and that he was going to the doctors. Mr Pereira said that he walked towards his car and drove out of the company’s premises.

3. 
Mr Ruderham explained to the Tribunal that prior to the 1st August 2010 certain members of staff (including Mr Pereira) had been allowed to park their personal vehicles in the JCOC car park for convenience. However there had been an accident in the car park resulting in a successful claim against the JCOC insurance policy which resulted in Dave Barber (the Managing Director) deciding that from the 1st August 2010 no more private vehicles could be parked there. Mr Ruderham told the Tribunal that he informed Mr Pereira of this decision whilst he was in hospital and that Mr Pereira had arranged to have his personal vehicle removed from the car park. Mr Pereira denied being told that this was the new rule although he acknowledged that he had arranged to move his own van following Mr Ruderham’s instruction to do so.

4. 
Mr Ruderham gave evidence that when he came into work on the 16th August 2010 he saw Mr Pereira and passed the time of day with him as mentioned above. Mr Ruderham confirmed that he also reminded Mr Pereira that he could not park his own car at work anymore, following Mr Barber’s decision. Mr Ruderham said that Mr Pereira looked at him and said that “Dave could do his job”, then walked towards his car. Mr Ruderham said that Mr Pereira did not speak loudly or aggressively during this exchange and he assumed that Mr Pereira was having an uncharacteristic outburst of temper and would move his car, calm down, apologise and it would all blow over. Mr Ruderham was consistent in his evidence that Mr Pereira did not tell him that he was going to the doctors and that, in fact, Mr Pereira looked quite well.

5. 
The Tribunal was informed by Mr Pereira that following his conversation with Mr Ruderham he drove to his doctors and saw a doctor at 9:30 a.m., obtaining a prescription for antibiotics and co-codamol as a painkiller. Mr Pereira was also signed off for one week. By the time he had cashed his prescriptions he returned home about 10:20 a.m., took a couple of pills, went to sleep and did not wake up until about 4 p.m. Mr Pereira explained that he had his work mobile telephone with him but it had no charge as he had left the charger in Spain. Mr Pereira said that he did not use his personal telephone very much and it was not on that day. Mr Pereira confirmed that he had a land line telephone and answering machine in his home. Mr Pereira told the Tribunal that he was still feeling very cross with his former employers about the car parking space and for this reason did not contact them when he got back from the doctors to inform them that he was signed off for a week. Mr Pereira confirmed that in the past he always informed JCOC of any sick leave and took his medical certificates to them promptly.

6. 
Mr Ruderham told the Tribunal that he assumed Mr Pereira would return to work once he had re-parked his car as mentioned above. Mr Ruderham said that by 8:30 a.m. he was slightly concerned that Mr Pereira was not in work and proceeded to phone him four times on his work mobile and once at his home without success. Mr Ruderham said that at about 9 a.m. he dispatched Mr De Sousa to Mr Pereira’s home to see if he was there, again without success. Mr Ruderham said that he reported Mr Pereira’s absence to Mr Barber who said that Mr Pereira’s actions of failing to contact JCOC after he effectively said “keep your job”, and at such a busy time, amounted to gross misconduct and that he should be dismissed. Accordingly, at lunch time that day, Mr Ruderham sent a text to Mrs Pereira as follows: “Hi Elyssa I’m sorry but Hermano has been sacked for gross misconduct this morning. I need his phone and key.....his job has already gone to someone else as we are very busy and he has let us down. I have tried ringing him but his phone goes to voicemail”.

7. 
Mr Pereira said that his wife had left her telephone at home that day and on her return from work, replied to Mr Ruderham’s message as follows: “Hermano has been signed off sick for the week. He didn’t contact you as the tablets he has been prescribed are really strong and make him sleepy. It is due to when his lung collapsed”. (5:46 p.m.)

8. 
Mr Ruderham replied at 5:53 p.m. as follows: “Sorry Elyssa he was at work this morning and walked off the job because he was told that he could not park his car at the JCOC car park. He said tell Dave to keep his job and walked out. I tried four times to ring him in an hour but his phone was off. The company has terminated his employment due to gross misconduct”. Mrs Pereira replied at 6:04 p.m. “Ok, he’ll take his things tomorrow”, to which Mr Ruderham replied at 6:08 p.m. “Ok thanks I need his key phone and ID card”. There was no further contact between the parties until a letter arrived from JCOC on Thursday 19th August 2010 confirming that Mr Pereira had been dismissed for gross misconduct on 16th August 2010. The contents of the text messages were not disputed at the hearing.

9. 
Evidence was heard from Mr Ruderham and Miss Davies that although Mr Barber had made the decision to dismiss Mr Pereira for gross misconduct on the morning of 16th August 2010, if Mr Pereira had spoken to either of them that day or the next, and apologised, they would have endeavoured to persuade Mr Barber to reconsider his decision. They both seemed confident that Mr Barber would have done this. Mr Ruderham said that when he and Miss Davies got Mrs Pereira’s text of 5:46 p.m. they assumed that Mr Pereira had got a sick note “to cover his tracks” for walking out of work that day. Mr Ruderham was quite confident that he had made “reasonable attempts” to contact Mr Pereira during the morning of the 16th August 2010 and did not see why he should contact him again, even after he learned of Mr Pereira’s illness; he believed that it was up to Mr Pereira to contact JCOC.

10. 
JCOC produced a staff handbook written in Portuguese which clearly contains a developed disciplinary process. Miss Davies explained that she could not locate the English language version in the short notice that the Tribunal had given her at the start of the hearing. Mr Pereira confirmed that he had “probably” been given a copy of the staff handbook at some time and that a copy was on the staff room wall for reference. Mr Ruderham and Miss Davies confirmed that the handbook had not been consulted in this case in any event.

11. 
The Tribunal learned that JCOC has a staff comprising three directors involved in the business, four managers, twelve full time staff and between 180 – 190 part time staff working on average ten hours a week, and thus covered by the provisions of the Employment (Jersey) Law 2003 (“the Law”). Miss Davies confirmed that JCOC does not have an HR function although one of the managers involved in the cleaning side of the business “looked after” the part time staff. The Tribunal were informed that the JCOC staff seemed settled and that absenteeism was not a problem with the full time staff. Mr Pereira confirmed that there were some full time members of staff who had worked there longer than him. Miss Davies confirmed that JCOC had sacked someone recently for sexual harassment but otherwise it was rare for staff to be dismissed.

12. 
On questioning from the Tribunal Mr Ruderham confirmed that Mr Pereira was a good employee and worked hard and whilst he had had a ‘word’ with him about various work matters over the years they were not important enough to warrant a disciplinary hearing. Mr Pereira confirmed that he and Mr Ruderham got along well.

13. 
On questioning from the Tribunal Mr Pereira confirmed that in the past he had always informed Mr Ruderham of any absences due to sick leave and had always put his sick note in on the day he was signed off, or the next day. Mr Pereira confirmed that in this case he sent his sick note to JCOC on Tuesday 17th August 2010 with a friend and it was returned to him with his letter of dismissal which arrived on Thursday 19th August 2010.

14. 
Mr Pereira complained that he had been unfairly dismissed from his job to the Tribunal on the 31st August 2010.


THE LAW

15. 
Article 61 of the Law states that an employee shall have the right to not be unfairly dismissed.

16. 
Article 64 of the Law sets out the provisions concerning the fairness of a dismissal. The employer is required to show a reason for the dismissal. In this case Mr Pereira was dismissed because of his conduct: he was rude to Mr Ruderham, walked out of work without permission and did not provide an explanation for his absence from work on the 16th August 2010. The Tribunal will decide whether the dismissal is fair or not by considering whether in the circumstances (which includes the size and administrative resources of the business) JCOC acted reasonably or not in treating Mr Pereira’s conduct as a significant reason for dismissing him. In addition, the Tribunal is required to make its decision in accordance with equity [fairness} and the substantial merits of the case.

17. 
In this case Mr Pereira’s conduct was treated as “gross misconduct” by his employer and for this reason no notice payment was made to him. Gross misconduct refers to conduct so serious that it justifies instant dismissal without notice unless unusual circumstances exist, such as a history of the employer overlooking such offences. It should be noted that misconduct can also justify dismissal even though it is not gross misconduct.

18. 
Where misconduct is the reason for dismissal, the test contained in British Home Stores Limited V Burchell [1980]1CR 303 applies. This test has been used many times in the Jersey Employment Tribunal. The test requires the employer to show that:

· he believed the employee was guilty of misconduct;

· he had in his mind reasonable grounds upon which to sustain that belief, and

· at the stage at which he formed the belief on those grounds, he had carried out as much investigation into the matter as was reasonable in the circumstances.

In short this means that the employer does not have to have conclusive proof of the employee’s misconduct – only a genuine and reasonable belief, reasonably tested. The Tribunal must decide whether the employer’s decision to dismiss fell within the band of reasonable response of a reasonable employer in all circumstances. The dismissal will be unfair only if the employer’s decision to dismiss was outside this band of reasonable responses – Midland Bank plc v Madden [2002] 2AER 741. The test of whether a decision to dismiss falls within the band of reasonable response to the employee’s conduct which a reasonable employer would adopt is a test which applies to each of the three Burchell guidelines set out above. If a Tribunal decides that the misconduct in question was not a sufficient reason for dismissing him the dismissal will have been “unfair”.

19. 
By Article 77F(5) of the Law where the Tribunal considers that any conduct of the employee before dismissal contributed directly to the dismissal any compensation awarded to that employee for unfair dismissal may be reduced by such an amount the Tribunal considers just and equitable having regard to those circumstances.


The Tribunal’s Decision


Gross Misconduct

20. 
The Tribunal have considered the reasons why Mr Pereira was dismissed, that is to say his rudeness to Mr Ruderham by saying his employer could “keep his job”, as well as the fact that Mr Pereira walked out of work during a busy time without permission and without supplying a reason, and considers that whilst this behaviour is serious it is not so serious as to amount to a fundamental breach of the contract, warranting instant dismissal. Cases of gross misconduct include violence or dishonesty which were not factors here. Indeed Mr Pereira was acknowledged to have been extremely passive throughout and acting out of character. The Tribunal can appreciate that Mr Pereira’s absence caused inconvenience to his employer and perhaps stress too but it was apparent from the evidence that JCOC had the resources and systems in place to cope with Mr Pereira’s absence without too much difficulty.
21. 
As the Tribunal considers that Mr Pereira did not commit gross misconduct he should have been dismissed with notice pay. Mr Pereira’s contract, in accordance with Article 56 of the Law, provides that Mr Pereira should have received eight weeks’ notice. In accordance with Article 56(1) of the Law the Tribunal HEREBY AWARDS the sum of eight weeks’ pay to Mr Pereira calculated as follows:
· Mr Pereira earned £335.51 per week

· £335.51 x 8 weeks = £2,684.08

Misconduct

22. The Tribunal have considered the Burchell guidelines referred to in paragraph 18 above in coming to its decision in this case.

23. The Tribunal is mindful that Mr Ruderham gave evidence that he reminded Mr Pereira that he could not park at the JCOC premises on his return to work after holiday and he said that Mr Pereira looked upset and annoyed, which Mr Pereira confirmed was the case. The Tribunal is satisfied from the evidence that Mr Pereira was aware that he could not park there any longer. It is not disputed by the parties that Mr Pereira said something clearly along the lines of “you can keep your job” in response to what Mr Ruderham told him. Mr Pereira said that he also told Mr Ruderham that he was feeling unwell and was going to the doctors, which Mr Ruderham disputes. The Tribunal finds that Mr Ruderham would have had a reasonable expectation that Mr Pereira was fit for work after three weeks’ holiday and further, that he would not have tried to telephone Mr Pereira four times and dispatched Mr de Sousa to his home address to look for him, if he had known that Mr Pereira was going to the doctors. Accordingly, on the balance of probabilities, the Tribunal finds that Mr Pereira did not tell Mr Ruderham that he was unwell and going to the doctors that morning. Mr Ruderham said that he saw Mr Pereira walk to his car and drive out of the premises and that he assumed he was re-parking his car: in the circumstances the Tribunal considers this to be a reasonable conclusion. The Tribunal also has no reason to doubt Mr Ruderham’s evidence that he tried to telephone and locate Mr Pereira before 9 a.m. as described above. It is also evident that Mr Ruderham texted Mrs Pereira at lunch time for her assistance with the situation: sadly to no avail until the evening. Accordingly, it is clear to the Tribunal that JCOC had no idea of Mr Pereira’s whereabouts or the reason for his absence throughout Monday 16th August 2010.

24. 
The Tribunal is satisfied that Mr Ruderham tried to telephone and contact Mr Pereira before 9 a.m. on Monday 16th August 2010. Presumably, Mr Ruderham and JCOC went about their business after that, although Mr Ruderham tried to contact Mrs Pereira at lunch time. However, there does not seem to have been any more attempts to contact Mr Pereira on his mobile telephone that day or any personal contact and the evidence regarding attempting to contact Mr Pereira via his land line at his flat was unclear. It is apparent though that having reported the matter to Mr Barber, it was decided by Mr Barber that Mr Pereira should be dismissed for gross misconduct. This decision was apparently taken during the morning as the text message to Mrs Pereira sent at lunch time refers to Mr Pereira having “been sacked for gross misconduct”. This tone and content does not vary in the text message sent by Mr Ruderham to Mrs Pereira at 5.53 p.m. that day. Accordingly, it is clear that the decision to dismiss Mr Pereira without notice was taken by the JCOC without having spoken to him about the situation.

25. 
The Tribunal heard evidence that Mr Ruderham and Miss Davies had agreed privately that if Mr Pereira contacted them on the 16th or 17th August and apologised for his behaviour, they would seek to ask Mr Barber to rescind his decision to dismiss Mr Pereira. At the hearing Mr Ruderham and Miss Davies were confident that they would have been successful. However, this plan was not communicated to Mr Pereira - he was informed twice that he was dismissed without notice and without any apparent form of appeal against the decision.

26. 
The Tribunal did not receive a copy of the staff handbook in English but it is clear from the copy provided that it contains a well developed disciplinary process. The Tribunal is wholly supportive and encouraging of JCOC’s provision of its contract of employment and staff handbook in a language understandable to its staff, but it is also clear from the evidence that at no point did anyone in the management of the JCOC refer to the handbook for guidance in this situation.

27. 
The Tribunal has asked itself whether JCOC acted as a reasonable employer in its response to Mr Pereira’s conduct. The Tribunal fully supports JCOC’s decision that Mr Pereira’s misconduct was serious: he was rude to his manager and walked out of work without permission or explanation. Accordingly, there is no doubt that Mr Pereira apparently deserved to be disciplined for his conduct. However JCOC did not wait to hear whether Mr Pereira had an explanation for his misconduct before it made a decision to dismiss him. The Tribunal heard evidence from Mr Ruderham and Miss Davies that they both assumed that the sick note referred to by Mrs Pereira in her text message of 5:46 p.m. was based on fake grounds in order to ‘cover his tracks’ for leaving work without permission. However, in fact he had been legitimately signed off work by a doctor. As an employer, JCOC had a responsibility to take the guiding hand in this process – a well developed disciplinary code will always reflect this – and invite Mr Pereira into the office to discuss the matter before deciding what to do next. It would be permissible to suspend an employee during this period. Unfortunately JCOC did not do this and for this reason the Tribunal cannot conclude that JCOC investigated that matter in a manner which was reasonable in the circumstances. It is clear that JCOC is a large employer by Jersey standards but has little experience of dismissals. No doubt this is to its credit but in this case, JCOC did not have a genuine and reasonable belief, reasonably tested of the circumstances of Mr Pereira’s misconduct and its decision to dismiss him was outside the band of reasonable responses to this situation. For this reason the Tribunal finds that Mr Pereira was unfairly dismissed.
28. 
Article 77 of the Law provides that where a complaint of unfair dismissal is well-founded the Tribunal shall make an award of compensation in accordance with the schedule to the Employment (Awards) (Jersey) Order 2005. This schedule provides a scale for compensation for unfair dismissal based on the months of service completed by an employee. In this case, Mr Pereira had worked for JCOC for nearly seven years. The schedule provides that where an employee has completed more than five years service, he shall be entitled to the maximum award of twenty six weeks’ pay. This applies to Mr Pereira as follows:

· Mr Pereira earned £335.51 a week

· £335.51 x 26 weeks = £8,723.26
29. 
In accordance with the Employment (Awards) (Jersey) Order 2005, but subject to paragraph 31 below, Mr Pereira is HEREBY AWARDED the sum of £8,723.26  by way of compensation for his unfair dismissal.


Reduction of the Award

30. 
As stated in paragraph 19 above, Article 77F(5) of the Law allows the Tribunal to reduce an award for the unfair dismissal by an amount which it considers to be just and equitable where the Tribunal considers that the conduct of the employee before dismissal contributed directly to the dismissal.

31. 
The Tribunal considers by a majority decision that Mr Pereira’s conduct directly leading to his dismissal warrants a total reduction of 60% in value of the compensation awarded to him pursuant to paragraph 29 above.

32. 
Accordingly, Mr Pereira’s award of compensation for unfair dismissal is reduced by the sum of £5,233.96 resulting in a final award of compensation in the sum of £3,489.30

Schedule of Awards

1. Notice Pay (Article 56 )



£2,684.08

2. Compensation for unfair dismissal

£3,489.30








£6,173.38
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1.
The Applicant was employed by the Respondent under what was said to be a ‘zero hours’ contract, at the end of December 2009 or beginning of January 2010, as a portable appliance tester.  On 14th June 2010 he resigned.


The two issues for the Tribunal are (a) was the Applicant entitled to be paid according to the timesheets he submitted, or should he be paid less because he did not in fact work the hours which he had recorded and (b) was the Applicant entitled to payment in respect of bank holidays during the term of the contract.
2.
The Applicant’s contract provided for him to be paid £12.50 per hour but he was not obliged to work when asked to do so, and the Respondent was not obliged to offer him work. He would submit timesheets to the Respondent either weekly or monthly, and until the end, he was paid on the basis of what he put on them. After the contract terminated on 14th June 2010, the Applicant submitted time sheets for the two weeks beginning 31/5/2010 and 7/6/2010, and the calculation of hours and hourly rate produces £442.68 for the first week and £565.50 for the second, giving a total apparently due of £1,008.18.


The Respondent only paid £447.91, which the Applicant accepted as a part payment of what was due.

3.
We have the relevant time sheets, and the Applicant says that they are accurate and show the number of hours worked, and he is entitled to be paid on that basis. He had in front of him the statement of Mr Lempriere, his former colleague at Pat Services, and we heard Mr Lempriere’s evidence. The Applicant told us that different jobs take differing amounts of time, depending upon the variables such as different appliances and different locations. He 
gave the example of one day when he went to one location to test a client’s appliances, then went to another, which involved him driving into town, finding parking, and going to the premises; then he had to go to a job in St Brelade, but en route he had to call on Mr Lempriere who was doing a job in other premises. The point was that the travelling from one place to another in the course of work reduced the number of tests which could be done.


On the other hand, we heard evidence from Mrs Sharples, supported to a very limited extent by Mr Lempriere, that the work which the Applicant was doing on the relevant days could not have taken the amount of time claimed. Her position, on behalf of the Respondent, was that either the Applicant was falsifying the time sheets, or he was working unreasonably slowly. She and Mr Lempriere gave illustrations of the number of tests which typically should be achieved in an hour, in various circumstances, and the numbers were indeed much larger than what the Applicant recorded in the relevant time sheets.

4.
Mrs Sharples was not with the Applicant at any of the times which he recorded on his time sheets. This means that her evidence as to what others achieve, or what she would expect somebody doing the Applicant’s work to have achieved, is not sufficient to undermine the direct evidence of the Applicant that he did work as shown on the time sheets.

5.
Mr Lempriere did say that on 8th June he finished no later than 3.00pm, whilst the Applicant’s time sheet showed that he finished at 3.30pm. The Applicant accepted that it may have been nearer 3.00pm, so we find that for that day the Applicant should be paid up to 3.00pm, not 3.30pm.

6.
Apart from the two matters in paragraph 5 above, we have not heard sufficient evidence to satisfy us that Mr Hunt did not work as stated on his time sheet. Even if others would have worked faster, it is quite possible that Mr Hunt was a very slow worker, rather than that he falsified his time sheets. In that case, the slowness of his work would have been a performance issue, but not a reason not to pay him.


It follows that the Applicant is entitled to payment for the hours shown on the time sheets, less the deductions for 8th and 10th June.


We therefore order the Respondent to pay to the Applicant the sum of £429.00 which is calculated as follows:


Week Ending 6 June 2010


34 hours @ £12.50 an hour (£425.00) plus 4% holiday pay (£17.00) = £442.00


Week Ending 13 June 2010 (adjusted as indicated above)


42 hours @ £12.50 an hour (£525.00) plus 4% holiday pay (£21.00) = £546.00


Total owed for the 2 weeks = £988.68.


Less amount already paid


43 hours @ £12.50 (£537.50) plus 4% holiday pay (£21.50 )= £559.00.


Amount outstanding to claimant £429.00
7.
We are not prepared to make any order in relation to pay for bank holidays.

Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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The Facts

1. Miss Crisp was employed by the Respondent (“La Petite Ecole”) as a nursery assistant at their St Mark’s Road nursery on the 9th October 2009. Miss Crisp had previously worked for La Petite Ecole on two other occasions as cover staff. The Tribunal heard that Miss Crisp was happy working for La Petite Ecole and got along well with the staff and managers.
2. On the 21st June 2010, Miss Crisp was signed off work by her doctor for two weeks with stress. The Tribunal heard that Miss Crisp duly phoned her employer to inform them of the situation and spoke to Miss Milroy, the Deputy Manager of the St Mark’s nursery. The Tribunal were informed that Miss Milroy was the correct person to speak to in these circumstances. On hearing of her illness, Miss Crisp said that Miss Milroy wished her well and told her to bring in her sick certificate to work so a copy could be put on her file in accordance with her contract of employment.

3.   The Tribunal were referred to Miss Crisp’s contract of employment which contained this clause:


“Sickness


Sickness must be reported to the Nursery Manager/Deputy by 7:15am on the first day of illness. If more than three consecutive days a doctor’s certificate will be required. The staff handbook gives further guidance.....”
4. The Tribunal were shown an excerpt from the staff handbook which contained these paragraphs:


“6.3 Sickness/Inability to Attend Work

· If you are sick or unable to report for work for any reason, you must telephone the Nursery Manager or Deputy Manager at the earliest opportunity on the first day of your absence. This should be done personally wherever possible, and you must give an indication of when you are returning to work to enable us to at least part-plan a re-arrangement of duty rotas.

· Where appropriate, a medical certificate must be sent in to us at the earliest opportunity. Upon your return to work you must complete a Sickness Self-Certificate Form (copy overleaf). Sickness absences in excess of seven days will require a medical certificate.”

5. The Tribunal were informed that La Petite Ecole did not pay sick pay and that sickness notes had to be submitted directly to the Social Security Department for payment by the employee. Mrs Rogers said that La Petite Ecole kept a copy of the sick note only for their records.

6. The Tribunal heard evidence from both parties that Miss Crisp did not send in her sickness certificate to La Petite Ecole and on the 28th June 2010 Miss Milroy phoned Miss Crisp to remind her to do this. Evidence was heard, which was not disputed, that Miss Crisp still failed to attend to this matter and on Friday 2nd July 2010 Miss Milroy once again telephoned Miss Crisp with a request to post the certificate to her or to get a family member to drop it in to La Petite Ecole.

7. Miss Crisp told the Tribunal that on Monday 5th July 2010 she was signed off again by her doctor for stress, this time for one month. Miss Crisp contacted Miss Milroy that day and informed her of the situation, Miss Milroy reminded Miss Crisp that they had not received a copy of her first sick note and they needed a copy of this second one too.

8. The Tribunal was informed by Miss Crisp that at around this time, Miss Crisp’s parents thought it would be beneficial if she came away with them on an already planned holiday. Miss Crisp said that she thought about it at that time but did not commit to it.

9. Miss Crisp confirmed that she did not send copies of her sick note to her employers at any point. Miss Crisp said that she was simply not up to it and considered that her mother was too busy to help her with it. The Tribunal notes that Miss Crisp did not apply for sickness benefit in respect of the first two weeks that she was signed off, until the 6th July 2010.

10. On the 12th July 2010 Miss Jane Walton, the Nursery Manager, wrote to Miss Crisp and said that as they had not received a medical certificate from her, despite being asked several times, she was in breach of her contract of employment and that the company was giving her two weeks’ notice from that date.

11. Miss Crisp says that she saw Miss Milroy hand deliver the letter referred to above to her home and was surprised that Miss Milroy did not ring the door bell and ask for her medical certificates. It was understood that Miss Milroy may have in fact handed the letter to Miss Crisp’s brother at the door, but no direct evidence was heard from Miss Milroy at the Tribunal.

12. Miss Crisp said that she was shocked and upset on receiving this letter from La Petite Ecole and telephoned to confirm that she had been sacked. Miss Crisp said that she thereafter simply accepted the situation and did not argue against the decision. Miss Crisp said that at that point, at her parent’s urging, she decided to go on holiday with them.

13. Miss Crisp gave evidence that she did not receive a warning or any indication that her job was in danger if she did not submit her sick note to her employer. Miss Crisp also said that in the past, she had taken her sick notes into work with her when she returned to work after illness and no-one complained. Miss Rogers confirmed that the longest period Miss Crisp had been off work before this incident was three days.

14. Mrs Rogers gave evidence that it caused inconvenience to La Petite Ecole if employees were absent because the nursery worked under strict ratios of children to carers for health and safety purposes, although they had been able to cover Miss Crisp’s absence quite easily. Mrs Rogers confirmed that she knew of Miss Crisp’s proposed holiday with her parents before the letter of the 12th July was sent out but that the holiday was not a factor in La Petite Ecole’s decision to dismiss Miss Crisp. Mrs Rogers confirmed that Miss Crisp was dismissed because she failed to comply with her contract of employment regarding the provision of sick notes, they did not know how long she would be off sick and they had replaced her with another employee. Accordingly, there was no job for Miss Crisp at La Petite Ecole. Mrs Rogers acknowledged to the Tribunal that she had been involved with the dismissal of another employee but that process had involved a meeting of the parties.

15. The Tribunal learned that La Petite Ecole has a total of forty seven staff, all covered by the provisions of the Employment (Jersey) Law 2003 (“the Law”), and that Mrs Rogers fulfilled the HR function within the company.

16. On the 18th August 2010 Miss Crisp complained to the Employment Tribunal that she had been unfairly dismissed.


THE LAW

17. Article 61 of the Law states that an employee shall have the right to not be unfairly dismissed.

18. Article 64 of the Law sets out the provisions concerning the fairness of a dismissal. The employer is required to show a reason for the dismissal. In this case Miss Crisp was dismissed because of her conduct: she failed to supply copies of her sick notes in accordance with the instructions of her employer. This meant that her absence was unauthorised. The Tribunal will decide whether the dismissal is fair or not by considering whether in the circumstances (which includes the size and administrative resources of the business) La Petite Ecole acted reasonably or not in treating Miss Crisp’s conduct as a significant reason for dismissing her. In addition, the Tribunal is required to make its decision in accordance with equity [fairness} and the substantial merits of the case.

19. Where misconduct is the reason for dismissal, the test contained in British Home Stores Limited V Burchell [1980]1CR 303 applies. This test has been used many times in the Jersey Employment Tribunal. The test requires the employer to show that:

· he believed the employee was guilty of misconduct;

· he had in his mind reasonable grounds upon which to sustain that belief, and

· at the stage at which he formed the belief on those grounds, he had carried out as much investigation into the matter as was reasonable in the circumstances.


In short this means that the employer does not have to have conclusive proof of the employee’s misconduct – only a genuine and reasonable belief of it, reasonably tested. The Tribunal must decide whether the decision to dismiss fell within the band of reasonable response of a reasonable employer in all circumstances. The dismissal will be unfair only if the employer’s decision to dismiss was outside this band of reasonable responses – Midland Bank plc v Madden [2002] 2AER 741. The test of whether a decision to dismiss falls within the band of reasonable response to the employee’s conduct which a reasonable employer would adopt is a test which applies to each of the three Burchell guidelines set out above. If a Tribunal decides that the misconduct in question was not a sufficient reason for dismissing him the dismissal will have been “unfair”.

20. By Article 77F(5) of the Law where the Tribunal considers that any conduct of the employee before dismissal contributed directly to the dismissal any compensation awarded to that employee for unfair dismissal may be reduced by such an amount the Tribunal considers just and equitable having regard to those circumstances.


The Tribunal’s Decision

21. The Tribunal is under no illusion that Miss Crisp’s absence was very inconvenient to La Petite Ecole because it needed certainty from its staff in order to produce its weekly rosters and meet its child/carer ratios and standards. In addition the Tribunal do not consider it an unreasonable request by La Petite Ecole that Miss Crisp should supply them with a copy of her sick note so that they could verify that she was indeed signed off on sick leave and the duration of it. Indeed until that certificate is supplied, an employer has no confirmation of the employee’s situation. However in this case the policy of La Petite Ecole with regard to the provision of sick notes was unclear – neither the contract nor the staff handbook contains a clear position concerning the provision of copies to the employer. The contract refers to the “requirement” for a doctor’s certificate after three days sickness; it says nothing about an obligation to provide a copy of such document to the employer. The handbook refers to medical certificates being sent in “at the earliest opportunity”. The Tribunal noted that in the past this has meant, for Miss Crisp, when she returns to work. Miss Milroy’s requests for a copy of Miss Crisp’s medical certificates were not accompanied by a warning that this was very important, if not imperative, and that Miss Crisp could lose her job if she failed to comply with their requests. The contract and staff handbook do not support the idea that you could lose your job for failing to comply with this request. Accordingly Miss Crisp was not on notice that she could be dismissed for failing to comply with Miss Milroy’s requests. It is not unreasonable for such a warning to be given. The Tribunal is concerned that Miss Crisp was dismissed on the 12th July 2010 without having had an opportunity for her reasons for failing to supply copies of her medical certificates to be heard by her employers. In a previous dismissal the employer admitted meeting with the employee, so there was awareness that a process of dismissal should be followed. It is also clear that Miss Crisp was offered no appeal against the decision to dismiss her.
22. As stated above where an employer dismisses an employee for misconduct, it must have a reasonable belief in that misconduct that was reasonably tested. In this case the employer failed to follow any process in order to assess for itself why Miss Crisp had not submitted her sick notes. A short meeting with Miss Crisp would have sufficed. In addition, La Petite Ecole did not warn Miss Crisp at any point that she could lose her job as a consequence of her failure to comply with Miss Milroy’s requests, and Miss Crisp had no reason to suspect that her job was in jeopardy. Finally, the employer admitted that one of the reasons why Miss Crisp was dismissed was because they had decided to replace her with another employee. This decision was taken without having met with Miss Crisp at any point. It is the opinion of the Tribunal that these were not the reasonable actions of a reasonable employer. La Petite Ecole is quite a large employer by Jersey standards and it is to be expected that some knowledge of proper process and procedures would have been applied. For these reasons, the Tribunal finds that Miss Crisp was unfairly dismissed.

23. Article 77 of the Law provides that where a complaint of unfair dismissal is well-founded the Tribunal shall make an award of compensation in accordance with the Schedule to the Employment (Awards) (Jersey) Order 2005. This schedule provides a scale of compensation for unfair dismissal based on the months of service completed by an employee. In this case Miss Crisp worked for La Petite Ecole for approximately ten months. The schedule provides that where an employee has worked for more than twenty six weeks but less than two years, they are entitled to receive four weeks’ pay by way of compensation:

· Miss Crisp earned £260.76 per week

· £260.76 x 4 weeks = £1,043.04

24. In accordance with Article 77 of the Law, but subject to paragraph 25 below, the Tribunal HEREBY AWARDS the sum of £1,043.04 to Miss Crisp by way of compensation for her unfair dismissal.


Reduction of Award
25. As stated in paragraph 20 above, Article 77F(5) of the Law allows the Tribunal to reduce an award for unfair dismissal by an amount which it considers just and equitable where the Tribunal considers that the conduct of the employee before dismissal contributed directly to the dismissal.

26. The Tribunal has determined that Miss Crisp’s failure to provide her employers with a copy of her medical certificate despite receiving four reasonable requests to do so contributed directly to her dismissal. The Tribunal considers that this conduct by Miss Crisp warrants a deduction of 10% in value of the compensation awarded to her pursuant to paragraph 24 above.

27. Accordingly. Miss Crisp’s award of compensation for unfair dismissal is reduced by the sum of £104.30 resulting in a final award of compensation for unfair dismissal pursuant to Article 77 of the Law, in the sum of £938.74

Schedule of Awards


Compensation for unfair dismissal

£938.74
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1. Mr Cruz was employed by the Respondent (‘Elite’) for between 7 and 8 years. 
He claims that he was unfairly dismissed, having wrongly been accused of 
stealing a power hedge cutter; the Respondent denies that it dismissed him, 
saying that Mr Cruz simply stopped working for it.
2.
The evidence of Mr Cruz was that on 9th April 2010 he used his employer’s 
truck to collect 5 items from Pentagon, wholesale building merchants, and he 
took those items in the truck to premises, Chateau Valeuse, where the 
Respondent was a sub contractor. We have in evidence the Pentagon invoice 
which Mr Cruz was given, and which he in turn gave to Mr Hamelin, a senior 
employee of Elite.

According to Mr Cruz, there was no discussion between him and Mr Hamelin 
of the items he had brought back from Pentagon, but on 14th April he met one 
of the directors of Elite, Mr John Lamy, who accused him of stealing the 
hedge cutter and told him that if he did not return it by the end of the day, he 
need not return to work because there would be no job for him. He, Mr Cruz, 
denied that he had taken the hedge cutter; he did not have it, so could not 
return it; he had been falsely accused of theft. He did not return to work that 
day, or subsequently, on his understanding that he had been dismissed.

3.
Mr Hamelin’s evidence was that when he received the Pentagon invoice from 
Mr Cruz on 13th April he realized that some of the items were not useful for 
the job which Elite was doing, he asked Mr Cruz about them, but did not 
receive a satisfactory answer. He went on site to look for the items, but could 
not find them. He told Mr Cruz that he would refer the matter to Mr Lamy, 
who would 
deal with it on his return from England. 


There was a meeting between Mr Lamy, Mr Hamelin and Mr Cruz in the morning of 
14th April, at which Mr Lamy asked Mr Cruz about the items on the Pentagon 
Invoice, particularly the fact that 4 out of the 5 items appeared to be missing, but no 
conclusion was reached. He said that the hedge cutter was not mentioned at that 
meeting. 

4. 
Mr Lamy’s evidence was supported by his notes in his diary. He said that 
some weeks earlier he had spoken to the employees together about the 
missing hedge cutter, and subsequently had spoken to each of them 
individually. In the morning of 14th April, he and Mr Hamelin spoke to Mr 
Cruz about the Pentagon items, as described by Mr Hamelin.

Early that afternoon, Mr Lamy returned home and found on his doorstep the 
missing items from the Pentagon invoice. He did not know who delivered 
them.


In the afternoon of 14th April, Mr Lamy spoke to Mr Cruz about the hedge 
cutter, as part of his procedure of speaking individually to all the employees 
about this matter. He said that he asked Mr Cruz if he knew anything about 
it, but that he did not accuse him of stealing it; he did not have any reason 
then, or subsequently, to believe that Mr Cruz, rather than any of the other 
employees, had taken it. Mr Lamy was clear that he did not dismiss or 
threaten to dismiss Mr Cruz. At the end of that meeting, he regarded Mr Cruz 
as still being an employee, and he expected to see him at work the next day. 
He read us a note from his diary the next day “No Mr C at 7:30 am”. He noted 
this because Mr Cruz “always turned up on time”, and he was surprised that he 
did not come to work that day.
5.
Both Mr Hamelin and Mr Lamy stated their high regard from Mr Cruz. Mr 
Hamelin said that he was a good worker and he had a lot of respect and time 
for him; he quite liked him. Mr Lamy said it was a tragic case as Mr Cruz was 
an excellent worker.

6.
Mr Cruz accepted that he received a registered letter from Mr Lamy on 27th 
April stating:

“Dear Mr Cruz,


Following the return of the missing items on the evening of 15th April 2010, you 
have not been into work, and we can only assume you have resigned from this 
Company.


However, we would welcome the opportunity to set up an appointment for you to 
come in if you so wish.


Should you not respond to this letter within twenty-four hours we will accept your 
resignation.


Yours sincerely”

Mr Lamy did receive a call from Mr Cruz’ companion, Lisa, on 30th April 
seeking a meeting, to which he agreed, but later, on advice, he called back to 
say that he would not meet her, but would talk to Mr Cruz direct. He heard 
nothing more, and on 5th May sent a letter to Mr Cruz confirming acceptance 
of his resignation.
7.

We noted with interest Mr Lamy’s evidence that Mr Cruz’ understanding of 
English was not very good, and that he could have misunderstood him, Mr 
Lamy, in their discussions on 14th April. Our observation of Mr Cruz during 
the hearing, when he was much assisted by an interpreter, was that he had 
some understanding of English, but not much.
8.
Mr Cruz said in evidence that there was very little discussion of the missing 
Pentagon items; it was all about the missing hedge cutter, and the Pentagon 
items were being used as an excuse to dismiss him. 



The Respondent denied this, saying that there was no wish to dismiss Mr 
Cruz, and certainly no feeling that Mr Cruz was more likely than the other 
employees to have taken the hedge cutter.

9.
The evidence from the two parties presented the Tribunal with a confusing 
picture as to what occurred:
- 
Mr Cruz saying that there was no discussion of the missing 



Pentagon items;

- 
The Respondent’s witnesses saying that there was such 



discussion;- Mr Cruz saying that he was accused of stealing the hedge cutter;

-
The Respondent saying there was no such accusation, merely the 
same 
enquiry as was made of all employees;

-
Mr Cruz saying that he was told that if he did not return the stolen 
hedge 
cutter, he was dismissed;

- The Respondent flatly denying this and insisting that it expected Mr 
Cruz to return to work the next day;

- The missing Pentagon items being left on Mr Lamy does doorstep and 
nobody know by whom this was done; 

- Mr Cruz saying that this was a plot to get rid of him;

-
The Respondent saying that it highly valued Mr Cruz and did not 
want to    
lose him.

10.
We do not think that anybody has sought to mislead in the evidence given to us, but rather that there was a misunderstanding which had most unfortunate consequences.
 On the balance of probabilities, we accept that Mr Cruz was not dismissed on 14th April. We believe that he misunderstood what was said to him, and believed that he had been given the ultimatum, which amounted to dismissal.
It was clear to us that both Mr Lamy and Mr Hamelin thought highly of Mr Cruz, so we do not believe that the Respondent was plotting to dismiss him, or that it did in fact dismiss him on 14th April, as he alleges. Further, it 
is clear that Mr Lamy expected Mr Cruz to be at work the next day, as shown by his diary; had he dismissed Mr Cruz, his failure to come to work the next day would not have been noteworthy.
Had Mr Cruz believed that he had been dismissed, it is surprising that he did nothing to clarify the matter, such as seeking confirmation in writing. Further, he received a letter from Mr Lamy suggesting a meeting, and Mr Cruz did not take this opportunity to clarify matters.
Misunderstandings like this do occur, and in such cases both sides should take reasonable steps to bring clarity. In this case, Mr Cruz had the opportunity to do this, he received a letter from his employer specifically inviting him to meet, but he did nothing, and in our view the responsibility for failing to bring 
certainty lies upon his shoulders. He failed to take reasonable steps which would have shown him that he was wrong in thinking that he had been dismissed.
In the section in his JET1 form in which he was asked if he would consider re-employment with the Respondent, Mr Cruz wrote “No I was falsely accused of stealing. I feel defamed.” It seems likely that Mr Cruz felt so cross about what he understood had been said (and which we accept was not actually said) that he was not prepared to meet Mr Lamy and talk about the matter.

11.
Our decision, therefore, is that Mr Cruz was not dismissed as he alleged; he was not unfairly dismissed. In the light of Mr Cruz’ acknowledgement that he has been paid all that is due to him, there is no other order to be made.

Jersey Employment Tribunal
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The circumstances
1. Mr Kirwan was employed by the Respondent (‘Volaw’) from 24th March 2003 to 19th October 2010 as Information Technology (‘IT’) team leader. It appears that he later fulfilled the function of IT manager, but there was no formal appointment. On 19th October 2010 he was dismissed by one of the directors, Mr Preston, at the conclusion of a disciplinary hearing, on the ground that he had “abused his position of trust within the company by improperly accessing emails where…..there was no legitimate reason for [him to have] done so” (extract from transcript of disciplinary hearing).

This decision was confirmed in writing by Mr Preston on 21st October. In that letter, Mr Preston wrote:

“The reasons for your summary dismissal are:


-
That you have targeted, accessed, opened and viewed the personal and/or 
confidential emails to and from Volaw employees and to and from Voisin 
employees and that you have viewed the attachments to those emails.

-
That you have [the wording is repeated in relation to a named employee].

-
That you have [the wording is repeated in relation to another named 
employee, Emma Territt].

-
That you have been found to be in breach of the implied term and the 
Confidentiality and Integrity obligations. Namely that you acknowledged 
that the Company is entrusted with the safe keeping of assets of substantial 
value and that you are expected to act in good faith and with the highest 
standards of honesty and integrity in all your dealings both within and 
outside the office.”


He also informed Mr Kirwan of his right to appeal his decision, and for that purpose he should write to another director, Mr Pearmain, who did in fact hear the appeal.
2.
The appeal was heard by Mr Pearmain on 24th November 2010, and on 2nd December he wrote to Mr Kirwan to inform him that his appeal had failed and the decision to summarily dismiss was upheld. Subsequently, Mr Kirwan sent in his JET1 form in which he claimed that he had been unfairly dismissed, and he claimed 8 weeks notice pay and statutory compensation.

3.
Volaw’s ground for dismissal amounted to the allegation that Mr Kirwan, using the access to emails which he had as part of his job of maintaining the IT system of Volaw, opened and read, for his own interest rather than as part of his job, private and confidential emails. Although private and confidential may have overlapped, we understood them to describe two different categories of emails. Private emails were, for instance, between an employee and a friend/spouse/partner not related to work; confidential emails were, for instance, internal emails relating to human resources or board matters. In short, it was alleged that Mr Kirwan did this for his own interest, not for work.


It is important to make the point that there was no allegation or evidence that information in the emails was used by Mr Kirwan or provided by him to anybody else.

4.
Mr Kirwan’s answer was that he had indeed called up the emails as alleged, but that he had done so for legitimate reasons; he was not reading the contents, but was checking such matters as the metadata and the formatting, in respect of both of which there had been problems. He pointed out, and this was not doubted, that the Mimecast system, unlike its predecessor, Mailmarshal, did not allow access to the metadata without also giving access to the content, so to look at the metadata, the content necessarily appeared on the screen, but he did not read it.

5.
Whilst the records before the disciplinary and appeal hearings, and before us, showed the emails which were opened by Mr Kirwan, they did not show whether or not he actually read the contents of them.

6.
The decision in both hearings relied largely upon the allegedly high proportion of opened emails which were private or confidential, as opposed to work related. It was said by Volaw, and appeared to be correct, that most of the Volaw email traffic was work related (which is what one would expect), so if Mr Kirwan was conducting random checks on emails, one would expect the majority of emails opened by him to be work related, but this was not the case. The plain inference to be drawn from this, said Volaw, was that Mr Kirwan was deliberately targeting private and confidential emails, because they were what interested him.

The objective standard

7.
Mr MacCabe referred us to Sainsbury’s Supermarkets Ltd (appellants) v HITT (Respondent) [2002] EWCA Civ 1588 for the general approach to be adopted by the tribunal, and it is indeed clear guidance from the Court of Appeal, which we will follow:


“The objective standards of the reasonable employer must be applied to all aspects of the question whether an employee was fairly and reasonably dismissed.”


“The range of reasonable responses test (or, to put it another way, the need to apply the objective standards of the reasonable employer) applies as much to the question whether the investigation into the suspected misconduct was reasonable in all the circumstances as it does to the reasonableness of the decision to dismiss for the conduct reason.”


“The range of reasonable responses approach applies to the conduct of investigations, in order to determine whether they are reasonable in all the circumstances, as much as it applies to other procedural and substantive aspect of the decision to dismiss a person from his employment for a conduct reason.”

We take this to mean that at all relevant stages (including the process, the decision to dismiss and the decision to dismiss with or without notice), we have to ask ourselves whether the action in question was within the range of actions which a reasonable employer would take. In performing this exercise, we bear in mind that, depending upon the circumstances, the range of responses of a reasonable employer (ie the range of reasonable responses) may be wide. The tribunal should not lightly say that the employer’s action was unreasonable, and certainly should not do so merely because the tribunal itself would have made a different decision.

8.
It is convenient to consider separately the disciplinary process and the decisions, although there is not always a clear line between the two.

The process

9.
On 20th September 2010 Volaw sent to Mr Kirwan an invitation to a disciplinary investigation meeting on 21st September. The letter stated “These allegations constitute gross misconduct and if proven may lead to disciplinary action being taken which could result in summary dismissal”. With the letter were copies of documents supporting the employer’s concerns, and Mr Kirwan was informed that he could bring to the meeting a colleague. Mr Kirwan also was informed that he was suspended with immediate effect.


That meeting occurred, and a note was made of what was said; a copy of the note was provided to Mr Kirwan.


There was another such meeting on 28th September, the purpose of which was to clarify points arising from the first meeting. Again, a note was made of what was said at the meeting.

10.
Mr Norman (a director of Volaw), who had conducted the two meetings, wrote to Mr Kirwan on 11th October stating that he was required to attend a disciplinary hearing on 18th October, before Mr Preston. He wrote “The broad thrust of the allegations against you are that over the period from 16 November 2009 to 16 September 2010 up to your suspension that you have deliberately targeted, accessed opened and viewed personal, confidential and work email traffic of Volaw and Voisin employees for your own personal and private motives, purposes or gratification, and not, as you claim, randomly as part of carrying out your employment duties.” With that letter Mr Norman provided copies of the documents upon which Volaw relied, and Mr Kirwan was told that he could be represented at the hearing.

11.
The disciplinary hearing on 18th and 19th October was recorded, albeit in a rather amateurish manner, and transcribed. After some amendments, the transcription was finalised.

At the start of the hearing, Mr Preston, whilst explaining the purpose of the meeting, stated “If the complaint is made out then the decision is that you will be summarily dismissed…”.

At the conclusion, Mr Preston, having taken time to reflect upon the hearing, informed Mr Kirwan that Volaw had “reasonable cause to dismiss, the necessary trust and confidence having been lost and so it gave [him] no pleasure at all to say that the complaint is, in [his] view, made out and that AK was summarily dismissed.” Mr Preston went on to tell Mr Kirwan of his right to appeal. This was followed by a letter from Mr Preston to Mr Kirwan dated 21st October confirming the decision.

12.
Mr Kirwan wrote to Mr Pearmain on 25th October notifying him of his intention to appeal, and he wrote again on 20th November stating his grounds of appeal. That appeal was heard by Mr Pearmain on 24th November.


On 2nd December Mr Pearmain wrote a four page letter to Mr Kirwan telling him that his appeal had failed, the decision of Mr Preston stood, and explaining in detail his findings on the arguments put forward by Mr Kirwan.

13.
Overall, our opinion is that the disciplinary process was thorough and fair. It is not often that we see two investigation meetings followed by recorded and transcribed disciplinary and appeal hearings, and such a close examination of the detailed evidence. But, there were specific criticisms by Mr Kirwan of the process, which we must address.

14.
Mr Kirwan complained that Emma Territt, head of HR at Volaw, played conflicting parts in the enquiry and disciplinary process, with the result that she was biased. We understand that what she did was to organise the investigations and hearings, take notes at them, ask a very few questions, transcribe the recordings; on the other hand, and this is where Mr Kirwan says that the problem arose, her emails were amongst those said to have been targeted and read by Mr Kirwan. His argument was that Miss Territt was thus an injured party (or at least believed herself to have suffered by the alleged reading of her emails), and thus could not be impartial.


We understand the point made by Mr Kirwan, but the fact is that Miss Territt played no part in the decisions, and that is the point at which bias really becomes important.  True, she compiled a table of the emails alleged to have been read by Mr Territt, and used her judgment to categorise those calls as private, confidential, work, and so on, but we had no evidence that, in doing so, she either was, or had any reason to be, biased. As for her emails, there was no judgment necessary in allotting a category to them, for there was no suggesting that they were other than confidential work emails.


In our judgment, there is no merit in this complaint by Mr Kirwan.

15.
A similar point was made by Mr Kirwan about Mr Matthew Richardson, whose business is IT Consultancy Limited. He was a consultant to Volaw, dealing mainly with strategic matters, and it is clear that he played an integral part in Volaw’s IT arrangements, for instance attending the monthly IT committee meetings. It was during the course of his work for Volaw that he noticed the significant number of personal and confidential emails being opened by Mr Kirwan, and he reported this, which started the investigation. He produced a report, and then was asked by Volaw to assist in the further investigations, and attended the disciplinary hearing.


Mr Kirwan’s complaint was that Mr Richardson was so closely connected to Volaw that he could not be regarded as independent or objective; in effect, it was said that he was biased in favour of Volaw. Mr Kirwan said that Volaw should have brought in a truly independent expert.


We reject this argument. This was an internal disciplinary process, and Volaw was entitled to rely upon any evidence which it reasonably regarded as reliable. It would have been entitled to rely upon Mr Richardson’s evidence if he had been, for example, an employee of Volaw. If there were evidence showing bias, this would affect the weight to be given to the evidence, and this tribunal might interfere with a decision made on the basis of clearly unreliable evidence, but in this case, there is no evidence that Mr Richardson’s evidence was unreliable.

Decision of disciplinary hearing

16.
The core of Mr Kirwan’s case was that he had indeed opened the emails as alleged, but not for the purpose of reading them, and in fact he did not generally read them, but for the purpose of maintaining the IT system. He had to check emails both because it was a part of his job as described to him by the previous manager, who had left, and because there had been problems with the email system, and he wanted to monitor emails to see if the problems recurred.


There is no doubt that Mr Kirwan had authority to open and read emails, but only for the purpose of doing his job, not for the purpose of prying into private or confidential matters. We say that he had this authority for two reasons. First, he was able to do so, and the majority of Volaw’s employees were not able to do so. The necessary inference is that he, in his position in the IT department, was given this power, and it is probably common knowledge that an IT department must have access to emails in order to perform its functions. Indeed, the Volaw procedures manual states that “the company does monitor all e-mail traffic (internal and external); in other words, members of staff cannot assume that any personal e-mails that they send will remain private and confidential.” Second, both Mr Richardson and Miss Territt accepted that monitoring of emails was standard in offices.


Mr Kirwan appears to have had no job description, despite asking for one, and there was no guidance for him how to do his job, other than what he was told by the manager who left some years previously. That manager, Mr Wright, produced a Handover Report before he left Volaw’s employment in early 2006, but the evidence was that this useful document was never given to Mr Kirwan. Our impression is that Mr Kirwan was poorly managed and had there been better management, it is likely that this issue would have arisen and been dealt with much earlier. However, Mr Kirwan was a fairly senior employee, and if he was reading the emails for his own purposes rather than as part of his job, in our judgment he knew, or ought to have known, that this was wrong.

17.
Mr Kirwan chose not to have a colleague with him at the disciplinary hearing. Apart from him and Mr Preston, Mr Norman, Mr Richardson and Miss Territt attended. The tenor of the meeting was that Mr Norman presented the case for the Respondent, then Mr Kirwan made his own points, and Mr Preston asked many questions of both of them.

It is clear that the hearing was robust and that Mr Kirwan dealt ably with the many questions which were put to him by Mr Preston. The thrust of those questions was to explore whether Mr Kirwan’s explanation that he was not generally reading the emails, and certainly not doing so for his pleasure, could be true. Mr Kirwan provided several reasons for opening the private and confidential emails, and he challenged the categorisation of the emails which was done by Miss Territt.

18.
At the end of the disciplinary hearing, Mr Preston summed up the points made by both sides, and it was a balanced summary. He decided that there was reasonable cause for Volaw to dismiss Mr Kirwan, and that he be summarily dismissed.

19.
We have stated the test which we have to apply. It is not for us to state the decision which we think that Mr Preston should have made; we have to consider whether his decision is one which he reasonably could make, whether or not we think it was correct. To some extent, this boils down to us considering whether it was reasonable for Mr Preston to disbelieve some or all of Mr Kirwan’s explanations. Our decision is that Mr Preston’s decision was within the range of decisions which he reasonably could make on the evidence. 

The appeal

20.
Mr Pearmain came to the appeal with no prior knowledge of the matter. At the beginning he said that he regarded “as the substantive issue….whether or not there has been targeted accessing of emails and misuse of the jurisdiction that AK was given in relation to accessing the email system….”. The points made by Mr Kirwan were, broadly, those made at the first hearing, but considerably refined and amplified.

21.
Mr Pearmain took time to consider his decision and on 2nd December he wrote to Mr Kirwan a detailed explanation of why he rejected the appeal and endorsed Mr Preston’s decision.


Again, we are satisfied that this was a robust and fair hearing, and we cannot say that Mr Pearmain’s decision falls outside the range of what was reasonable.

Conclusion

22.
Applying the test which we have described, we hold that the dismissal was fair.

Dismissal without notice

23.
The decision of Mr Preston was that Mr Kirwan be summarily dismissed. He found that Mr Kirwan had fallen below the required standard of highest integrity and that the necessary trust and confidence had been lost.

Part of our duty is to consider whether the sanction imposed by the employer, where there has been misconduct by the employee, falls within the range of what is reasonable. This must follow from the Employment Law, which in Article 56 provides for minimum periods of notice which apply unless, according to Article 56(6), either party is entitled to treat the contract as terminable without notice by reason of the conduct of the other party. An employer is not at liberty to treat any misconduct as entitling it to avoid the statutory notice period by dismissing without notice. To justify instant dismissal, the misconduct must be gross, or must go to the foundations of the contract, which is to say, it must be a fundamental breach of the contract of employment. We therefore have to consider whether dismissal without notice was within the range of reasonable responses to the conduct of Mr Kirwan.

24.
We recall that Mr Preston said at the start of the hearing “If the complaint is made out then the decision is that you will be summarily dismissed…”. Those words echoed what Miss Territt wrote on 20th September (see paragraph 9 above). In our view, it was wrong for Mr Preston to have made this decision before he had heard the evidence, for that evidence was bound to contain information and nuances which would determine whether there had been a fundamental breach of the contract of employment.

25. 
Whilst it was within the range of reasonable responses for the employer to treat the conduct of Mr Kirwan as sufficiently serious to justify dismissal, that does not necessarily mean that dismissal without notice was reasonable. 

26.
One of the points made by Mr Kirwan in his appeal, and he made it at the disciplinary hearing, was “I always thought that I was doing the right thing and no one has ever told me any different and if they had have done I could  have done something about it, or if someone thought it was wrong, then they should have told me to change my ways, or do something different…”. Had management taken a proper interest in Mr Kirwan, had it known that he had access to private and confidential email, it should have given him guidance and training on when he should use that access. Had there been some proper monitoring of how he spent his time, his accessing of so many emails would have been noticed and he would have been warned, and matters should not have reached the point of disciplinary proceedings. It was clear to us that the directors of Volaw did not know that somebody other than them had access to their highly confidential email exchanges; had they known, doubtless they would have used the normal practice of ‘password protecting’ confidential exchanges.

27.
In our judgment, it was not within the range of reasonable decisions for Volaw to treat Mr Kirwan’s conduct as gross misconduct sufficient to justify instant dismissal or as a fundamental breach of the contract of employment leading to a breach of the implied term of trust and confidence. This was a misuse of time and of privileged access to certain classes of emails where there had been no warning by the employer and no guidance or training to make it clear that what Mr Kirwan was doing was wrong. 


The consequence of this decision is that Mr Kirwan was entitled to 8 weeks notice or 8 weeks pay instead of notice. We therefore order Volaw to pay to Mr Kirwan in respect of the notice to which we was entitled £957.86 x 8 weeks = £7,662.88.

Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.


Case Number:  
2108-114/10

Applicant: 

Mr Paul Francis James Carré


Respondent:

Citicabs Limited

Representation: 


For Applicant: 
The Applicant represented himself

For Respondent:
Mr John King, Director

Hearing on 

14th April 2011






Before:

Mr David Le Quesne, Chairman; Messrs Stewart 




Mourant & Patrick Kirwan , Panel Members

1
Mr Carré was employed by Citicabs as an administrator/telephonist/radio operator for some years until May 2010. By letter dated 30th April 2010 he gave 4 weeks notice of termination of his employment, with his last day being 28th May 2010. By letter dated 4th May 2010 the Respondent summarily dismissed Mr Carré for not attending work.


Mr Carré claims that, having himself given notice, he was entitled to continue to work during his notice period, or be paid in lieu of notice. In effect, his argument was that, he having given notice, he could not thereafter be summarily dismissed by his employer, during that period of notice.

2
In his JET 1 form, Mr Carré claimed unfair dismissal, but this claim was not allowed because he did not make it within the statutory 8 weeks. He was left with his claim for payment in lieu of notice and a claim for holiday pay.

3
There is no doubt that Mr Carré’s notice of resignation was effective. From that time, he continued to be employed by the Respondent in the terms of the contract which was in force at that time. Thus, during the period of notice, Mr Carré had to perform his duties in accordance with the contract, and the Respondent had to do the same, particularly, it had of course to continue to pay Mr Carré.

4
Equally, there is no doubt that the summary dismissal by the Respondent, by the letter of 4th May, was effective to terminate, immediately, the contract of employment between the parties.


The reason why the Respondent wrote its letter of 4th May 2010 was because Mr Carré did not attend work when he should have done. He knew that he should be at work, for he had requested some days holiday and his request had been refused by the Respondent. This refusal was in fact the main reason why Mr Carré resigned. Despite that refusal, Mr Carré took the holiday.


As already stated, during the period of notice, Mr Carré continued to be an employee of the Respondent, so he was obliged to attend work unless there was a reasonable excuse not to do so. Taking a day’s holiday when it had been requested by him, and refused by his employer, was a breach of the terms of employment for which the Respondent was entitled to summarily dismiss him.

5
Our decision therefore is that Mr Carré was fairly dismissed by the Respondent, and he is not entitled to any payment in respect of the period up to 28th May, when by his own resignation, his employment was to terminate. 


We do however agree with Mr Carré that the applicable contract of employment was the written contract of 27th January 2007 as amended by the Respondent’s letter to him dated 12th March 2010. Mr Carré therefore is due holiday pay as on the written calculation provided by him, and we order the Respondent to pay to the Applicant for holiday pay which is due the sum of £224.28.
Jersey Employment Tribunal

Case Number:  
3107-098/10
Applicant: 

Mrs Ann Dorothy McKenzie

Respondent:

Wholesale Electrics (Jersey) Limited
Representation: 

For Applicant: 

The Applicant represented herself
For Respondent:

Mr John Miller, Director
Hearing on 

18th April 2011

Before:


Mr David Le Quesne, Chairman; Messrs Timothy 




Langlois & Mark Therin, Panel Members

1.
This is a claim by the Applicant for unfair dismissal, and the relevant facts are as follows:-

On 13th July 2010, Mrs McKenzie, whilst at work, learned that her husband had been arrested in Jersey. She went home, where she found the police, who searched her house and then arrested her; she was detained and questioned until 15th July, when she was charged in the Magistrates’ Court and granted bail. After Mrs McKenzie had been arrested, her sister, Mrs Oliver, who gave evidence, rang the Respondent to say what had happened.


Mrs Oliver took her sister home after the court hearing on 15th July.  On the way, when Mrs McKenzie said that she intended to return to work the next day, her sister told her that Mr Miller had said that she had been dismissed. Mrs McKenzie then called Mr Miller at home.


Prior to the call, the police went to the Respondent’s premises, where Mr Miller found them; they wanted to remove for examination the computer on which Mrs McKenzie had sent an email, but he persuaded them not to do so. They told him that Mrs McKenzie had taken money to the UK in connection with the supply of drugs. Mr Miller said that he decided to take no action until he had heard Mrs McKenzie’s version of events, but clearly he had been told, in effect, that Mrs McKenzie had been arrested in connection with a serious drugs offence.


There was disagreement between what Mr Miller and Mrs McKenzie told us was said when she called Mr Miller. However, the essential point in our view is that, according to Mrs McKenzie, she told Mr Miller that she had taken money to the UK; indeed, what Mrs McKenzie told us was that she told Mr Miller that she “was guilty of taking the money over”.


Mr Miller told Mrs McKenzie that she was dismissed and that he was writing to confirm this.


Eventually, Mrs McKenzie appeared before the Royal Court, with other defendants including her husband and son, and the charge against her was withdrawn. Her husband and son were sentenced to prison. 

2
Mrs McKenzie was not able to explain to us the charge which she faced, save to say that it was a charge of “taking money to the mainland”, and that is the charge of which she said that she was guilty, for she had taken money to the UK. Clearly there must have been more to the charge than that, for taking money to the UK is not a criminal offence. However, the vital point is that she regarded herself as being guilty of that charge, and so she told Mr Miller that she was guilty.

3
Mr Miller had been told much by the police, including that the email which she sent her son from the office computer was to warn him that the police were on to him, and that he should dispose of his mobile telephone. They also told him that the money Mrs McKenzie had taken to the UK was for drugs. With that information in his mind, Mr Miller then was told by Mrs McKenzie that she was guilty. It is not surprising that he understood from both a combination of what the police and Mrs McKenzie told him that she had committed a serious drugs related crime, for which she expected to be sent to prison.

4
We asked Mr Miller if he had considered suspension, and he said that he had not, and that he felt that he had no alternative to instant dismissal.


Mr Miller also told us that Mrs McKenzie had worked for the Respondent for 28 years, she knew the whole office system and the last thing he wanted to do was fire her, particularly when Mr Quenault, the person who really runs the business, was on holiday; he felt very sorry for her.


It appears to us that there was a most unfortunate misunderstanding here. Mr Miller understood that Mrs McKenzie admitted to him having committed a serious drugs related offence, for which she had been released, and in respect of which his offices had been searched by the police. Mrs McKenzie admitted to Mr Miller that she was guilty, but she clearly did not understand the charge against her; in her own mind, she was not saying that she was guilty of the alleged offence, but only of taking money to the UK.

5
We have to decide whether, in the circumstances, it was reasonable for Mr Miller to summarily dismiss Mrs McKenzie. Our decision is that it was reasonable. The sad fact is that Mrs McKenzie did nothing to correct Mr Miller’s understanding from the police that she was involved in a serious drugs offence, and indeed she actually told him that she was guilty (of something). It was reasonable for Mr Miller to reach the conclusion which he did, and having reached that conclusion, it was reasonable for him to dismiss Mrs McKenzie for gross misconduct. 


In the event, the charge against Mrs McKenzie was dropped, so there appears not to have been the gross misconduct for which she was dismissed, but that makes no difference to our decision, which has to be based upon what Mr Miller reasonably believed at the time.


Mrs McKenzie’s claim therefore is dismissed, but we think it right to say that we have sympathy for her.

Jersey Employment Tribunal


Case Number:  
0508-101/10

Applicant: 

Miss Katrina De Jesus


Respondent:

A E Surcouf & Sons Limited, t/a Easenmyne

Representation: 


For Applicant: 
The Applicant represented herself

For Respondent:
Mr Timothy Pedley, Managing Director

Hearing on:

19th April 2011


Bef

Before:

 Mr David Le Quesne, Chairman; Mrs Susan Armes & 



Mr Michael Baudains, Panel Members


1.
Miss De Jesus claims that she was constructively dismissed and claims as a consequence statutory compensation. 

2.
The evidence was that during the course of Miss De Jesus’ employment her performance concerned the Respondent, which took both informal and formal steps towards improvement, and at the same time, she was unhappy, believing that she was being bullied or at least poorly treated by one or two of her colleagues, and that the Respondent took insufficient steps to alleviate this.

3.
Eventually, Miss De Jesus wrote to the Chairman to complain; he passed the letter to Mr Pedley, the Managing Director of the Respondent, for investigation. Mr Pedley investigated the complaint and concluded that Miss De Jesus’ had not been victimised, as she alleged, and he wrote on 7th May 2010 to tell her so. At the end of that letter, he said that he or another senior employee would be prepared to “host a meeting between you and your supervisor if you feel that this would be a beneficial part of a reconciliation process.”


Miss De Jesus said that she did not respond to this invitation, and Mr Pedley told us that he waited for a response, and made a diary entry to review the matter in a month, for he did not want to leave it unresolved.

4.
On 27th May, Miss De Jesus sent another complaint to the Chairman, which resulted in another investigation by Mr Pedley. This investigation made little progress because Miss De Jesus was signed off with an illness. However, on 14th June 2010 there was a meeting between Miss De Jesus, Mr Pedley, and another employee who was there to make notes. We were provided with the notes.


The first part of the meeting was concerned with the matters which troubled Miss De Jesus.  Mr Pedley then said that he had been contacted by somebody in Cimandis to say that he was offering Miss De Jesus a job, which she was due to start on 21st June. Miss De Jesus confirmed that she had been offered another job, but told us that she had not, at that point, accepted it. 

5.
Miss De Jesus said in evidence that during the meeting she made up her mind to leave, for she thought that if she remained, nothing would change. Clearly, by the end of the meeting, if not earlier, Miss De Jesus had decided to leave, for she told Mr Pedley that she would take the other job, and shook hands with him.

6.
We are satisfied that the Respondent did deal appropriately with Miss De Jesus’ grievances; it carried out investigations and spoke to some colleagues. In particular, we note Mr Pedley’s letter to Miss De Jesus of 7th May 2010, to which we already have referred. In that letter, Mr Pedley offered to hold a reconciliation meeting, but Miss De Jesus did not respond. It is not fair for an employee to complain of her employer’s lack of reaction when the employer makes an offer to continue the process.


Then, at the last meeting, on 14th June, the Respondent continues with its enquiry, despite having learned just before that Miss De Jesus had been offered another job.  In any event, that meeting was a waste of the Respondent’s time, for Miss De Jesus made up her mind, during or before it, that she would leave and take up the alternative job offer. An employee should give the employer reasonable time, and assistance, to deal with a grievance.

7.
We therefore do not agree that Miss De Jesus was constructively dismissed.

Jersey Employment Tribunal

Case Number:  
1009-120/10
Applicant: 

Mr Mark Calvin Lawton

Respondent:

Harsco Infrastructure (Channel Islands) Limited
Representation: 

For Applicant: 
The Applicant represented himself
For Respondent:
Mr Michael Lambe
Hearing on 

16th May 2011


Before:  
Mr David Le Quesne, Chairman; Messrs Stewart Mourant and Alan Hall, Panel Members


1 The Respondent is in the scaffolding business and is part of a larger organisation which used to be known as ‘SGB’. The Applicant had worked for that organisation, on and off, for about 26 years. At the end of 2009 it became convenient for both Mr Lawton and the Harsco company for which he was working in the UK, for him to be transferred to work for the Respondent in Jersey, and he duly started work in Jersey in early January 2010.

In mid 2010, Mr Lawton realised that the work in Jersey was coming to an end, so he made enquiries about returning to work in the UK on a major project in London, and he made this known amongst his work colleagues. The Respondent’s site services manager in Jersey, Mr Jonathan Young, said that he knew that Mr Lawton was looking for work in the UK.
2 There was a meeting between Mr Lawton and Mr Young at the Respondent’s office on 12th July 2010, as a result of which Mr Lawton’s employment subsequently came to an end. The issue to be determined by us is whether Mr Lawton resigned, as the Respondent contends, or the Respondent dismissed him, as he says.
3 Mr Lawton told us that he had decided that he should look for work in the UK because he knew that the work in Jersey soon would come to an end, and he therefore arranged to speak to the Harsco business in London with a view to securing a job on a major forthcoming project. Before any binding arrangement had been made for this new work, he was told by Mr Young, on 12th July, that his employment would end on the following Friday, 16th July. As a matter of fact, he asked Mr Young if he could work an extra week, and Mr Young agreed, but when he asked for a further week, it was refused because, Mr Young told us, there was no more work. 

In support of his version of events, Mr Lawton pointed out that after such long service with the group of which the Respondent was part, some of it as services manager, he well knew employment procedures and, in particular, knew that if he was going to resign, he should do it in writing giving appropriate notice. He also pointed out that it was unlikely that he would have resigned his employment with the Respondent without making sure that he had the job in London, for he would be losing many years accumulated employment rights. 


To summarize Mr Lawton’s position as we understood it, he had transferred from one member of the group to another when he moved to Jersey, and in doing so had preserved his continuity of employment; given that the job in Jersey was coming to an end, he was endeavoring to do the same in reverse, by simply transferring back to the UK within the same group. In such circumstances, there would be no reason for him to resign, or at least, not until he had secured a new job with the UK company in the group.

4
The Respondent’s case was that it did not dismiss Mr Lawton, but accepted his resignation on 12th July. Mr Young knew that Mr Lawton was looking to move back to the UK for work, but was not sure what job and with what employer Mr Lawton intended to work. On 12th July, Mr Young told us, he was told by Mr Lawton that he had found a job in London and would finish work in Jersey on 16th July. A few days later, he was called by Mr Lawton who said that as the London job was delayed he would like to continue his employment for the time being with the Respondent; he gave Mr Lawton a further week’s work, but when he was asked for yet another week’s work, he refused because he did not have work available. In response to a question from the Tribunal, Mr Young said that, had there been work available, he would have continued to employ Mr Lawton.

5
In a case like this, where the employee says he was unfairly dismissed and the employer says that it did not dismiss, but rather the employee resigned, it is for the employee to satisfy the Tribunal on the balance of probabilities that he was dismissed. If he succeeds, then it is for the employer to satisfy the Tribunal as to the grounds for dismissal and that they were fair.

6
Mr Lawton has not satisfied us that he was dismissed; in our judgement, he resigned from his employment with the Respondent. Our reasons for our decision are as follows:

(a)
Mr Lawton’s case was that he was summarily dismissed by Mr Young because of some alleged dishonesty by Mr Lawton concerning a parking ticket. We cannot accept that, had Mr Young been so incensed by that matter as to lead him to dismiss Mr Lawton without any of the contractual disciplinary procedures, he would a few days later have been prepared to take back Mr Lawton as he did, or that he would have, as he told us, taken him back in the long term had there been work. 

(b)
We do accept Mr Young’s evidence that he believed that Mr Lawton had found another job, in the UK, although he did not know if it was within or without the same group.

(c)
There was no evidence that Mr Lawton discussed with the Respondent his intention that he would only stop being employed by the Respondent if and when he had secured employment with the UK company within the group. 

7
Mr Lawton’s claim that he was dismissed therefore fails. We have sympathy for Mr Lawton, for he appears to have believed that he was not resigning from his job in Jersey, but instead thought that he was helping both himself and the Respondent by trying to find a job with the UK company in the group, in the light of the diminishing work in Jersey; he seems to have thought that there was an arrangement whereby he would transfer seamlessly from the Jersey to the UK company, just as he had at the beginning of the year transferred in the other direction. There was, however, no evidence that Mr Lawton had discussed with his employer in Jersey that a seamless transfer back to the UK would take place similar to that which brought him to Jersey.


In our judgment it was reasonable, and probably inevitable, for the Respondent, when told by Mr Lawton that he was leaving at the end of the week, to understand that he was terminating his employment.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2809-128/10

Applicant: 

Mr Eleoteria Fernandes Pinto
Respondent:

Faulkner Fisheries Market Limited
Representation: 


For Applicant: 
The Applicant represented himself

For Respondent:
Mr Sean Faulkner, Director
Hearing on 

23rd May 2011


Before:  
Mr David Le Quesne, Chairman; Mrs Kelly Flageul and Mr Alan Hall, Panel Members


1
Mr Pinto claims that he was unfairly dismissed by the Respondent; in fact, it is a claim for constructive dismissal, for he says that he was put in a position in which he had to resign.  He worked for the Respondent from 1999 to September 2010, first as a fishmonger and then he was promoted to manager of the Respondent’s shop in the fish market. The evidence was that, until the end, Mr Pinto and Mr Faulkner had a very good relationship.

2
In May 2010 Mr Faulkner compared the till receipts for the market shop with the credit card printouts; he noticed that a till roll transaction was for £47.13 whilst the relevant credit card printout was for £57.13. Mr Faulkner established that this discrepancy arose because a customer had been sold, in addition to £47.13 worth of fish, a fish scaler for £10.00; this sale of the scaler being a private transaction between Mr Pinto and the customer which, Mr Pinto told us, was not meant to go through the credit card or the till; he was simply doing a favour to a client and selling him one of the last of a batch of scalers which he had imported from Portugal, and which belonged to him. Apparently the client had asked Mr Pinto a week or so previously if he could find him a scaler, and Mr Pinto told him that he had a spare one at home which he would bring in to the shop.


It was clear to us that whereas Mr Pinto did not regard this £10 scaler as a matter of significance, Mr Faulkner took the contrary view; he said that the discovery that his shop manager had conducted a private transaction whilst on duty as shop manager undermined his faith in him as a manager.


Mr Faulkner arranged a disciplinary hearing a few days later at which, said Mr Faulkner, Mr Pinto apologised, but also lost his temper. The result of the hearing was that Mr Pinto was given a final written warning.

3
In August 2010 customers of the Respondent complained to Mr Faulkner that the dish of fruits de mer which Mr Pinto had prepared for them had been highly unsatisfactory, to the extent that they went back to the shop to complain and went elsewhere to supplement the dish, and, on the following day, a Sunday, they drove to see Mr Faulkner at his office at L’Etacq (where they saw his son, not him). Subsequently they wrote a detailed letter of complaint to Mr Faulkner.

4
Mr Faulkner arranged another disciplinary meeting, to consider the allegation that the dish of fruits de mer had been poorly prepared and that Mr Pinto’s response to the customers when they spoke to him to complain, was arrogant and rude.


That meeting was attended by Mr Faulkner and his general manager. Mr Pinto was told that he could bring a representative with him, but did not; he represented himself.


The decision was that Mr Pinto should no longer be manager of the shop in the fish market, but that, rather than dismiss him, he would be offered another position, at a lower rate of pay, as a fishmonger, at the main premises in L’Etacq. So, the alternative to dismissal was to work at a different location at the level at which he originally had been employed, at a reduced wage.

5
Mr Pinto responded by letter, stating that, whilst he was prepared to work as a fishmonger, and thus be paid less, he was not prepared to work at L’Etacq. It was made clear to him that the only alternative to accepting the job as fishmonger at L’Etacq was dismissal.

6
On 16th September 2010 Mr Pinto wrote to Mr Faulkner “….you have made your position very clear and leave me with no option but to re-sign with immediate effect because the changes to employment conditions are untenable to me…”.

7
The Respondent is a small company forming part of the Faulkner group. The disciplinary process in this case was, in our judgment, sufficient. Mr Pinto attended the hearings, having been told that he could bring a representative, he knew what were the matters in respect of which he was being criticised and he was allowed to speak and was allowed to appeal the decision.    

8
The Respondent’s decision to issue a final written warning in respect of the first matter was reasonable; despite the low value of the fish scaler, the fact was that, whilst employed by the Respondent in the Respondent’s fish shop, he carried out a transaction for his own benefit.


Mr Faulkner told us how seriously he took the customers’ complaint about the dish of fruits de mer: not just the poor preparation of the dish, but also Mr Pinto’s apparent lack of concern about the complaint. The fact that Mr Pinto did not appear to realise the importance of what was being alleged contributed to Mr Faulkner’s desire to remove him from the managerial role.


We asked Mr Faulkner why he would not accept that Mr Pinto should return to being a fishmonger in the shop in the fish market, and he said that it would not have worked, for Mr Pinto would have been working under the supervision of his replacement, who, until then, had been working under his supervision.


In our judgment, it was reasonable for the Respondent to make the decision that either Mr Pinto work at L’Etacq as a fishmonger, or he would be dismissed. 

9
To summarise, we find that the disciplinary process was sufficient and that in the circumstances the decisions taken by the Respondent were reasonable. 


In fact, Mr Pinto was not dismissed; he resigned beforehand. In our judgment, as already implied, that resignation was not due to the unreasonable behaviour of the Respondent, so this was not a constructive dismissal.


Mr Pinto’s claim that he was unfairly dismissed therefore fails. His claim to payment instead of notice therefore also fails.

10
Mr Pinto claims that he is owed payment in lieu of holiday and this is agreed by the Respondent.  Further, both sides agree that the amount of holiday is 4.25 days. However in accordance with Article 11(3) of the Employment (Jersey) Law 2003 the fraction of the day is rounded up, therefore, the calculation is as follows:


Mr Pinto was paid £480.00 for working 45 hours over 5 days per week. This equates to £96.00 per day, so £96.00 x 5 days = £480.00. 

We therefore order the Respondent to pay to the Applicant £480.00.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1910-134/10
Applicant: 

Miss Liliana Batista Da Silva

Respondent:

DPZ Synergy Limited
Representation: 

For Applicant: 
The Applicant represented herself
For Respondent:
Mr Malcolm Cunningham, Director
Hearing on 

31st May 2011


Before:  
Mr David Le Quesne, Chairman; Mrs Mary Curtis & Mr Samuel Le Breton, Panel Members


1
Miss Da Silva was employed by the Respondent from 30th March 2004 until dismissed on the ground of redundancy on 29th September 2010. She claims that she was unfairly dismissed, was not paid for two days holiday pay, and was not given itemised pay statements as required by the Law.

2
The Respondent’s business is independent financial planning; it is part of a group of companies consisting of DPZ Holdings Limited (‘Holdings’) and its two subsidiaries, the Respondent (‘Synergy’) and DPZ Capital Limited (‘Capital’). At the relevant time, the two subsidiary companies occupied the same premises and shared some staff and services.

3
Mr Cunningham accepted on behalf of Synergy that it did not provide to the Applicant itemised pay statements, so we can quickly dispose of that part of the claim by declaring that the Respondent failed to comply with Article 51 of the Law and thus it has committed an offence as described in Article 55.

4
Miss Da Silva was employed as an administrator. Her first contract of employment dated 1st July 2005 included a job description which, broadly, included the sort of tasks one would expect to see for such a job in a small organisation: operating the switchboard, greeting clients, dealing with stationery, general administration duties. Her second contract, made on 2nd July 2010, was a longer document; it still described her as an administrator, but did not have a job description. In the circumstances, we assume that the first job description still applied, as the employment was uninterrupted.


In fact, the balance of the job did change in 2010, when Synergy moved into the office of Capital; there was much less reception and switchboard work and more general administration.

5
Miss Da Silva’s evidence was that she was called to a meeting with Mr Cunningham and Mr Guy Browning, another Director, on 28th July 2010 and told that she was to be made redundant. Miss Da Silva told us that she did not remember much of the conversation because she was shocked and in tears, but we understand from all the evidence, including a letter given to her by Synergy the next day, that the reasons for the redundancy were (a) that it needed to reduce costs due to financial pressures, and (b) that the requirements for an administrator had significantly reduced because so much of the work was being done on-line, rather than on paper, meaning that much of the administration work now being done by the financial advisers themselves.


We do not doubt either of these reasons.


Thus, the redundancy process, insofar as Miss Da Silva was concerned consisted of the meeting on 28th July when she was told of her dismissal due to redundancy, and receipt of the letter on 29th July. That letter also stated that Miss Da Silva would be paid two months salary and a further payment of 6 weeks salary; this additional payment was generous and we believe that it reflects the regret felt by Synergy. It was also agreed that she would not be expected to return to work. 

6
The complaint of unfairness made by Miss Da Silva is based upon lack of fair or proper process; in particular, she points out that not long before she was made redundant two new employees were engaged, one as a part time receptionist and one as an administrator, and that she should have been considered for both jobs.


Synergy relied upon two arguments. First, it said that the new appointments were made before it thought about making Miss Da Silva redundant. Second, it said that the new appointments were made by Capital, not Synergy, so it could not be said that Miss Da Silva’s employer had taken on new employees just before making her redundant.

7
Both Mr Cunningham and his fellow Director, Mr Browning, assured us that when the two new employees were taken on, first the part time receptionist and then the administrator, they did not have in mind that they might have to consider making Miss Da Silva redundant. We were told that the question of redundancy arose within the month preceding notification to Miss Da Silva. 

We are troubled by a couple of matters.


We were told that the decision to dismiss Miss Da Silva was taken within the month before she was informed. That does not fit easily with the following passage from Mr Cunningham’s letter to Miss Da Silva on 29th July “It is with great regret, that after lengthy consideration by the Directors, I have to inform you that your position has been made redundant …”. The plain meaning of this passage is that “lengthy consideration” was given to the possible redundancy of Miss Da Silva.

The other troubling matter is that both the reasons described in paragraph 5 above must have become apparent, and developed, over a period of time, rather than suddenly emerging and requiring urgent action within a month of that emergence.

If there had indeed been lengthy consideration by the Directors, presumably because of their growing realisation that the administration job and the financial position was changing, the proper course would have been to involve Miss Da Silva in discussions in the early days, which might have led to her being considered for the two jobs which became available.

8
In this case, we are primarily concerned with the redundancy process.

9
Article 2(2) Employment (Jersey) Law 2003 states ‘For the purposes of paragraph (1) the business of the employer together with the business or businesses of his or her associated employers shall be treated as one…’

UK legislation similarly provides that the business of an employer may be treated as one with the business of any associated employer. 

We understand Article 2(2) to mean that for the purpose of considering the redundancy process as a whole we can treat the employer as being the group. 

We bear in mind the following factors:

a)
Capital moved into the premises about a month before Synergy, and Synergy’s occupation and use of some services was pursuant to a services agreement between the two companies. Thus, the two companies were in the same premises and some jobs, such as reception and switchboard, were done by one employee for both companies.

b)
The working boundaries as far as staff were concerned were not clearly marked. Miss Da Silva, when working as administrator for Synergy, nonetheless sometimes picked up the telephone for callers for Capital. When the new administrator was taken on by Capital about a month before Miss Da Silva left, it was Miss Da Silva who had to teach her how to deal with the post. When Synergy moved into the premises, Mr Browning suggested to a Director of Capital that they might use Miss Da Silva as the joint receptionist.

c)
Some Directors were on both boards.

10
What this means is that in the circumstances of this case, the process prior to the dismissal on the ground of redundancy should have taken into account the employment requirements of the group, which is to say both Capital and Synergy. We think that this is fair and common sense in these circumstances. It would be inconsistent with the spirit of the procedural requirements relating to redundancy if on the same day, Capital could have advertised a vacancy for an administrator and Synergy could have made an administrator redundant.

11
Procedural fairness is an integral part of the reasonableness test which has to be applied, and the employer will not normally act reasonably unless he warns and consults any employee affected, adopts a fair basis on which to select for redundancy and takes such steps as may be reasonable to avoid or minimise redundancy by deployment within his own organisation. In Polkey v AE Dayton Services Ltd 1998 ICR 142 Lord Bridge stated “…in the case of redundancy, the employer will not normally act reasonably unless he warns and consults any employees affected or their representative, adopts a fair basis on which to select for redundancy and takes such steps as may be reasonable to avoid or minimise redundancy by deployment within his own organisation.”

In this case, there was no warning by the employer and no consultation. It may be that warning and consultation would not have averted the dismissal, but that is not quite the point. We do not know what, if anything, might have happened differently had Synergy followed the well-established process, and we do not have to speculate, but the point is that proper warning and consultation not only tends to make the process fairer and more palatable for the employee, but it can produce an alternative to redundancy.

Here, we do speculate in order to illustrate. Had there been warning and consultation when the cloud of redundancy first was sighted by the employer, it may be that one of the two jobs in the organisation would have been vacant. Had there been consultation, Miss Da Silva might have suggested that she work part time (she told us that she would have taken a part time job), or that, as she was pregnant, she take several months off to have her child and then discuss with Synergy what work might be available; job sharing with another employee might have been possible. We have no evidence that such alternatives to redundancy were considered by Synergy, and the failure to bring Miss Da Silva into the process deprived her of the opportunity to suggest alternatives to redundancy.

12
There was a significant failure in the process when the Respondent did not consider the organisation as a whole. It should have considered what alternatives to redundancy there were in the organisation, not just in Synergy, and who in the organisation should be in the pool of those from whom the redundancy would be made, rather than looking at Synergy in isolation. Had this been done, one of the other employees might have been chosen for redundancy, or two members of staff might have agreed to share a job.

13
Each of the matters referred to above amounts to a material defect in the redundancy process which makes Synergy’s decision to dismiss on the ground of redundancy unreasonable; in our judgment Miss Da Silva was unfairly dismissed.

14
Miss Da Silva’s entitlement upon dismissal was 8 weeks notice. This was paid to her. She was owed two days holiday, but this was subsumed in the time during her notice period when she was not asked or expected to return to work and was at liberty to take another job, so we make no award for holiday pay.

The scale of compensation for unfair dismissal is in the schedule to the Employment (Awards) (Jersey) Order 2009; it is 26 weeks pay. The Respondent in fact paid the Applicant an extra 6 weeks pay, so we order that the Respondent shall pay to the Applicant as compensation for unfair dismissal 20 weeks pay, calculated as follows: £360.58 x 20 weeks = £7,211.60.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2110-138/10
Applicant: 

Mr Robert Grzegorz Permus
Respondent:

Aston Services Limited
Representation: 

For Applicant: 
The Applicant represented himself
For Respondent:
Mr Robert Panelli, Director
Hearing on 

2nd June 2011


Before:  
Mr David Le Quesne, Chairman; Messrs Stewart Mourant & Samuel Le Breton, Panel Members


1
The Respondent is a substantial air conditioning and electrical engineering business employing between 40 and 50 people. One of the employees was the Applicant, whose employment commenced on 29th January 2009 and terminated when dismissed on the ground of redundancy on 13th October 2010.


The Applicant claims that he was unfairly dismissed.

2
The process leading to the dismissal was as follows:

(a) 
Some weeks prior to the dismissal Mr Panelli, who was the managing director of the Respondent, told about 8 employees, including Mr Permus, that work was drying up, the Respondent was struggling to find work for all the employees, and that there may have to be redundancies. Whilst only about 8 employees were told this, Mr Panelli knew that the message would be spread, and it was, for there were many anxious enquiries from the employees.

(b)
Largely because the commencement of one large contract was delayed several times, the board discussed redundancies, for the Respondent was not able to find jobs for all employees.

(c)
The board considered which employees should be made redundant and decided upon two employees, of whom Mr Permus was one. Mr Panelli told us that Mr Permus was selected because there had been problems with his time keeping, workmanship, limited ability due to lack of knowledge of British standards and less than perfect use of the English language.

(d)
On 29th September 2010 Mr Panelli happened to see Mr Permus in the office/storeroom and told him that, due to lack of work, the company could  not continue to employ him.

3
We accept that the Respondent was entitled to make the decision that it needed to reduce its staff costs by reducing the number of employees. This case, as with others, comes down to a question of the reasonableness of the dismissal for redundancy in the light of the procedure which was adopted.


The starting point is that a dismissal may be unreasonable simply because the employer failed to follow a fair procedure, even though the employer can show that the ground for dismissal was fair, or potentially fair. If the Tribunal finds that the procedural steps were unreasonable, generally the defect cannot be cured by the employer showing that, even if reasonable steps had been taken the employee still would have been dismissed; once the procedure is found to be so unfair as to amount to unreasonable, the dismissal is unfair.


There are no hard and fast rules on what procedural steps are required in the case of redundancy, but there is plenty of guidance from the courts. Ultimately, the question for the Tribunal will be whether, in all the circumstances, the procedure was within the band of what was reasonable. 

4
A good starting point in considering the reasonableness of the process is the set of four factors which the Employment Appeal Tribunal (in Williams & ors v Compair Maxam Ltd) suggested a reasonable employer might be expected to take:

- whether the selection criteria were objectively chosen and fairly applied

- whether employees were warned and consulted about the redundancy

- whether, if there was a union, the union’s view was sought

-whether any alternative work was available.


Applying those factors to this case, (a) Mr Panelli told us that selection criteria were used, but there was no note of them or how they were applied; (b) the only warning was that described on paragraph 2(a) above, which we regard as just adequate, but there was no consultation with Mr Permus, which we regard as a serious defect; (c) no union was involved, as far as we are aware, so this factor is not relevant; (d) we understand that there was no alternative work immediately available.


The Respondent’s disregard of reasonable process is also illustrated by the manner in which Mr Permus was informed that he was to be dismissed, which was a casual discussion whilst standing in the office/storeroom where employees go to fill in their time sheets. Even if all the other requirements involved in a reasonable process are satisfied, a matter of such gravity – the dismissal from employment - deserves some preparation, formality and privacy, for it amounts to telling an employee that his source of income is about to cease. The employer may have no idea of the devastating personal consequences of such news, and therefore should be sensitive when deciding how to impart the bad news.

5
In our judgment, the failure by the Respondent to consult with Mr Permus renders the process unreasonable and the dismissal unfair. Had there been a discussion between Mr Panelli and Mr Permus, the result may have been no different. On the other hand, they might have agreed that Mr Permus would take some unpaid leave, waiting for the big contract to start, or waiting for another employee to leave. The failure to consult simply presented Mr Permus with a decision. 


We also observe that it is generally reasonable for the employer who dismisses an employee to inform the employee of his right of appeal; here, this was not done.

6
Having decided that the process used by the Respondent was so defective as to be unreasonable, rendering the dismissal unfair, we order the Respondent to pay to Mr Permus by way of statutory compensation for unfair dismissal 8 weeks wages, ie £580.00 x 8 = £4,640.00.
7
We think it right to add that Mr Panelli struck us as a good and compassionate employer; he clearly was sensitive to Mr Permus’s occasional difficulties as a father of three children, and we note that he took no action against Mr Permus when he borrowed, without authority, the Respondent’s van, and damaged it. We accept Mr Panelli’s evidence that there were some problems in the performance by Mr Permus of his job, and that Mr Panelli was quite lenient in dealing with those issues. 


The point to be taken by the Respondent and other employers from this case is that the dismissal of an employee, whatever the circumstances, is a matter which is governed by law, and that means that there are certain steps and procedures which should be taken in order to comply with the law. Advice and assistance is available, not least from JACS, and by taking and following such advice, much time and expense can be saved.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal
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THE FACTS

1. Mrs Kelly was employed by Weiss Hairdressing Limited (“the Respondent”) on the 2nd September, 2002 as a hair stylist.  The Respondent is owned by Mrs Lynn McCabe who also worked in the salon.  Mrs Kelly and Mrs McCabe had been friends for 29 years and even before Mrs McCabe bought the salon, they had worked together in it on many occasions when Mrs McCabe needed assistance, often for several weeks at a time.  Mrs McCabe also employed another full-time stylist and a Saturday person in the salon.

2. In June 2009, Mrs McCabe was diagnosed with a very serious illness.  Mrs McCabe did not return to full time work until 2 weeks before Christmas 2010.  When it became apparent that Mrs McCabe would be off work for some time it was agreed between Mrs McCabe and the salon staff that no new member of staff would be recruited but instead they would cover Mrs McCabe’s absence and Mrs Kelly, for no extra payment, would assume responsibility for managing the salon - a job previously undertaken by Mrs McCabe.  The Tribunal heard that Mrs Kelly became responsible for keeping records of payments, cashing up each day, the banking, the payment of wages including calculating ITIS and social security deductions, ordering for the salon and also cleaning it each day.  In addition, Mrs Kelly carried on with her usual client list and absorbed some of Mrs McCabe’s customers.  The Tribunal learned that Mrs Kelly gave up her half day off to cope with the extra workload and her working day was extended by at least 30 minutes each day.  Evidence was heard that whilst Mrs McCabe was on sick leave, she would pop in to the salon sometimes and occasionally provided some holiday cover for the staff, but it was clear that her contact with the salon was, understandably, limited during this time.  Evidence was heard from Mrs Kelly that over time, she found the increased workload exhausting and stressful and would complain about it in a half-hearted manner to her co-worker and to Mrs Pat Lunney (a mutual friend of hers and Mrs McCabe) but never directly to Mrs McCabe out of friendship and loyalty to her during this very difficult period.

3. As stated above, Mrs McCabe came back to work full-time about 2 weeks before Christmas 2010.  She decided to close the salon for the Christmas break from 2pm on Thursday 23rd December, 2010 and, as was her custom, to hold a small drinks party in the salon for her staff, customers and friends.  In addition, Mrs McCabe gave Mrs Kelly and the other stylists a cheque for a week’s basic wages, to cover the period between Christmas and New Year when the salon was closed, as was her usual practice.

4. The Tribunal heard that the party started about 2.30pm with drinks and sandwiches supplied by Mrs McCabe.  Evidence was heard that various customers and neighbours popped into the salon during the afternoon and that also Mrs Kelly went out for a few hours to finish her Christmas shopping.  It was apparent from the evidence, that this was all quite normal and everyone was content.  The Tribunal heard that by 7pm the party had started to die down and at that point there was only Mrs McCabe, Mr Peter Davis (Mrs McCabe’s friend), Mrs Lunney, Mrs Kelly, Mrs Dawn Whitcombe (Mrs Kelly’s cousin) and Mrs Whitcombe’s 2 young daughters in the salon.  It was acknowledged by both Mrs Kelly and Mrs McCabe that alcohol had been consumed by them during the drinks party.  It is at this point, that the evidence of Mrs Kelly and Mrs McCabe completely differs and the Tribunal have had some difficulty in reconciling their quite distinct accounts of what happened next.  Accordingly, the Tribunal have relied upon the accounts of the witnesses in order to achieve some sense of what occurred at the end of the party and the facts relied upon and the reasons for doing so are set out in paragraph 10 below.  However, it can be stated here that Mrs Kelly said that she was feeling very tired and stressed and this situation, combined with a few alcoholic drinks, resulted in her arguing with Mrs McCabe about her job.  It was reported by both parties and Mr Davis and Mrs Lunney,  that Mrs Kelly was swearing profusely at Mrs McCabe about her job and the fact that she had received no thanks for running the salon alone for the last 18 months.  Evidence was heard that Mrs McCabe was swearing and shouting too during this exchange. It appears that Mrs Kelly repeatedly made reference to the fact that she had had enough of the “f***ing shop” and stated, in no uncertain terms, what Mrs McCabe could do with her job, and that she did not want to work there any longer.  After a short time, Mr Davis asked Mrs Kelly to leave the salon, whereupon, it was reported by both Mr Davis and Mrs Lunney, that Mrs Kelly said she was leaving her job and Mrs McCabe said that “she was sacked anyway”.  Mrs McCabe took out of Mrs Kelly’s shopping bag the envelope containing her Christmas money.  Mrs Kelly was then escorted out of the salon by her cousin, Mrs Whitcombe.  Once outside the salon, the Tribunal heard evidence that Mrs Kelly, from the entrance hall, repeatedly kicked the glass salon door and the solid door leading to the flat above the salon, whilst continuing to shout abuse.  In due course, Mrs Whitcombe took Mrs Kelly home.

5. The Tribunal heard that both parties were very upset following this incident but neither contacted the other during the Christmas period.  On the 31st December 2010, Mrs Kelly wrote a letter to Mrs McCabe asking her to set out the reasons for Mrs Kelly’s dismissal.  Mrs Kelly hand delivered this letter to the salon on the 4th January 2011, where she found her personal belongings and tools packed up and an envelope containing her social security card and ITIS payment receipts.  There was no personal discussion between the two women.  On her return home Mrs Kelly said she found a letter from Mrs McCabe stating that, in her opinion, Mrs Kelly terminated her employment at the Salon on the 23rd December 2010, “in no uncertain terms”, and that she “accepted [her] resignation without notice, which was [her] stated intention at the time”.

6. On the 10th January 2011, Mrs Kelly filed a form JET1, with the Jersey Employment Tribunal, making the following complaints:

· that she had been unfairly dismissed,

· that she should have received 8 weeks’ notice pay,

· that she was due outstanding wages from her last week of work

· that she was due a week’s wages as a Christmas bonus,

· that she had never received a contract of employment, and

· that she had not received an itemised pay slip during her employment.

The Tribunal has looked at each of these points in turn :

A. UNFAIR DISMISSAL

The Law

7. Article 61 of the Employment (Jersey) Law, 2003 (“the Law”) states that an employee shall have the right not to be unfairly dismissed by their employer.

8. Article 62 of the Law states the circumstances in which an employee is dismissed as follows:

62 (1) For the purposes of the Part an employee is dismissed by his or her employer if (and, subject to paragraph (2), only if) –

a) the contract under which the employee is employed is terminated by the employer (whether with or without notice);

b) the employee has been employed under a fixed term contract of employment, or a series of fixed term contracts, and the term of the subsisting fixed term contract expires without being renewed under the same contract; or

c) the employee terminates the contract under which he or she is employed (with or without notice) in circumstances in which the employee is entitled to terminate it without notice by reason of the employer’s conduct.

Only the first paragraph – (a) – can apply to this case.  The Tribunal has considered whether Mrs Kelly’s employment was terminated by Mrs McCabe on behalf of the Respondent, or whether, in fact, Mrs Kelly resigned from her position, in which case there is no dismissal.

9. Generally speaking, the words used by an employer to dismiss someone must be clear and explicit.  If the words are ambiguous, then a Tribunal will give them their natural and ordinary meaning.  A resignation is the termination of a contract of employment by an employee.  In both situations it is not always the actual words used which are the most significant but the intention behind them, and this is ascertained from all the surrounding circumstances and accompanying words as well as the relationship of the parties and previous conduct.  See Johnson v Mont Smith Garages Limited EAT 657/79, and J& J Stern v Simpson [1983] IRLR 52, EAT.

The Tribunal’s Decision

10. Although the evidence of Mrs Kelly and Mrs McCabe regarding the events that occurred on the evening of 23rd December 2010, differ greatly in content (both having, in the Tribunal’s opinion, put a positive slant on their actions or intentions during the exchange), it is plain to see from their evidence that a major disagreement between them took place fuelled by alcohol and heightened emotion.  This is supported by the evidence of Mrs Whitcombe, Mr Davis and Mrs Lunney.  It is also apparent to the Tribunal from the evidence heard that the argument took place in two separate locations in the salon and on two occasions during the evening.  The Tribunal have not taken into account the written statements of the young Misses Whitcombe due to their age.  The Tribunal has also been circumspect of the written statement of Mrs Whitcombe because it was not presented in person, was drafted very close to the hearing date and bears a very close resemblance to Mrs Kelly’s own evidence.  The Tribunal preferred the evidence of Mrs Lunney and Mr Davis because it was presented in person, was based on written statements drafted in January, 2011, and was not always supportive of the evidence presented by each other or Mrs McCabe.  Thus, it appeared to provide an independent insight into the events of that evening and a credible source for the Tribunal to rely upon.

11. Mrs Kelly pointed out to the Tribunal that on the 23rd December, 2010, she had no intention of resigning from her position with the Respondent – she loved her job and had appointments booked until March, 2011.  However, from the evidence, it is apparent that she was unhappy in her work at that point in time and certainly felt unappreciated and unsupported.  This sentiment was expressed by Mrs Kelly consistently throughout the evening of the 23rd December.  Whilst it is easy to say with hindsight objectively, that Mrs Kelly did not wish to resign from her job and certainly did not mean to do so, her words and actions do not support this view.  To each of Mrs McCabe, Mrs Lunney and Mr Davis, the words of Mrs Kelly expressed a clear desire to stop working at the salon.  This wish was expressed in a loud and aggressive manner and included personal insults about Mrs McCabe’s private life, which really crossed the boundary of their friendship:  some opinions should never be aired.  Accordingly, it is not surprising to the Tribunal that Mrs McCabe considered that Mrs Kelly had resigned from her position by her conduct and words she used.  The Tribunal believes that Mrs McCabe confirmed this conclusion to Mrs Kelly when she told her (to the effect), that if she had not resigned, she would have been sacked for her behaviour.  Accordingly, the Tribunal finds that Mrs Kelly resigned from her position and was not dismissed by the Respondent.

12. Usually, the Tribunal would consider whether in a ‘heat of the moment’ resignation such as this, an employer should have taken control of the situation and allowed everyone to calm down and then reviewed the “resignation” a few days later.  Indeed this is the best practice.   However, in this case, these women had been friends for 29 years and worked alongside each other for 8 years in a very small business of only 3 employees.  This argument apparently started suddenly (the real reason for it was never disclosed to the Tribunal) and was very serious – it went to the foundations of the friendship.  Put simply; there was no way back from this situation.  Accordingly, Mrs McCabe was correct not to review her original decision to accept Mrs Kelly’s resignation.

13. For these reasons, the Tribunal finds that Mrs Kelly resigned from her position as a hair stylist with the Respondent on the 23rd December, 2010, and her complaint of unfair dismissal is dismissed.

B. NOTICE PAY

14. Notice pay is payable under the Law where an employer has terminated the employment of an employee.  For the reasons stated in Part A above, dealing with Unfair Dismissal, the Tribunal finds that Mrs Kelly resigned from her position as a hair stylist.  Accordingly, no notice is payable by the Respondent to Mrs Kelly and this complaint is dismissed.

C. UNPAID WAGES

15. Mrs Kelly complained that she was not paid the full amount of the wages she earned during the last week of her employment.  This is a complaint pursuant to Article 86 of the Law.

16. The Tribunal were informed that Mrs Kelly earned a basic wage of £310 per week, plus a commission when she achieved a certain target [information withheld – Deputy Chairman].  Mrs Kelly’s working week ran from a Monday to a Saturday, with Thursday as her day off.  On the last week of her employment, Mrs Kelly worked as usual on Monday, Tuesday, Wednesday, and Thursday until 2pm, as Mrs McCabe had decided to hold the Christmas party on Thursday afternoon and close on the Friday (Saturday was Christmas Day).  Mrs McCabe prepared the wages on Thursday morning and gave each employee their money.  The Tribunal heard that as Mrs Kelly had not reached her target for that week, she was paid her £310 basic pay, less deductions amounting to £286 which Mrs Kelly did not consider to be correct.

17.  The Tribunal finds that Mrs Kelly’s basic pay was £62 a day. Mrs Kelly was paid in advance for the full week. However, Mrs Kelly resigned at the end of day four of that working week and she had worked on each of those four days.  Mrs Kelly was not in employment by Saturday 25th December 2010 and accordingly was not entitled to payment for that day.

18. Mrs Kelly was entitled to be paid the following amount for her final week of work:



£62 per day x 4 days = £248 gross

19. Mrs Kelly’s complaint for unpaid wages is hereby dismissed
D. CONTRACTUAL BONUS
20. Mrs Kelly complained that she did not have a written contract of employment (see paragraph 23 below).  However, from the evidence heard, it was apparent that each Christmas Mrs McCabe closed the salon between Christmas and New Year and paid her staff a week’s wages by cheque for this period.  This time was treated for all purposes, as additional paid holiday leave and formed a term of the employees’ contracts of employment.

21. On the 23rd December 2010, Mrs McCabe made this payment, as usual, to Mrs Kelly with her Christmas card.  Following Mrs Kelly’s resignation, Mrs McCabe took back her cheque and Mrs Kelly complained to the Tribunal, pursuant to Article 86 of the Law, that it remained due to her.

22. The Tribunal is satisfied as stated above that the payment in respect of an extra week’s holiday between Christmas and New Year was a term of Mrs Kelly’s employment.  However, Mrs Kelly was not in employment by the time of the extra week’s leave as she had resigned on the 23rd December 2010, and it was an implied term of this arrangement that she should be employed at that time.  Accordingly, Mrs Kelly was not entitled to the week’s payment for that extra holiday and her complaint in this matter is dismissed.

E. NO CONTRACT OF EMPLOYMENT
23. Mrs Kelly complained that throughout her employment, despite her requests, she had not received a contract of employment as required by Article 3 of the Law.  

24. Mrs McCabe maintained in her evidence that she had prepared a contract of employment for Mrs Kelly but that Mrs Kelly had refused to take it home.  Mrs McCabe produced to the Tribunal a copy of a contract of employment which did not have the correct or relevant details of Mrs Kelly’s employment in it.

25. The Tribunal, having heard the evidence of both parties and considered all the circumstances of this case, has concluded that on the balance of probabilities, Mrs Kelly did not have a contract of employment provided to her by the Respondent during her employment.  This is an offence under Article 9 of the Law and the Tribunal would urge the Respondent to attend to this important issue in respect of its other employees without delay.

F. NO ITEMISED WAGE SLIPS
26. Article 51 of the Law states that an employee must be given a written itemised pay statement with any payment of wages made to him.  Such pay statement must include inter alia the amounts of any deductions made from those wages and the purpose of those deductions.

27. Mrs Kelly complained that she was either not given a pay statement at all by Mrs McCabe or one which set out her gross wages, deductions and net wages but with no information about the nature of the deductions made or the week in the year to which it related.  Mrs Kelly produced copies of two post-it notes supporting this claim, one from August 2009 and the other setting out her final wages.  Mrs McCabe agreed that these notes were in her handwriting.

28. The Tribunal notes that Mrs Kelly was responsible for preparing and paying the wages for the period from June 2009 to December 2010 whilst Mrs McCabe was off sick, except for the very rare occasions when Mrs McCabe felt well enough to come in to work (such as one week in August 2009, referred to as above).  It is apparent to the Tribunal that throughout this time, Mrs Kelly did not prepare a wage slip for herself and yet she is making this complaint about Mrs McCabe.  The Tribunal finds that both Mrs Kelly and Mrs McCabe as agents of the Respondent failed to complete itemised pay statements for wages paid by the business as required by Article 51 of the Law and that this is an offence under Article 55 of the Law.  Mrs McCabe is urged to complete these itemised pay statements for employees of the Respondent as they are important points of reference for staff.
Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:
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THE FACTS
1. Mr De Pinho was employed as a gardener by the Respondent on the 17th October 2005.  The Respondent required Mr De Pinho to look after the substantial grounds of a property in St John which included formal gardens, a field and an orchard.  Mr De Pinho was recommended to Mr Kreber who, on interviewing him found him to be without formal qualifications in gardening and with very little spoken English.  However, Mr Kreber believed Mr De Pinho to have 24 years’ experience in gardening (this was subsequently showed to be in fact 6 years’ experience and had been misunderstood) and decided to employ him anyway and “invest” in him and enhance his knowledge.  Mr De Pinho attended the interview with his son, Fabio, who assisted Mr De Pinho in understanding the English language.

2. The Tribunal heard evidence from Mr Kreber that within a few months he became aware that Mr De Pinho’s work was not up to the standard he required and that Mr de Pinho could not work independently.  Mr Kreber said that he did not expect to have to tell Mr De Pinho what to do, after all, he was a gardener but in fact he had to direct his work.  Mr Kreber told the Tribunal that over the years he found it very frustrating dealing with Mr De Pinho’s limited understanding of English and often Mr Fabio De Pinho was required to provide assistance.  Mr Kreber told the Tribunal that he offered to pay for Mr De Pinho to attend a course in spoken English at Highlands College and that it was his intention to pay the course fees and for him to attend the course without loss of wages.   Mr Kreber also suggested that Mr De Pinho attend a course on garden maintenance and machinery at Howard Davis Farm, again on paid leave and at his expense.  Mr Kreber said that his suggestions were turned down by Mr De Pinho after discussions with his son which he found frustrating.  Mr De Pinho told the Tribunal that he did not recall being told by Mr Kreber that he would pay for these courses and be given paid time to attend them and turned them down because he could not afford to go on these courses.  Evidence was heard that Mr Kreber became increasingly frustrated and disappointed in Mr De Pinho’s work; and said that by 2007 his garden was “a mess”.  However, evidence was heard from Mr De Pinho and his son Fabio that Mr De Pinho was quite content in his work and he never mentioned being reprimanded by Mr Kreber about his standard of work.  Mr Fabio De Pinho said that Mr Kreber would always say to him that he was pleased with his father’s work and that he (Fabio) believed they had a good relationship.  Mr Kreber said that he told Mr De Pinho that some jobs were not being done properly and this was done on a fairly informal basis.

3. The Tribunal learned that during 2007, Mr Kreber began to look around for another gardener but he could not find someone with the talent and commitment that he was looking for.  Mr Kreber told the Tribunal that during Mr De Pinho’s employment he made two loans to him of £2,500 and £1,500 which were repaid (see below).  Mr Kreber also always paid Mr De Pinho in full if he was on sick leave.  The Tribunal were also informed by Mr Kreber that he continued to complain about Mr De Pinho’s work but no written warnings were issued.  Mr De Pinho said that he had no recollection of his work being criticised – in fact Mr Kreber always said his work was good.  The Tribunal also heard evidence that Mr De Pinho and Mr Kreber got along and presents were often exchanged at the end of their holidays.  Mr De Pinho also drove Mr Kreber around the Island at weekends when asked to do so for no extra pay and undertook maintenance work to the property as part of his duties.  Mr Kreber said that he employed extra help to prune the trees in his drive because he anticipated that task being beyond Mr De Pinho’s capabilities but Mr De Pinho thought he had done this in order to provide assistance to him on a difficult job.  

4. Evidence was heard from Mr Kreber that Mr De Pinho took the Respondent’s scarifier for a week for another person’s use without Mr Kreber’s permission and returned it in a dirty condition.  Mr De Pinho gave evidence that this was done with Mr Kreber’s permission and that he “always” cleaned the equipment before it was stored.  It appears from the evidence that this was the “last straw” for Mr Kreber who shortly afterwards, following the advice of two gardening experts that visited his garden, took the decision to dismiss Mr De Pinho and make a concerted effort to find a qualified gardener which he did very shortly afterwards.

5. On the 23rd July 2010, Mr Le Gresley, on the Respondent’s instructions, wrote to Mr De Pinho and gave him three months’ notice in accordance with the terms of his contract of employment.  Mr De Pinho told the Tribunal that he was very surprised as he had “no idea that his job was in danger”.  Mr De Pinho asked the Respondent for the reason for his dismissal by a letter dated 9th August 2010 and received no reply.  Mr De Pinho said that no-one spoke to him about his dismissal at all.  Mr De Pinho was subsequently signed off sick on the 25th August 2010 until after the date of expiry of his notice.  During this period, Mr Kreber paid his full salary less the monies Mr De Pinho received from Social Security by way of sick pay.

6. On the 5th November 2010, Mr De Pinho filed a JET1 with the Employment Tribunal complaining that he had been unfairly dismissed and that he had not received his holiday pay entitlement.

The Tribunal has looked at these complaints in turn:

UNFAIR  DISMISSAL

THE LAW
7. Article 61 of the Employment (Jersey) Law (“the Law”) 2003 provides that an employee shall have the right not to be unfairly dismissed by his employer.

8. Article 64 of the Law states that in order to determine if a dismissal is fair or not, the employer must show the reason for the dismissal and that it is a reason that falls within paragraph (2) of Article 64 or some other substantial reason which would justify the dismissal of that employee.  In this case the Tribunal were informed that Mr De Pinho was dismissed because his work was not good enough – that is a reason which falls under Article 64(2)(a) because it relates to “his capability... for performing work of the kind which [he] was employed by the employer to do”.  By paragraph (3) of Article 64, “capability” is defined as meaning, “the employee’s capability assessed by reference to skill, aptitude, health or any other physical or mental quality”.

9. Article 64(4) of the Law requires the Tribunal to determine whether a dismissal is fair or not, having regard to the employer’s reason for dismissal, by deciding, whether in the circumstances (including the size and administrative resources of the employers’ undertaking), the employer acted reasonably or not in treating that reason as a sufficient reason for dismissing the employee.  The Tribunal is also required to make it’s decision in accordance with equity and the substantial merits of the case.

10. An employer is required by the Law to have a ‘reasonable response’ to the situation he finds himself in.  The Tribunal will consider whether the employers’ actions and decision to dismiss fell within the “range of reasonable responses” of a reasonable employer.  The Tribunal will look at the situation objectively when deciding whether or not the employer acted reasonably or not in each particular case and will not substitute its own views for those of the employer.

11. Article 77(2) of the Law states that where a complaint of unfair dismissal is well founded the Tribunal shall make an award of compensation in accordance with article 77F, which requires the award to be calculated in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005.  Article 77F(3) of the Law allows the Tribunal to reduce any award so calculated, “by such amount as the Tribunal considers just and equitable” having regard to any of the circumstances described in paragraphs (4), (5), (6), (7), (8) and (10) of that Article.

THE TRIBUNAL’S DECISION
12. The Tribunal is satisfied having heard the evidence that Mr Kreber had formed a genuine belief that Mr De Pinho was incapable of working as a gardener in the gardens and land of his particular property.  Whilst Mr Kreber did not profess to have any horticultural expertise it was clear that he is interested in the maintenance of his land and expected it to reach at least the standards of similar properties in the Island.  Mr Kreber mentioned several times in his evidence that in his opinion, Mr De Pinho’s work was below that standard and that he perceived his garden to be a “mess”.  Mr Kreber did not produce any evidence to corroborate this point of view but he gave evidence which the Tribunal has accepted, that he spoke to Mr De Pinho several times about his work and he certainly seems to have regularly directed Mr De Pinho in the work he was to undertake in the grounds in order to ensure that the job was performed properly.  However, it was clear from Mr De Pinho’s evidence that Mr Kreber’s conversations with him did not carry any element of warning about Mr Kreber’s concerns that Mr De Pinho was incapable of performing his job as a gardener.  From the evidence of both parties, it appears that their conversations took the form of “chats” about the garden’s progress and Mr De Pinho was totally unaware that Mr Kreber was concerned with his work.  It also appears from the evidence that Mr Kreber gave direction to Mr De Pinho about the tasks he was to perform from the very beginning of their relationship and consequently this was seen as the norm by Mr De Pinho.  Mr Kreber mentioned many times that he was frustrated by Mr De Pinho’s lack of spoken English and of what he perceived to be Mr Fabio De Pinho’s interference in his relationship with Mr De Pinho senior, but the Tribunal can see that this was the level of communication between the parties from the very beginning of the employment and Mr Kreber was unrealistic to expect it to alter substantially or improve at all.  Mr Kreber gave evidence that he suggested to Mr De Pinho that he go on courses to learn English and horticultural skills, and this is very pro-active by Mr Kreber, but the Tribunal concludes that Mr De Pinho did not appreciate that Mr Kreber intended to bear all the costs of these courses: either because he failed to understand Mr Kreber’s proposal or because it was not specifically mentioned to him.  Mr Kreber could have asked Mr Fabio De Pinho to explain what he wanted but this was not done.  The Tribunal believes that Mr Kreber may have been unrealistic in his expectations of Mr De Pinho.  In any event, Mr De Pinho did not conclude that his failure to take up the offer of these courses (whatever the terms) was likely to lead to his dismissal although Mr Kreber treated this failure as highly significant and it weighed heavily in his decision to dismiss Mr De Pinho in due course.

13. Mr Kreber gave evidence that he did not keep any other staff at his premises and accordingly, it is clear that there was no other work for Mr De Pinho with the Respondent apart from maintaining the land and garden.

14. The Tribunal is of the opinion, having considered all the evidence, that Mr De Pinho was never warned by Mr Kreber that his performance was unsatisfactory.  Consequently, Mr De Pinho was never informed that Mr Kreber was contemplating dismissing Mr De Pinho unless his standard of work improved.  There are no circumstances in this case where it can be said that Mr De Pinho ought to have known that his job was in jeopardy as Mr Kreber always appeared to be satisfied with his work.  The Tribunal is also concerned that Mr Kreber expressed frustration with Mr De Pinho’s work from the very first months that he started to work for him but did not in fact dismiss until over 5 years later – there has to be a certain amount of acquiesance by Mr Kreber in Mr De Pinho’s work during that time.  Mr De Pinho was not dismissed because of one final or singularly disastrous act; he seems to have been dismissed because of his general lack of skills (in Mr Kreber’s opinion) and his lack of proficiency in spoken English.  However, Mr De Pinho, did not hide his inability to speak English at any point and it was not an essential skill that he was required to have when he was employed.

15. The Tribunal is satisfied that Mr De Pinho was dismissed because of his lack of capability as a gardener in Mr Kreber’s opinion.  The Tribunal must also be satisfied that the dismissal was fair in all the circumstances.  A fair dismissal relating to capability must contain the elements of investigation, warning, waiting and dismissal.  The Tribunal is satisfied that none of these elements bar dismissal, were present in this case.  Accordingly, the Tribunal finds that Mr De Pinho was unfairly dismissed.

16. Article 77 of the Law provides that when the a complaint of unfair dismissal is well founded, as in this case, the Tribunal shall make an award of compensation in accordance with the provisions of Article 77F.

17. In accordance with Article 77F(2) the Tribunal HEREBY AWARDS the sum of £9,480 to Mr De Pinho calculated as set out below and in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005:

· Mr De Pinho was employed by the Respondent for 5 years and 12 days.  This means that he is entitled to 26 weeks’ pay by way of compensation in respect of his unfair dismissal.

· Mr De Pinho earned £1,580 a month, this calculated over a year, is £364.62 a week.

· £364.62 x 26 weeks = £9,480
18. In accordance with Article 77F(3) the Tribunal is entitled to reduce any Award made for unfair dismissal by such amount as the Tribunal considers to be just and equitable having regard to the circumstances set out in that section.  Only Articles 77 F(5) and (10) apply in this case.

19. Article 77F(5) allows the Tribunal to reduce an award if it considers that any conduct of the complainant (Mr De Pinho) contributed directly to the dismissal.  The Tribunal is satisfied that Mr De Pinho did not contribute to his dismissal and no reduction is made on that ground.

20. Article 77F(10) allows the Tribunal to reduce an award because of any circumstances that it considers “just and equitable to take into account “.  The Tribunal was made aware that Mr Kreber gave to Mr De Pinho 3 months’ notice, which is more than the 8 weeks to which Mr De Pinho was entitled to under the Law.  The Tribunal also notes that from the 25th August 2010 to the expiry of his notice (29th October 2010), Mr de Pinho was signed off work on sick leave and did not work.  The Tribunal notes that Mr De Pinho was entitled to 6 days’ paid sick leave a year under his contract of employment and he had used all of this up earlier in 2010.  The Tribunal notes that notwithstanding this situation, Mr Kreber paid Mr De Pinho’s wages to him in full to the end of August 2010 and also in September and October 2010, less the social security amounts received by Mr De Pinho (in respect of sickness benefit) during that period.  Mr Kreber was not required to do this under Mr De Pinho’s contract of employment and it seems just and equitable to the Tribunal that these sums be deducted from the Award of compensation made to Mr De Pinho in accordance with Article 77 F(10) of the Law as follows:

· August 2010, 1 week’s wages




  
 £364.62

· September and October 2010, 2 full months wages paid

£3,160.00

· Less social security (sickness benefit) received

-
£1,557.95
· Total wages paid in this period




£1,966.67
Total amount of reduction of award 


=

£1,966.67

21. Accordingly, the amount of compensation awarded to Mr De Pinho pursuant to Article 77F(2) is recalculated as follows:

i. Original award

£9,480.00

ii. Less reduction
      -
£1,966.67

£7,513.33

22. The sum of £7,513.33 is HEREBY AWARDED to Mr De Pinho by way of compensation for his unfair dismissal.

HOLIDAY PAY

23. Mr De Pinho complained that he had not received payment for his holiday entitlement when his employment was terminated by the Respondent.

24. Mr De Pinho’s contract of employment entitled him to take 20 working days as holiday during a calendar year.  Mr De Pinho’s employment was terminated with effect on the 29th October 2010.  Accordingly, he had earned the right to take 17 days’ holiday up to that point during the year.  It was agreed by both parties that Mr De Pinho had in fact taken 3 days as holiday during that year.  Mr Kreber sought to deduct a further 2 days from Mr De Pinho’s holiday entitlement as compensation for days when Mr De Pinho could not work earlier in the year due to the bad weather.  The Tribunal has decided that he may not do this as it is not permitted to set days off in this fashion under Mr De Pinho’s contract of employment.  Accordingly, when Mr De Pinho finished work he was due a payment for 14 days’ holiday earned but not taken.  In accordance with Article 14 of the Law, the Tribunal makes the following award to Mr De Pinho:

· Mr De Pinho earned £364.62 per week.
· This is equal to £72.92 per day.

· £72.92 per day x 14 days = £1,020.88
25. The Tribunal HEREBY AWARDS the sum of £1,020.88 to Mr De Pinho by way of compensation for the remaining period of annual leave that he was entitled to take up to the date of termination of his employment.

SCHEDULE OF AWARDS

1. Award in respect of unfair dismissal
(Article 77F of the Law)




£7,513.33
2. Award in respect of outstanding holiday leave

(Article 14 of the Law)




£1,020.88

TOTAL Award made to Mr De Pinho:


£8,534.21

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:

Tribunal Notes:

1. A complaint was raised at the hearing of this matter by Mr De Pinho in respect of a deduction of £370.00 which was made from his final wages by the Respondent in respect of a loan made by the Respondent in connection with the purchase of an air rifle.  Mr De Pinho maintained that he had no knowledge of this arrangement whereas Mr Kreber, on behalf of the Respondent, maintained it was a valid deduction in respect of a loan properly made to Mr De Pinho.  No evidence of the arrangement was available at the hearing.  Accordingly, the Deputy Chairman ORDERED that within 14 days of the date of the hearing both parties shall advance written evidence of the loan being made and the arrangements for the repayment of such loan including evidence of any repayments made at the date of termination of Mr De Pinho’s employment.  Such written evidence and any representations thereto shall be lodged with the Tribunal Register by 4pm on Monday 27th June 2011 whereupon the Deputy Chairman shall decide in chambers whether a further hearing of the parties should be convened for the purpose of deciding upon this matter.

2. The Respondent wrongly deducted the sum of £1,557.95 from Mr De Pinho’s final salary by way of social security contributions, based on the value of his wages and sick pay.  It is suggested by the Tribunal that Mr De Pinho take advice upon this matter from the Social Security Department as it appears that an overpayment of social security contributions may have been made.
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1 Mr Shaw trades under several names within the Creative Construction & Design Group. From the beginning of July until the end of November 2010 he employed Mr Coelho. The circumstances in which the employer – employee relationship came to an end are not clear, but this was not an issue for us to determine.
2 Mr Coelho complains that 
(i)
he was not given a statement of the terms of his employment, 

(ii)
he was not given itemised pay statements (payslips),

(iii)
he was not paid holiday pay,

(iv)
he was not paid for a bank holiday,

(v)
he was not paid for 72 hours work.
3 
It was admitted by the Respondent that there was not a written statement of the terms of Mr Coelho’s employment, so this claim is upheld. We did not understand Mr Shaw’s reason for not providing what the law requires, particularly because he showed us written terms of employment for another employee.


4
We accept that payslips were initially provided to Mr Coelho, but from about early October 2010 this appears to have ceased, for no good reason. We therefore uphold this claim.

5
It was stated by Mr Shaw that he gave one day of holiday for every month, and he virtually admitted that he had not paid Mr Coelho for one week of holiday which was due to him. We are satisfied that Mr Coelho is owed one week of holiday pay, which is 5 days x £64.00 per day = £320.00. We therefore order that Mr Shaw shall pay to Mr Coelho £320.00.

6
Equally, we are satisfied that Mr Coelho was not paid for the August bank holiday, so we order Mr Shaw to pay to Mr Coelho pay for that day, £64.00.

7
The evidence on Mr Coelho’s claim that he was not paid for 72 hours work was insufficient and unclear, from both sides, which has made our task unnecessarily difficult. On balance, we have come to the conclusion that Mr Coelho may have been confused about this issue; we believe that Mr Shaw paid him £300.00 on his last day of work, and that this did in fact bring his pay up to date. We note that the Respondent did produce payslips for the last couple of weeks of work, although they appear not to have been given to Mr Coelho. Unless there was deliberate fraud for a very small amount of money by the Respondent, which we think unlikely, these payslips suggest strongly to us that Mr Coelho was paid what was due to him.


We therefore reject the Applicant’s claim for 72 hours pay.
8
In summary, therefore, we order Mr Shaw to pay to Mr Coelho £384.00
Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal
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Mr Ashley Higo




Mr Jose Ferreira




Mrs Bernadette Palmer, Director
(*summonsed to appear before the Tribunal)
THE FACTS
1. Mr Dos Santos was employed on the 15th October 1990 by Picot & Rouille Limited (“the Respondent”) as a machine operator.  The Respondent conducts a scrap metal business in Jersey.  It is owned by members of the Palmer and Rouille families.  There are two joint Managing Directors: Mr Don Palmer and Mr Ricky Rouille.  The board of directors also consists of Mrs Bernadette Palmer and Mr Bert Rouille, Mr Ricky Rouille’s father.  Mrs Palmer is not involved in the day to day operation of the business but told the Tribunal that she kept in touch with its progress and Mr Rouille senior, is retired and living away from the Island.  The Respondent employs Mr Don Palmer’s son, Darren, as its Chief Engineer who is supported by another engineer, Mr Ashley Higo. Mr Darren Palmer told the Tribunal of the intention that he will become a director of the business in due course.  There are currently another 8 persons employed in the business.

2. The Tribunal were informed about an incident which occurred at the Respondent’s yard on Saturday the 27th February 2010 at 9.15am.  The Tribunal were told that Mr Dos Santos was using an oxygen cutting torch to cut the chassis of a scrapped vehicle.  Its flame burns up to 3000°C.  Apparently he was absorbed in his task.  Mr David Robinson, a manual worker, found a jumper in the back of a car that he was cleaning out prior to it being scrapped.  Mr Robinson showed it to another employee and then took it over to where Mr Dos Santos was working.  The Tribunal were informed that Mr Robinson attracted Mr Dos Santos’ attention by waving the jumper at him.  The Tribunal learned that Mr Robinson could not stand in front of Mr Dos Santos because of the position of the vehicle he was working on, so he stood to one side.  Mr Dos Santos was wearing safety goggles because he was using the cutting torch, and whilst his sight was restricted a bit he still maintained peripheral vision of the area he was in.  Here the evidence differs.  Mr Dos Santos gave evidence to the Tribunal that he was “startled” by Mr Robinson’s action of waving the jumper so close to him and this caused him to “jump with the cutting torch in his hand”.  Mr Robinson gave evidence that Mr Dos Santos “turned around” holding the torch.  In any event, the outcome was that the jumper was burned by the torch and Mr Robinson’s right wrist was severely burned [this was subsequently diagnosed as a 3rd degree burn by a doctor].  Mr Dos Santos gave evidence that he saw Mr Robinson “drop the jumper and walk away”.  Mr Dos Santos was clear in his evidence that he did not know at that time that Mr Robinson had been burned.  Mr Robinson gave evidence that he “dropped the jumper as [he] was afraid that it might catch fire” and then went back to work.

3. The Tribunal learned that none of Mr Don Palmer, Mr Darren Palmer, or Mr Ricky Rouille were on the site when the accident occurred.  Mr Higo in his evidence told the Tribunal that Mr Robinson showed him the burn later that morning and Mr Higo said that Mr Don Palmer must be informed about it.  Mr Higo telephoned Mr Don Palmer and informed him that there had been “an incident”, to which he said Mr Don Palmer replied that he and Darren were on their way into work anyway and would deal with it then.  Mr Rouille gave evidence that when he came into work later that morning, Mr Dos Santos mentioned to him that there had been an incident with the torch and that “Mr Robinson had got a bit of a burn”.  Evidence was given by all the parties that the employees in work on that day all met for “lunch” in the mess at 10am as was customary.  The witnesses all confirmed in evidence that the incident with the torch was not mentioned during the break and nor was Mr Robinson’s burn.  Mr Higo gave evidence that after lunch, he went into the workshop with Don and Darren Palmer and told them what he knew about the incident.  He said that after that conversation, he carried on with his work and had no further involvement.  The yard closes at 12 noon on a Saturday.  Mr Don Palmer gave evidence that he left the yard at about 10.30am and was not aware of the incident – he said that Mr Higo telephoned him at home on the Saturday afternoon to tell him about it.  Mr Robinson did not attend hospital to have his burn dressed until Tuesday 2nd March 2010 and then only on the advice of Mr Don Palmer, who feared it would become infected in the working environment.  Mr Rouille gave evidence that he told Mr Robinson to seek medical attention on Monday when he came into work and saw the burn.
4. Mr Don Palmer confirmed to the Tribunal that he knew of Mr Robinson’s injury when he arrived at the yard on Monday morning.  Mr Don Palmer said that he told Mr Rouille about it and instructed him “to get on and deal with it as best he could – see what’s going on”.  This evidence was supported by Mr Rouille.

5. The Tribunal learned that the Respondent does not have a written disciplinary code.  Evidence was given by both Mr Don Palmer and Mr Rouille that Mr Don Palmer was based in the office and Mr Rouille in the yard and that Mr Rouille usually dealt with any disciplinary matters that arose.  Mr Rouille said that in the past he and Mr Don Palmer would have a “chat” about any issue that required disciplinary action and then Mr Rouille would deal with it.  It was clear to the Tribunal that no serious disciplinary incidents had occurred in the past and Mr Rouille dealt with the matters that did arise by telling off the individuals in the yard.  Evidence was heard from Mr Rouille and Mr Darren Palmer that it would be highly unusual and perceived as very serious if someone was to be taken into the office about a disciplinary matter.

6. Mr Rouille gave evidence that he spoke to Mr Robinson and Mr Dos Santos separately and together about the incident in the yard and that he concluded by telling them “to toe the line” and to stop “arguing and fighting”.  He said that he thought that was the end of the matter but on reporting his findings to Mr Don Palmer he had insisted that the matter was serious and that it should be looked into further and “the necessary steps taken”.  Mr Rouille said he contacted JACS and was advised that, as Mr Robinson and Mr Dos Santos had both indicated “remorse” over the incident but “no intent”, that a verbal warning to Mr Robinson and a written warning to Mr Dos Santos would be appropriate.  Mr Rouille said that he agreed that these sanctions would be appropriate as he considered that they had been “humble” and had “come clean” during his interviews with them.  Mr Rouille pointed out that if he had picked up in the interviews that Mr Dos Santos had “come after” Mr Robinson, he most certainly would have looked at the matter again.  Mr Rouille said that he reported this conversation with JACS to Mr Don Palmer, who appeared to agree with it.

7. The Tribunal learned that it was planned that Mr Don Palmer and Mr Darren Palmer would take a piece of equipment to the UK for repair on Monday 15th March 2010.  Before he left work on that day, Mr Don Palmer decided to see if the incident involving Mr Robinson had been recorded on the Respondent’s CCTV.  Mr Don Palmer was having difficulty finding the area of film that he needed so he asked Mr Darren Palmer and Mr Higo to assist him.  All three witnesses subsequently gave evidence that the footage they saw showed Mr Robinson walk towards Mr Dos Santos with a jumper and that Mr Dos Santos variously “turned and deliberately swung the torch towards Mr Robinson”, “deliberately aimed the torch” or “lunged forward...in full swing with both hands”.  All gave evidence as to how shocked they were by what they saw.  However, no-one told Mr Rouille about the CCTV footage and Mr Don Palmer and his son went to England later that day as planned.  Mr Don Palmer gave evidence that he told Mr Rouille “not to do anything whilst he was away”.  Mr Don Palmer said that he wanted to look at the Accident Report and then “agree with Mr Rouille” what to do.  Mr Don Palmer said that Mr Rouille “took it into his head” to deal with the disciplinary hearing whilst he was away but he had wanted to delay it.  Mr Don Palmer confirmed that he knew Mr Rouille had contacted JACS for advice on the matter and agreed with that course of action.
8. Whilst Mr Don Palmer was away, Mr Rouille decided to use the office to discipline Mr Robinson and Mr Dos Santos and also to finish the task of replacing the slave drive on the CCTV computer, a task which had been outstanding for some months.

9. Mr Rouille gave evidence that on Wednesday 17th March 2010, he summonsed Mr Robinson and Mr Dos Santos to his office for a “grilling” and to give them “a right what for” as they were causing him “aggravation”.  Mr Rouille gave them the opportunity to have the interview recorded in a long form – where he would make notes on the computer – or in a short form, where he would complete a standard Accident Report Form.  He said that both employees expressed a wish to get it over and done with and the short report option was chosen.  This was confirmed by Mr Robinson and Mr Dos Santos.  Mr Robinson complained to the Tribunal of feeling pressurised by the interview and both said they knew it was very serious.  Mr Rouille completed an Accident Report Form which stated as follows:

“Dave Robinson showed August Dos Santos a shirt and as he turned to push him away the shirt [caught] fire and Mr Robinson had a [burn] Mr Robinson suffered a [burn] to his arm”.

Both parties confirmed that Mr Rouille read the report out to them – Mr Robinson mentioned that it was a jumper not a shirt, to which Mr Rouille said “it’s OK” – and then Mr Rouille signed it and also Mr Robinson as he had suffered an injury.  The form also records that Mr Dos Santos was given a written warning and Mr Robinson was given a verbal warning.  Mr Rouille said that neither party objected to the contents of the form and were both apparently pleased that the matter had been dealt with.  Mr Robinson confirmed that the meeting had taken “longer than his tea break” – that is to say longer than 20 minutes.  Mr Rouille said that after the incident he felt that he had dealt with the matter satisfactorily, although with hindsight, he would have given Mr Dos Santos a final written warning and Mr Robinson a written warning for their actions.  Mr Rouille said that he followed up the meeting by talking to the staff who used the cutting torch about safety issues.  On questioning from the Tribunal, Mr Rouille confirmed that he did not think to look at the CCTV because he felt that he had “got to the bottom of the matter”, through his interviews with the parties.  Mr Rouille also confirmed that he was friendly with Mr Dos Santos, who, “put his heart and soul into his work and was kind to others”.  He added that he was sad to lose him and was struggling to replace him as a machine operator.

10. Mr Rouille also explained to the Tribunal that he was skilled at building computers and confident with them.  Mr Rouille said that he set up the CCTV computer system in 2008 but it had had a lot of use and by 2009 only one of the two hard drives was working.  He had ordered two 320GB drives which he fitted in early 2010 but only one was working (he said this was better than what they had) but the second one would not work on the manufacturer’s settings.  In the end, Mr Rouille put the drive into the gate to keep it secure until he had an opportunity to deal with it.  Whilst Mr Don Palmer was away in England, Mr Rouille dismantled the computer and took the failed drive to his supplier who confirmed it was not initialised by the factory: this was done but it still did not work.  In the end, feeling very frustrated, Mr Rouille said he inserted an old 160GB drive into the computer which ran beside the 320GB drive which he had fitted earlier in the year.

11. On Saturday 20th March 2010, having returned from England, Mr Don Palmer received a report on his desk from Mr Rouille stating that Mr Robinson had been given a verbal warning and Mr Dos Santos, a written warning.  Mr Don Palmer decided to review the CCTV footage which he had seen on the 15th March 2010.  However, the footage was gone from the CCTV records.  Mr Don Palmer accused Mr Rouille of wiping the tape in order to protect Mr Dos Santos which Mr Rouille denied.

12. The Tribunal were informed by Mr Robinson that he was not happy to have been given a verbal warning by Mr Rouille; he considered that, “as the innocent injured party, I should not have received any type of warning”.  Mr Robinson said that he decided to go to JACS for some advice about his situation, and he was clear in his evidence that it was his idea to do this.  However, both Mr Don Palmer and Mr Darren Palmer said in their evidence that Darren advised Mr Robinson to go to JACS and in fact Mr Darren Palmer made Mr Robinson’s appointment for him and attended the subsequent meeting with Mr Robinson in order to explain to JACS the background at work.  As a consequence of the advice he received, Mr Robinson decided to appeal against his verbal warning and also the written warning given to Mr Dos Santos on the basis that, “as the innocent injured party, I should not have received any type of warning”.  This letter was shown to the Tribunal.  Mr Robinson told the Tribunal that he found reading, writing and talking difficult and had given “his words” to Mrs Palmer who had typed up the letter of appeal on his behalf.  It was noted by the Tribunal during the hearing that this letter was eloquent and well constructed.

13. Mr Rouille gave evidence to the Tribunal that Mr Don Palmer was “adamant” that he would deal with Mr Robinson’s appeal and that he felt that Mr Don Palmer went “over his head which is not what you do to a fellow director”.  Mr Rouille said that he walked away from the matter and as he had been involved in the original disciplinary hearing, he had nothing further to do with the process.

14. Mr Don Palmer said that on the 25th March 2010 he took the CCTV hard drives to a computer firm to see if the footage could be recovered.  The Tribunal learned that he paid for a stage one data recovery and the film was not found (this is the lowest level of recovery).  The report confirmed Mr Rouille’s evidence that he had replaced one of the hard drives and the total capacity of the two hard drives is 480GB.  The report also stated that there is an “approximate recording time of 14.5 days before a recording area is reused.”  The Tribunal pointed out that Mr Don Palmer had first viewed the CCTV footage, purportedly showing the incident, on the 15th March 2010 which was 16 days after the 27th February 2010. According to the computer firm’s report, this would have been recorded over by this date.  Mr Don Palmer could not offer an explanation for this conclusion but he did not retract his evidence regarding the CCTV footage that he said he had seen; neither did Mr Darren Palmer nor Mr Ashley Higo. 

15. Mr Don Palmer gave evidence that in the past Mr Dos Santos had been involved in 3 incidents which had “endangered” the lives of others.  These were using a machine to throw a tyre and rim across the yard, throwing a spring across the yard and opening machinery whilst it was being repaired.  Mr Don Palmer could not recall when the tyre and spring incident occurred or what the repercussions were – he said he would have ”had a talk with his Health and Safety Officer” (Mr Rouille).  In respect of the machinery incident, the Tribunal heard from Mr Darren Palmer, who was involved in the incident that he prepared a letter of complaint to the directors for his mother to type but it was not sent because Mr Don Palmer told him that “Mr Rouille had dealt with it”.  Mr Rouille confirmed in his evidence that at the time he could not get to the bottom of the tyre and rim incident and thought there was some “joking about” involved.  He said he was not involved in the spring incident but if he had been he would have done something about it.  In respect of the running motor incident, Mr Rouille confirmed that he had dealt with it by having a word in the yard but added that Mr Darren Palmer is an “experienced engineer” and could have controlled the circumstances better himself.

16. The Tribunal was told that on the 29th March 2010, Mr Don Palmer invited Mr Dos Santos to a disciplinary meeting and suggested that he bring a friend with him.  Mr Dos Santos asked Mr Jose Ferreira to accompany him.  Mr Dos Santos said that Mr Don Palmer was holding a letter when he told him to come to the office which he told Mr Dos Santos was his letter of suspension.  At the meeting Mr Don Palmer gave evidence that he referred Mr Dos Santos to the Accident Report and explained what he had seen on the CCTV footage and that Mr Dos Santos agreed that that was what had happened, “but he did not mean to burn Mr Robinson, only the jumper he was holding”.  Mr Ferreira confirmed in evidence that Mr Dos Santos agreed at the meeting that “what Mr Don Palmer had seen on the CCTV footage was what had happened”.  Mr Don Palmer decided to suspend Mr Dos Santos whilst he “completed his enquiry”.  Mr Dos Santos in his evidence denied ever agreeing with Mr Don Palmer at this meeting that his interpretation of the CCTV footage was correct.

17. Mr Dos Santos was suspended from work on full pay.  In the meantime, Mr Don Palmer collected written statements from Mr Robinson, Mr Darren Palmer and Mr Higo.  All of these statements were prepared by Mrs Palmer but the Tribunal were told, based on the words of the individual witnesses.  It was shown during the hearing that the letters were created by Mrs Palmer a few days later than the date she put on each letter.  Mrs Palmer could not provide an explanation for this discrepancy but explained that she was a director of the Respondent with secretarial skills and it was appropriate for her to provide these letters for the witnesses.  Mr Ferreira confirmed to the Tribunal that he signed his letter and then took a copy home for his daughter to translate for him as he does not read English.  Mr Robinson confirmed that his letter was read to him before he signed it.

18. On the 14th May 2010, an adjourned appeal was held at the Respondent’s office.  The hearing was conducted by Mr Don Palmer with Mrs Palmer in attendance both as a director and as a note taker.  Mr Dos Santos attended the hearing with his brother in law, Mr Ian McMonagle.  Mr Don Palmer said that he “gave Mr Dos Santos a further opportunity to explain the events of that day at which time, he denied all that he had previously stated and gave a totally different version of the events”.  Mr Dos Santos gave evidence that he was convinced that he would not get a fair hearing because, “it was clear to [him] that they had made up their minds before the meeting that they were going to dismiss [him] even though there was no new evidence to discuss and nothing new came out of the meeting.  There was no further investigation”.  Mr Dos Santos also complained that Mrs Palmer was “aggressive and rude”, which Mrs Palmer subsequently denied although she agreed that she was “safety conscious” and “felt very strongly about the events which occurred on the day in question”.  Mr McMonagle said that he considered Mrs Palmer to be “aggressive” and “cross” especially when Mr Don Palmer mentioned Mrs Dos Santos’ safety record (see paragraph 15 ) above, because of a previous fatal accident in the yard some years ago involving her father.  Mr Dos Santos said that this was the first time these incidents had been referred to by Mr Don Palmer.  Mr McMonagle also expressed concern that the minutes of the meeting did not reflect what was discussed as he recalled the meeting especially with regard to the involvement of Mr Ferreira at the suspension meeting and previous incidents that Mr Dos Santos had been involved in at work.  Mr McMonagle also stated that the Accident Report which was referred to and held up by Mr Don Palmer was not provided to him or Mr Dos Santos before or during the meeting and nor were the written statements of Mr Robinson, Mr Darren Palmer or Mr Higo.  Mr McMonagle told the Tribunal that the meeting lasted no more than 10 minutes.

19. Mr Don Palmer told the Tribunal that he believed that Mr Dos Santos had deliberately burned Mr Robinson on the evidence he had seen and as Mr Dos Santos changed his story at the final hearing on the 14th May 2010 – by denying what he had said at the suspension meeting - and he felt that he had no choice but to dismiss him for gross misconduct, and on the 17th May 2010 he wrote to Mr Dos Santos accordingly.

20. The Tribunal received conflicting evidence in response to its questions about the treatment of Mr Robinson’s appeal against his verbal warning.  Mr Don Palmer said that he had dealt with the matter “informally” and after he’d spoken to Mr Robinson he decided to “lift” the verbal warning.  Mr Don Palmer confirmed that he had heard no other evidence and had not had a hearing or kept any notes.  Mr Don Palmer said that he did not discuss his decision to remove Mr Robinson’s verbal warning with Mr Rouille, even though they had discussed Mr Rouille’s original decision.  Mr Don Palmer confirmed to the Tribunal that he is not more senior than Mr Rouille in the business management.  However, Mr Robinson and Mrs Palmer were both under the impression that Mr Robinson’s verbal warning remained on his file.

21. On the 10th June 2010 Mr Dos Santos complained to the Employment Tribunal that he had been unfairly dismissed and that he should have received a notice payment.

THE LAW
22. Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee shall have the right not to be unfairly dismissed.

23. Article 64 of the Law sets out the provisions concerning the fairness of a dismissal as follows:

Article  64    General
In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a) the reason (or, if more than one, the principal reason) for the dismissal; and

(b) that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.
A reason shall fall within this paragraph if it –
(a) relates to the capability or qualifications of the employee for performing work of the kind which the employee was employed by the employer to do;
(b) relates to the conduct of the employee;
(c) is that the employee was redundant; or
(d) is that the employee could not continue to work in the position which the employee held without contravention, (either on the employee’s part or on that of his or her employer) of a duty or restriction imposed by or under an enactment.
In paragraph (2)(a) –
(a) “capability”, in relation to an employee, means the employee’s capability assessed by reference to skill, aptitude, health or any other physical or mental quality; and
(b) “qualifications”, in relation to an employee, means any degree, diploma or other academic, technical or professional qualification relevant to the position which the employee held.

Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –
(a) depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and
(b) be determined in accordance with equity and the substantial merits of the case.

Paragraph (4) shall be subject to Articles 63 and 65 to 72.
24. Article 64 requires an employer to show the reason for the dismissal – it must be one of the reasons set out in Article 64(2) or “some other substantial reason”.  In this case the Respondent has stated that it dismissed Mr Dos Santos because of his gross misconduct in deliberately burning Mr Robinson’s wrist with the cutting torch and then lying about his intention at the disciplinary hearing before Mr and Mrs Palmer on the 14th May 2010.  Mr Dos Santos maintains that the reason he was dismissed was because Mr Darren Palmer wanted him removed from the workplace and manipulated a situation that had occurred (the burning of Mr Robinson’s wrist) to suit that aim.

25. Accordingly, the first point that the Tribunal must decide is the reason for Mr Dos Santos’ dismissal.  It will then decide whether such reason amounts to “Gross Misconduct”.  It will then decide whether the dismissal is fair or not by considering whether in the circumstances (which include the size and administrative resources of the Respondent’s business) the Respondent acted reasonably or not in treating Mr Dos Santos’ actions as a significant reason for dismissing him.  In addition, the Tribunal is required to make its decision in accordance with equity (fairness) and the substantial merits of the case.

26. In this case, Mr Dos Santos was dismissed for “gross misconduct” by the Respondent and for this reason no notice payment was made to him.  Gross misconduct refers to conduct so serious that it justifies instant dismissal without notice, unless unusual circumstances exist such as a history of the employer overlooking such offences.  It should be noted that misconduct can still justify dismissal even though it does not amount to gross misconduct.

27. Where misconduct is the reason for dismissal, the test contained in British Home Stores Limited v. Burchell (1980)1CR 303 applies to the reasonableness of that decision.  This test has been used many times in the Jersey Employment Tribunal. The test requires the employer to show that:

· he believed the employee was guilty of misconduct;

· he had in his mind reasonable grounds upon which to sustain that belief, and 

· at the stage at which he formed the belief on those grounds, he had carried out as much investigation into the matter as was reasonable in the circumstances.

In short this means that the employer does not have to have conclusive proof of the employee’s misconduct – only a genuine and reasonable belief, reasonably tested.  The Tribunal must decide whether the Respondent’s decision to dismiss for this reason fell within the band of reasonable responses of a reasonable employer in all circumstances.  The dismissal will be unfair only if the Respondent’s decision to dismiss was outside this band of reasonable responses. – Midland Bank plc v. Madden (2002) 2AER 741.  The test of whether a decision to dismiss falls within the band of reasonable responses to the employee’s conduct which a reasonable employer would adopt is a test which applies to each of the three Burchell guidelines set out above.  Thus the test applies not only in determining whether it was procedurally or substantially fair or unfair for an employer to dismiss an employee but also in determining whether the investigations carried out by the employer were reasonable in all the circumstances :  Sainsbury Ltd v Hitt (2003) ICRIII CA.

28. By Article 77F(5) of the Law where the Tribunal considers that any conduct of the employee before dismissal contributed directly to the dismissal any compensation awarded to that employee for unfair dismissal may  be reduced by such an amount the Tribunal considers just and equitable having regard to those circumstances.

29. A thread appeared in this case, which was not covered in submissions, that Mr Don Palmer had no authority to commence disciplinary proceedings against Mr Dos Santos because Mr Robinson could only appeal against the sanction of his own verbal warning and not that given to Mr Dos Santos.  The Tribunal asked the parties’ representatives to address them on this point.  Only Mr Lacey did so; he admitted that he could find no authority on this point but asked the Tribunal to consider this issue on first principles, that a fellow employee with sufficient interest in the disciplinary process could trigger a re-hearing of a disciplinary incident involving another employee, if:

(a) substantial new evidence came to light which necessitated  a re-hearing of the matter, or, 
(b) the principles of natural justice and fairness demanded that a re-hearing take place.

30. The Tribunal has borne in mind all of these factors in reaching its decision

THE TRIBUNAL’S DECISION

31. The first point for the Tribunal to decide in this case is the reason for Mr Dos Santos’ dismissal, as the reason is disputed by the parties.  Mr Don Palmer says he dismissed Mr Dos Santos because he burned Mr Robinson and then subsequently lied to him about it.  Mr Dos Santos believes he was dismissed because the Palmer family did not want him to continue working at the scrap yard because he had complained about being bullied in the past and also because he was friendly with Mr Rouille which did not suit the Palmer family.

32. The Tribunal have looked closely at the Respondent’s decision to dismiss Mr Dos Santos and applied the Burchell principles to that decision.

33. It is apparent from the evidence that Mr Don Palmer was correct in believing that Mr Dos Santos had caused the burn to Mr Robinson – this consequence was never denied by Mr Dos Santos; only the intention leading up to the burn.  Mr Don Palmer was of the belief that Mr Dos Santos had caused the burn deliberately or possibly recklessly, when he dismissed Mr Dos Santos. The Tribunal have looked at the factors influencing Mr Don Palmer’s decision on this point:

· The accident report – this clearly states that Mr Dos Santos “turned to push [Mr Robinson] away... and Mr Robinson had a burn”.

· The CCTV footage – logically from the evidence heard on the hours footage to GB available and the expert report, this footage should have been overwritten by the time Mr Don Palmer, Mr Darren Palmer and Mr Higo looked at it (15th March 2010).  However, all 3 of these witnesses were adamant throughout their evidence that they had seen images of Mr Dos Santos deliberately moving towards Mr Robinson with the torch in an attacking movement.  The Tribunal have decided to treat this evidence with caution.

· The suspension meeting: Both Mr Don Palmer and Mr Ferreira gave evidence that Mr Dos Santos said at that meeting that he had “deliberately pushed the torch at Mr Robinson”. The Tribunal notes that Mr Dos Santos withdrew this statement at the final disciplinary meeting.

· The written statement provided by Mr Robinson to Mr Don Palmer on the 5th April 2010 where Mr Robinson referred to Mr Dos Santos “turning around...burning through the jumper...and burning his wrist”.

· The written statements provided by Mr Darren Palmer and Mr Higo describing what they saw on the CCTV footage.  As stated above, this evidence has been treated with caution by the Tribunal.

Leaving aside the CCTV footage, the Tribunal can see that from these sources of information that Mr Don Palmer had in his mind reasonable grounds for sustaining belief that Mr Dos Santos had deliberately turned the torch towards Mr Robinson. The Tribunal has next considered whether Mr Don Palmer at the time he formed that belief (that Mr Dos Santos had deliberately aimed the cutting torch at Mr Robinson) had carried out as much investigation into the process as was reasonable in the circumstances.  The Tribunal can see that by the time Mr Don Palmer dismissed Mr Dos Santos, he had investigated the matter from these sources:

· The accident report

· The CCTV footage (Tribunal caution here)

· Mr Darren Palmer and Mr Higo’s statements concerning the CCTV footage (again the Tribunal is cautious about the existence of this evidence)

· Mr Robinson’s statement dated 5th April 2010.

· The suspension meeting admission from Mr Dos Santos, and subsequent denial which Mr Don Palmer did not accept.

34. The Tribunal can accept that on the 17th May 2010, Mr Don Palmer had carried out sufficient investigation to believe that Mr Dos Santos had burned Mr Robinson with a cutting torch. For all of these reasons the Tribunal concludes that the reason Mr Don Palmer dismissed Mr Dos Santos was because of his conduct in that he reasonably believed that Mr Dos Santos had burned Mr Robinson with the cutting torch and that belief was reasonably held on the evidence available to him.

35. The Tribunal have next considered whether Mr Dos Santos’ conduct amounts to gross misconduct.  Gross misconduct is behaviour so serious that it goes to the root of the employer-employee relationship and damages the trust and confidence necessary for that relationship to continue.  The Tribunal notes that Mr Rouille did not consider his relationship with Mr Dos Santos to be fundamentally ruined by Mr Dos Santos’ actions but that Mr Don Palmer did take this view which was compounded by, he said, Mr Dos Santos withdrawing the statement of admission which he made at the suspension meeting.

36. It is not for the Tribunal to substitute its views for those of the management of the Respondent, but objectively, it can see that Mr Don Palmer did not take account of the fact that neither the accident report nor Mr Robinson’s written statement of 4th May 2010 refer to Mr Dos Santos “lunging” towards him or taking a deliberate action towards him.  The Tribunal appreciates that Mr Dos Santos was a trained operative in the use of this torch which is potentially a lethal weapon and that he should have exercised caution in its operation at all times, but no notice was taken of the strong mitigation that Mr Robinson admitted waving the jumper at Mr Dos Santos and that Mr dos Santos had nearly 20 years service with the company not involving an incident as serious as this. Furthermore, Mr Dos Santos was remorseful from the outset.  In the opinion of the Tribunal, Mr Dos Santos’ misconduct was undoubtedly serious but it did not amount to gross misconduct entitling Mr Don Palmer to dismiss Mr Dos Santos without notice.

37. The Tribunal HEREBY AWARDS  a sum equal to the notice payment Mr Dos Santos should have received pursuant to Article 56 of the Law:

· Mr Dos Santos earned £583.76 a week.

· In accordance with Article 56(1)(f) of the Law Mr Dos Santos should have received 16 weeks’ notice.

· £583.76 x 16 weeks = £9,340.16

· Sum awarded = £9,340.16
UNFAIR DISMISSAL

38. Having decided that Mr Dos Santos was dismissed for a potentially fair reason under the Law, his misconduct, the Tribunal has now considered whether his actual dismissal was fair or not.  In accordance with Article 64(4) of the Law the Tribunal has made its decision as to whether the Respondent acted reasonably or not in dismissing Mr Dos Santos for that reason, by looking at the circumstances of the dismissal, including the size and administrative resources of the Respondent and also bearing in mind the principles of equity (fairness) and the substantial merits of the case.

39. It is apparent from the evidence heard in this case that Mr Don Palmer was in charge of the office and Mr Rouille was in charge of the yard.  Although there was no written disciplinary code, it was plain from the evidence that Mr Rouille dispensed discipline in an informal manner in the yard as required from time to time.  It was also obvious from the evidence that serious incidents at work were treated as such by the management by the tone and manner in which the employee was told off in the yard: no formal disciplinary hearings had taken place before and the concepts of verbal and written warnings did not exist.  This is not a criticism of the Respondent – just a recognition by the Tribunal of its disciplinary system.  It was also clear from the evidence that sometimes Mr Rouille and Mr Don Palmer would talk about an incident before Mr Rouille dealt with it and sometimes Mr Rouille just dealt with it on an ad hoc basis.  Sadly, Mr Rouille’s and Mr Don Palmer’s relationship appears to have deteriorated in recent years but they both remain joint managing directors of the Respondent and as Mr Don Palmer said, neither is considered superior to the other.

40. In this particular case the incident involving Mr Robinson and Mr Dos Santos came to the attention of both Managing Directors – albeit by different routes, and they spoke about it.  Mr Don Palmer told Mr Rouille on 1st March 2010 to “deal with it”; he clearly saw it as a serious incident and he wanted it dealt with.  This is the type of conversation the Tribunal would expect to take place in the Respondent’s unwritten disciplinary code.  From the evidence it was clear that Mr Rouille spoke to Mr Robinson and Mr Dos Santos about the incident – he says he spoke to them individually and together although Mr Dos Santos said it was only together – again in the yard, as was the understood practice.   Thus Mr Rouille conducted an investigation of the incident (after all there were no other witnesses).  Mr Rouille felt he had got “to the bottom of it” and had dealt with the matter in the usual manner by speaking to the parties involved.  The Tribunal heard that Mr Rouille spoke to Mr Don Palmer about what he had done but that Mr Don Palmer wanted to take it further – to have “a disciplinary” and he suggested that Mr Rouille contact JACS for advice.  Mr Rouille said that he appreciated Mr Don Palmer’s concern about the matter and duly obtained advice from JACS on the telephone as he would have had to wait a week for a meeting with Mr Witherington (Director of JACS).  Again, the Tribunal concludes that Mr Rouille was fulfilling his duties as the Managing Director in charge of disciplinary matters.  Mr Rouille was advised, on the facts he presented to JACS, that in this case a verbal warning to Mr Robinson and a written warning to Mr Rouille would be suitable.  Mr Rouille said that he told Mr Don Palmer about this advice before he went to England and that he got “no reaction” – the Tribunal believes him.  Mr Don Palmer told the Tribunal that he told Mr Rouille not to do anything whilst he was away but for reasons which the Tribunal does not understand, he did not tell Mr Rouille of the CCTV footage that he had seen.  This omission undermines Mr Don Palmer’s evidence that he told Mr Rouille not to do anything further as it indicates that there was no communication between the men at this point in the process.  It is clear that up to this point, Mr Rouille had worked with Mr Don Palmer regarding the conduct of this disciplinary process and the Tribunal can see no reason why Mr Rouille should fail to continue to do so at this point.  Evidence was heard that Mr Rouille called Mr Robinson and Mr Dos Santos into the office on the 15th March 2010 to deal with the matter.  Evidence was heard from Mr Robinson, Mr Dos Santos and Mr Darren Palmer that this was unheard of in their workplace and meant “fireworks” according to Mr Darren Palmer.  Again, the Tribunal considers that Mr Rouille was acting within his role as the Managing Director in charge of dealing with this incident.  Mr Rouille said that he was going to give them “a grilling” about what had happened and a “right what for”.  This appears from the evidence to have happened – the meeting took about half an hour, both were asked for their stories and then a report of Mr Rouille’s findings was made (the accident report) which also recorded the sanctions imposed.  This report was read out to both parties who agreed with its contents.  The Tribunal notes that Mr Rouille did not invite Mr Robinson and Mr Dos Santos to have representatives with them at the meeting in accordance with their rights under Article 78A of the Law and this was an oversight.  However, neither party complained of this at the time and whilst Mr Robinson complained of it to Mr Don Palmer in his letter of appeal dated 27th March 2010, he took no action under the Law.  Apart from this omission the Tribunal is satisfied that Mr Rouille’s meeting followed an adequate procedure – the matter was dealt with promptly.  It was investigated to a reasonable extent to establish the facts, the employees were given an opportunity to put their case forward and appropriate action was decided upon at the meeting which was agreed by the parties involved.  The Tribunal is satisfied by Mr Rouille’s evidence that he did not review the CCTV footage because he thought he had got to the “bottom of the matter” through his interviews with the parties who he believed had “come clean”.  The Tribunal notes that the accident report refers to Mr Dos Santos “pushing” Mr Robinson away and gives no mention of Mr Dos Santos being “startled” by Mr Robinson, which was Mr Dos Santos’ excuse throughout.  Accordingly, the accident report does not favour Mr Dos Santos.  Mr Dos Santos said that he was too nervous at the hearing to query the report as he wanted the matter finished with.  Mr Robinson also referred to feeling “pressurised” at the meeting but he did query the use of the word shirt and not jumper.  To the Tribunal it appears that the parties were given the opportunity to speak but both wanted the disciplinary hearing to be concluded and a line drawn under the matter.  The Tribunal notes that a formal written warning was sent to Mr Dos Santos on the 17th March 2010 by Mr Rouille.

41. The Tribunal are puzzled as to why Mr Robinson should be “upset” about his verbal warning subsequent to his hearing but not mention it at the time of the hearing or afterwards to Mr Rouille.  The Tribunal notes that Mr Robinson did not deny at any time waving the jumper near to Mr Dos Santos whilst he was working with an oxygen cutting torch.  However, Mr Robinson chose to tell Mr Don Palmer and Mr Darren Palmer about his grievance who, correctly, advised him to see JACS about his situation.  The Tribunal notes that by this time, Mr Don Palmer had told Mr Rouille that he was not happy that Mr Rouille had dealt with the matter in his absence.  The Tribunal is concerned that Mr Robinson’s letter of appeal is not in his own words – throughout his evidence Mr Robinson did not speak as eloquently as the language expressed in his letter of appeal, and by his own admission he was “not good at reading, writing or talking”.  The Tribunal would point out that care must be taken by scribes to reproduce someone’s words faithfully in important documents.  That being said, Mr Robinson’s letter appealed against his own verbal warning and the written warning given to Mr Dos Santos.

42. The Tribunal is very concerned that Mr Robinson’s letter set off a chain of reaction for which there was no originating cause.  Mr Robinson was quite entitled to appeal against his verbal warning – even though the Respondent’s unwritten code of discipline had no precedent for such matters, natural justice requires that an appeal be considered against a perceived injustice.  Mr Robinson was also entitled to lodge a grievance against what he perceived to be the iniquity of his situation – that he was innocent and Mr Dos Santos only received a written warning.  However a whole re-hearing of Mr Dos Santos’ involvement in the incident was commenced on the basis of Mr Robinson’s letter of appeal.

43. The Tribunal can find no precedent for this situation.  That alone indicates what a peculiar set of circumstances this is.

44. Mr Lacey suggested that a re-hearing would be appropriate if new evidence came to light which made the first decision unreasonable.  The Tribunal is open to this suggestion but the new evidence must be such that it alters the perception of the facts of the original investigation.  In Mr Rouille’s investigation the only source of evidence which he did not use was the CCTV footage and this was because he felt that he had got to the bottom of the situation without the need for it through his investigation.  This seems a reasonable assumption to the Tribunal.  Mr Don Palmer said that he had recovered new evidence that Mr Dos Santos had deliberately moved towards Mr Robinson with the cutting torch.  However, the statement subsequently provided by Mr Robinson to Mr Don Palmer referred to Mr Dos Santos “turning around” – and this does not substantially change the evidence Mr Robinson gave to Mr Rouille at the hearing of 15th March 2010 which was recorded in the Accident Report as Mr Dos Santos “pushing away” Mr Robinson.  The statements obtained by Mr Don Palmer from Mr Darren Palmer and Mr Higo refer solely to the CCTV footage, which Mr Rouille chose not to view for the valid reasons set out above.  

45. It was also suggested that natural justice might warrant a re-hearing of the original disciplinary incident and a review of the involvement of the parties involved.  The Tribunal has considered this important point carefully.  In this case the Respondent’s disciplinary code relied upon practice and custom.  The Tribunal heard that it was accepted practice and custom for Mr Rouille to deal with disciplinary matters.  In this case he did so and in accordance with the particular wishes of Mr Don Palmer. A disciplinary code must be clear in its terms and extent, otherwise certainty is not provided to employees of the extent of that code which is essential if that code is to be fair and consistent.  The only change from usual practice in this case was the formality of the disciplinary practice – a formal meeting was held and formal sanctions issued, again in accordance with the wishes of Mr Don Palmer and this was because it was the first time it had been required.  The Tribunal considers that Mr Rouille acted with the authority of his co-managing director and with the apparent authority that his title, of joint managing director in charge of the yard, afforded to him.  Mr Rouille was charged to deal with this matter and after conducting an adequate investigation and taking advice, he did so.  The disciplinary procedure that he followed was conducted fairly and was suitable for the circumstances of this incident and this particular employer.  Accordingly, as far as Mr Dos Santos and Mr Robinson were concerned, this was the end of the matter.  Mr Robinson was entitled to appeal against the punishment given to him and he did so. Mr Robinson also raised a grievance about the manner in which he believed the original investigation was conducted.  Mr Dos Santos could also have exercised his personal right to appeal against his punishment of a written warning but he chose not to do this.  In the opinion of the Tribunal, natural justice did not require this whole issue to be reheard in order that Mr Dos Santos be disciplined as this had already taken place.  The Tribunal is aware that the Respondent conducts a small business and has no HR function or experience in serious disciplinary matters.  However, the Tribunal were advised that either Mr Rouille or Mr Don Palmer took advice throughout this matter so it is clear that the directors knew how to manage the deficiency in their knowledge and expertise.  The Tribunal considers that Mr Don Palmer was wrong to allow Mr Robinson’s verbal warning and grievance to cause him to commence a re-hearing of the whole incident when it had been concluded by his joint managing director with the apparent authority to the workforce to deal with these matters.  Furthermore, the re-hearing was aimed completely at Mr Dos Santos, and ironically, Mr Robinson’s verbal warning appears to remain on his file.  There were many issues wrong with the manner in which Mr Don Palmer conducted the disciplinary hearing against Mr Dos Santos but the Tribunal does not need to address them.  Mr Don Palmer’s decision to conduct a further disciplinary hearing against Mr Dos Santos had no basis whatsoever.  This was not the action of a reasonable employer and for these reasons the Tribunal finds that Mr Dos Santos was unfairly dismissed.

46. Article 77 of the Law provides that where a complaint of unfair dismissal is well-founded, the Tribunal shall make an award of compensation in accordance with the schedule to the Employment (Awards) (Jersey) Order 2005.  This schedule provides a scale of compensation for unfair dismissal based on the months of service completed by an employee.  In this case, Mr Dos Santos had worked for the Respondent for 19½ years.  The Schedule states that where an employee has completed more than five year’s service, he shall be entitled to the maximum award of 26 weeks pay.  This applies to Mr Dos Santos as follows:

· Mr Dos Santos earned £583.76 per week
· £583.76 x 26 weeks = £15,177.76
47. In accordance with article 77 of the Law and the Employment (Awards) (Jersey) Order 2005, Mr Dos Santos is HEREBY AWARDED the sum of £15,177.76 by way of compensation for his unfair dismissal.

REDUCTION OF THE AWARD

48. Article 77F(5) of the Law allows the Tribunal to reduce an award made for unfair dismissal by an amount which it considers to be just and equitable where the Tribunal considers that the conduct of the employee before dismissal contributed directly to the dismissal.  The Tribunal may also, by Article 77F(10) of the Law, reduce an award if it is just and equitable in the circumstances to do so.

49. The Tribunal has considered this matter very carefully and has concluded that if it was not for the misunderstanding by Mr Don Palmer of Mr Robinson’s ability to appeal against the sanction imposed upon Mr Dos Santos by Mr Rouille, Mr Dos Santos would still have been in work with a written warning in his personal record.  Mr Dos Santos’ conduct was punished by the written warning issued at the conclusion of the valid disciplinary hearing held by Mr Rouille.  The Tribunal considers Mr Dos Santos to be a passive player in a dispute conducted by Mr Don Palmer against Mr Rouille concerning the outcome of the original disciplinary hearing.  Mr Dos Santos’ conduct did not contribute to his dismissal at all and it is not just and equitable in the circumstances of this case to reduce the amount of the Award made.  Accordingly, the Tribunal makes no order for reduction of this Award.

SCHEDULE OF AWARDS

1. Notice Pay (Article 56)

16 weeks’ pay





£9,340.16

2. Compensation for Unfair Dismissal (Article 77)



26 weeks’ pay





£15,177.76









£24,517.92

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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Mrs Lindsay Edwards-Thatcher

THE FACTS

12. Mr Graham was employed by the Respondent on the 6th October, 2008 as a foreman.  Mr Graham was dismissed on the 1st October 2010 following a disciplinary process which was not concluded by the Respondent.  Mr Graham filed Form JET1 and complained to the Employment Tribunal on the 1st November 2010 as follows:

· that he had been unfairly dismissed;

· that 2 weeks’ notice due to him under his contract of employment, remained outstanding;

· that he was due pay in respect of outstanding holiday leave; 

· that he was due pay for 4 days’ outstanding wages; and

· that he wished the Employment Tribunal to consider making a direction for continued employment under Article 77A of the Employment (Jersey) Law 2003 (“the Law”).

13. The Respondent filed its Response to Mr Graham’s complaints (Form JET2) on the 15th November 2010.  The Respondent admitted that it had unfairly dismissed Mr Graham and asserted that as it had offered Mr Graham, in a Compromise Agreement, an amount equal to the maximum award that the Employment Tribunal could award to Mr Graham under Article 77F of the Law, the Tribunal should reduce Mr Graham’s award for unfair dismissal to zero on the grounds that it would be just and equitable to do so pursuant to the Tribunal’s powers in Articles 77F(3) and 77F(9) of the Law.  Furthermore, the Respondent denied that notice pay was owing to Mr Graham as he had been offered a payment in respect of this claim in the Compromise Agreement, and that no holiday pay at all was outstanding.  The Respondent also stated in its form JET2 that it, “would not consider re-employment as it would not be practicable to the Employer”.

14. As stated in paragraph 2 above, the Respondent has admitted unfairly dismissing Mr Graham, so the Tribunal are only required in this case to consider the quantum of the Award to Mr Graham in respect of his unfair dismissal, including whether any reduction to that Award should be made.  However, Mr Graham has specifically asked the Tribunal to consider making a Direction that he be re-employed by the Respondent pursuant to the provisions of Article 77A of the Law.

15. Article 77 of the Law directs the Tribunal, when a complaint of unfair dismissal is “well founded”, as in this case, to consider first whether to make a direction for continued employment under Article 77A, if that is what the complainant wishes, and only if no such direction is made (for whatever reason) to make an award of compensation calculated in accordance with Article 77F of the Law.

16. The Tribunal has looked at each of the issues raised by Mr Graham in turn but for the reasons stated above, it has considered the question of whether Mr Graham should be re-employed by the Respondent before it has calculated the award of compensation which could be paid to him in respect of his unfair dismissal.

DIRECTION FOR CONTINUED EMPLOYMENT

17. Mr Graham asked the Tribunal to consider making a direction for his continued employment by the Respondent under Article 77A of the Law.

18. Article 77A of the Law states as follows:

77A    Direction for continued employment
  The Tribunal may make a direction for continued employment as follows –

(a)
a direction that the employer reinstate the complainant in accordance with Article 77B; or

(b)
 a direction that the employer re-engage the complainant in other employment in accordance with Article 77C.

19. Article 77B states that a direction for reinstatement is a direction that the employer shall treat the former employee in all respects as if the dismissal had not taken place and the Tribunal shall specify any rights and privileges (including seniority and pension rights) which must be restored to the former employee on his reinstatement.  The Tribunal is also required to state the date by which the direction must be complied with.  In addition, the Tribunal shall include in the direction the amount of any benefit that the employee might reasonably be expected to have enjoyed but for the dismissal – but this direction cannot cover loss of pay during the period between the effective date of termination and the date of reinstatement.  “Pay” is defined by Article 77B(4) of the Law.

20. A direction for re-engagement is a direction set out in such terms as the Tribunal thinks fit, that the former employee be engaged by the employer (or its successor) in employment which is comparable to that from which the dismissal took place or other suitable employment.  On making a direction for re-engagement, Article 77C(2) requires the Tribunal to specify the terms of that re-engagement including the nature of the employment and the rate of pay for that work.

21. Mr Graham told the Tribunal that he was willing to be either reinstated to his previous position or re-engaged by the Respondent; he did not have a preference for either option.

22. Article 77D(1) requires the Tribunal to consider first whether to make a direction for reinstatement and in exercising its discretion to make this direction the Tribunal has to take into account these factors:

(a) whether the former employee wishes to be reinstated;

(b)  whether it is practicable for the employer to comply with 

a direction for reinstatement; and 

(c) where the former employee has caused or contributed to 

some extent to the dismissal, whether it would be just to 

direct the reinstatement

23. Article 77D(3) states that if the Tribunal decides not to make a direction for reinstatement it shall then consider making a direction for re-engagement. The Tribunal is required by Article 77D(4) of the Law to take into account these factors:

(a) any wish expressed by the former employee as to the 


nature of the direction to be made;

(b)  whether it is practicable for the employer (or a successor 

or an associated employer) to comply with a direction for 

re-engagement; and

(c)  where the former employee has caused or contributed to 

some extent to the dismissal, whether it would be just to 

direct that person’s re-engagement and (if so) on what 

terms.

24. As stated in paragraph 10 above, Mr Graham said that he wished the Tribunal to consider reinstating him to his old position.  The Tribunal heard some evidence concerning the allegations of misconduct made against Mr Graham, and Mr Graham gave evidence disputing that evidence.  No evidence was heard from witnesses apparently involved in the alleged incidents of misconduct by Mr Graham.  

25. Mr Graham pointed out to the Tribunal that the disciplinary process was never concluded and he still does not know why he was dismissed by the Respondent.  Mr Graham said that his dismissal “came out of the blue” but that he had “no problems with Mr Horsley or with working for the Respondent again”. On questioning from the Tribunal, Mr Horsley disclosed that the Respondent is hiring staff at this time, “and has done so throughout the process”.  Furthermore, it is clear from the evidence that the Respondent is one company in a group of companies involved in construction and operating throughout the Channel Islands. Mr Graham said that he knew of instances where staff had been transferred to the Respondent from another building firm in the Island and that he believed the transfer of staff worked the other way too.

The Tribunal’s Decision

26. The Tribunal is aware from the documents referred to in the hearing, including the minutes of the disciplinary hearing, that the disciplinary hearing was simply abandoned by the Respondent and no reason was given for this  except that there was “insufficient time and manpower” to complete the process.  However, this failure meant that no conclusions were drawn by the Respondent following that hearing regarding Mr Graham’s alleged misconduct.  The fact that no conclusions were drawn at the end of that meeting meant that Mr Graham still does not know why he was dismissed, and importantly, no appeal was given to him against the reasons for his dismissal or the sanction of dismissal itself.  The Tribunal also heard from Mr Graham that he had asked for, “someone from Head Office” to be at the disciplinary hearing in accordance with his rights of representation under Article 78A of the Law.   He had assumed that person to be Mrs Edwards-Thatcher when he saw her at the meeting, and was very surprised that she subsequently conducted the disciplinary meeting herself and he was left unrepresented.  For all of these reasons, the Tribunal can see that the Respondent’s disciplinary process in respect of Mr Graham was deeply flawed and it can appreciate why the Respondent has admitted unfair dismissal from the outset.  However with regard to continued employment, all the reasons given by the Respondent to show why it would not be “practicable” to take back Mr Graham into its employment are based on his alleged misconduct and it is important to note that the process to determine his misconduct (or not) was never completed.  Some evidence regarding Mr Graham’s alleged misconduct was heard at the hearing and Mr Graham was given an opportunity to respond to those allegations, but the Tribunal do not consider that either of the parties were sufficiently prepared to explore contributory conduct issues for the purposes of Article 77D(4) of the Law.  Accordingly, the Tribunal is being asked to make a decision on a most important issue without any facts regarding Mr Graham’s alleged behaviour being in place at all.  This is contrary to the intent of Article 77D of the Law and to the principles of natural justice.  Given the amount of time that has elapsed since Mr Graham’s suspension on the 8th September 2010 to the date of this hearing, the Tribunal is willing to accept that it is not practicable for it to make a direction for the reinstatement of Mr Graham but it is willing to consider making a direction for Mr Graham’s re-engagement provided that a further hearing is convened so that the specific provisions of Article 77D(4) are addressed, in particular the possibility of the re-engagement of Mr Graham with an associated company of the Respondent.

COMPENSATION FOR UNFAIR DISMISSAL

27. On questioning by the Tribunal, Mr Graham said that he had not signed the Compromise Agreement because it did not give him the maximum amount that he was entitled to, pursuant to Article 77F of the Law.  Mr Graham said that the Compromise Agreement gave him compensation for unfair dismissal based on a maximum 2 years continuous employment.  Mr Graham explained that he was dismissed on the 1st October, 2010 but without being given the 2 weeks’ notice that he was entitled to under his contract of employment and Article 56(1) of the Law.  Mr Graham asserted that the Respondent was incorrect in treating the 1st October 2010 as his final day of employment.  In fact if notice had been given to him, his final day of employment would have been 2 weeks later on the 15th October 2010.  Mr Graham pointed out that as he had started work on the 6th October 2008, this new termination date of 15th October 2010 pushed him into the next category of compensation for unfair dismissal which was based on continuous employment of more than 2 years but less than 3 years, and he was therefore entitled to 12 weeks’ pay as compensation, not the 8 weeks’ pay offered to him in the Compromise Agreement.  Mr Graham told the Tribunal that this was the reason why he had not signed the Compromise Agreement.  Mr Graham said that he took legal advice on the contents of the Compromise Agreement as instructed by the Respondent, and those lawyers picked up the discrepancy in the date of the end of his employment.  Mr Graham said that he believed that this information was passed on to the Respondent by the lawyer but ignored by them.  Mr Graham said he also objected to the confidentiality clause in the Compromise Agreement.  Mr Graham admitted that despite there being an initial date for the Compromise Agreement to be signed (8th October 2010) he knew that even past that date the terms of the Compromise Agreement were still available to him.

28. Mrs Edwards-Thatcher responded that the Respondent viewed Mr Graham’s conduct as gross misconduct and for that reason the Respondent had dismissed him on the 1st October 2010 without notice.  Mr Graham gave evidence that the words “gross misconduct” were never used by the Respondent at any point in the disciplinary hearing or in the correspondence leading up to or following that hearing.  Mrs Edwards-Thatcher gave evidence that as the person who conducted the disciplinary hearing, in her opinion some of Mr Graham’s actions did fit into the “non-exhaustive list of examples of gross misconduct” contained in Mr Graham’s contract of employment.  Mrs Edwards-Thatcher also pointed out to the Tribunal that when she concluded the disciplinary hearing she stated to Mr Graham that the Respondent had, “a range of disciplinary actions available from dropping the allegations to finding gross misconduct”.  Mr Graham said that he could not recall this being said to him.  Mrs Edwards-Thatcher told the Tribunal that the Respondent,  “did not have the manpower or the time to finish the disciplinary procedure”.  The Tribunal were referred by Mrs Lindsay Edwards-Thatcher to a letter dated 1st October 2010, from Mr Horsley to Mr Graham in which it says that, “a decision has been made not to pursue the disciplinary any further at this stage.  Unfortunately, I am not able to offer you a position to return to.  I am therefore, from today’s date, ceasing your employment with Geomarine.”  It is apparent that this letter (“the Dismissal Letter”) contained no reference to gross misconduct.  The Tribunal were also referred by Mr Graham to the Compromise Agreement which contains this clause –

“the Employer shall....

3.1.4 pay to the Employee the sum of £1,440 in respect of payment in lieu of notice (being 2 weeks).”

The Tribunal’s Decision

29. The Tribunal finds that on the evidence heard and presented to it that Mr Graham was not dismissed for gross misconduct.  It is apparent that those words were not used in the Dismissal Letter and the Compromise Agreement makes specific reference to a “Notice Period” and to an entitlement for payment in lieu of notice being served which it would not do if Mr Graham had been dismissed for gross misconduct.  It is only gross misconduct that can warrant summary dismissal (i.e. – dismissal without notice).  Accordingly, the Tribunal concludes that Mr Graham was dismissed with notice.

30. Article 63(1)(a) of the Law states that where an employee’s contract of employment is terminated by notice, the “effective date of termination” of that contract is the date on which the notice expires.  Mr Graham was entitled to receive 2 weeks’ notice of termination of this contract by the terms of his contract of employment which was the minimum prescribed by the Law at that date.  The Tribunal has no doubt that the Respondent informed Mr Graham of his dismissal on the 1st October 2010 as evidence was heard that the Dismissal Letter was hand delivered to him on that date.  Accordingly, the 2 week notice period commenced on the 1st October 2010 and expired on the 15th October 2010, which was the effective date of termination of Mr Graham’s contract of employment.  The Tribunal finds that Mr Graham was correct in stating that this date took him into the next band of compensation for unfair dismissal under the Employment (Awards) (Jersey) Order 2005, and that he was therefore correct not to sign the Compromise Agreement and accept a lower amount of compensation offered to him by the Respondent for his unfair dismissal.

31. The Tribunal records show that the Respondent has admitted unfairly dismissing Mr Graham from his employment with them.  In accordance with Article 77 of the Law, the Tribunal HEREBY AWARDS  to Mr Graham the sum of £8640.00 by way of compensation calculated in accordance with the provisions of Employment (Awards) (Jersey) Order 2005 as follows:

· Mr Graham earned £720.00 per week

· Mr Graham was continuously employed for a period of more than 2 years but not more than 3 years

· Mr Graham is entitled to receive compensation of 12 weeks’ pay

· £720.00 per week x 12 weeks = £8,640.00
32. The Respondent’s application to the Tribunal that it reduce the amount of compensation payable to Mr Graham on the basis of Article 77F(9) of the Law, that he refused to enter into a Compromise Agreement with the Respondent which offered him an amount equal to his maximum award that the Tribunal could offer him under Article 77(2) is HEREBY DISMISSED.
TRIBUNAL NOTE

33. Mr Graham should be aware that if the Tribunal makes a direction for his re-engagement, he cannot also have an award of compensation for unfair dismissal, unless the circumstances of Article 77E(3) apply.  The Tribunal strongly suggests that Mr Graham seeks advice about his options in this case.  The parties are referred to the Tribunal’s Order in paragraph 33 below.

NOTICE PAY

34. For the reasons set out in paragraph 19 above, the Tribunal finds that Mr Graham should have been paid 2 weeks’ notice pay in accordance with the terms of his contract of employment and Article 56(1) of the Law as it stood at the 1st October 2010.

35. The Tribunal HEREBY AWARDS pursuant to Article 56G of the Law, the sum of £1440.00 to Mr Graham, being 2 weeks’ pay in respect of the notice period that should have been given to him by the Respondent, calculated as follows:  

· Mr Graham earned £720.00 per week.

· £720.00 per week x 2 weeks = £1,440.00
HOLIDAY PAY

36. Mr Graham believed that he was entitled to 130 hours holiday during 2010 and to receive payment for 50 hours’ holiday which had accrued during his employment and which he had not taken when he was dismissed.

37. The Respondent stated that Mr Graham “was not entitled to receive 130 hours holiday to the end of the notice period” and that he had in fact taken more than the 80 hours he claimed to have taken, and that only 10 hours were due to him when he left the business.

The Tribunal’s Decision

38. Mr Graham’s contract of employment entitled him to earn 2.5 hours’ holiday per week that he worked for the Respondent.  The Tribunal has calculated that in the period from the 1st January 2010 to the 15th October 2010 he worked 41 weeks, this calculates as 41 weeks x 2.5 hours a week = 102.5 hours’ holiday, which the Tribunal has rounded up to 103 hours in accordance with Article 11(4) of the Law.

39. It is apparent from the holiday charts presented to the Tribunal by the Respondent, which were not challenged by Mr Graham, that Mr Graham had taken 90 hours’ leave during the period 1st January 2010 to 15th October 2010.

40. The Tribunal calculates the amount of holiday leave outstanding to Mr Graham at the effective date of termination of his employment as follows:

· Holidays’ earned for the period   


1/1/10 – 15/10/10 = 103 hours

· Holidays taken in the period   


1/1/10 – 15/10/10 = 90 hours

· Balance of holiday hours due to Mr Graham 


103 hours less 90 hours = 13 hours

· Mr Graham earned £720.00 per week for


45 hours work a week = £16.00 per hour

· Value of outstanding holiday


= 13 hours x £16.00 per hour = £208.00
41. Pursuant to Article 14 of the Law, the Tribunal HEREBY AWARDS the sum of £208.00 to Mr Graham, being the value of the outstanding holiday leave that he was entitled to at the effective date of termination of his employment.

OUTSTANDING WAGES

42. The Respondent agrees that Mr Graham has not received payment of his wages for the days 27th September 2010 to 1st October 2010, being 4 days in total, and that this payment remains due to him.

43. Pursuant to Article 86(1) of the Law, the Tribunal HEREBY AWARDS to Mr Graham the sum of £576.00 which is 4 days’ wages calculated as follows:

· Mr Graham earned £720.00 per week

· Mr Graham worked for 8 hours a day over 5 days a week

· £720.00 ÷ 5 days = £144.00 a day

· £144.00 x 4 days = £576.00
TRIBUNAL ORDER

44. Mr Graham is HEREBY ORDERED to inform the Tribunal Registrar within 14 days of the date of this Order whether he wishes the Tribunal to consider making a direction for his re-employment by convening a further hearing of the parties as set out in paragraph 15 above.

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:

SCHEDULE OF AWARDS

1. Unfair dismissal*

Compensation – Article 77(2) 
£8,640.00

2. Notice payment

2 weeks’ pay – Article 56(1)
£1,140.00

3. Holiday pay

13 hours’ pay – Article 14 

£208.00

4. Outstanding wages

4 days’ pay – Article 86 

£576.00

*
Pursuant to Article 77(2) of the Law, this Award is subject to no direction for 
continued employment being made by the Tribunal and paragraph 29 hereof.

Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
Case Number:  
0504-52/11

Applicant: 

Mr Robert Hooper
Respondent:

C&E Phelan Limited, t/a Midland Engineering

Representation: 

For Applicant: 
The Applicant represented himself
For Respondent:
Mr Enda Phelan, Director
Hearing on 

4th July 2011


Before:  
Mr David Le Quesne, Chairman; Messrs Stewart Mourant & Alan Hall, Panel Members


1
Mr Hooper was employed by the Respondent as an electrician from 3rd May 2010 until 18th March 2011. He was initially employed under a written ‘Variable/zero hours’ contract, and then under a fixed term contract, but clearly, and this was accepted by Mr Phelan, the employment was continuous.


Mr Hooper claims compensation for unfair dismissal, payment for public holidays and payment for one week in lieu of notice.

2
On 18th May 2011 Mr Hooper was handed by Mr Phelan a letter dated 15th May 2011 as follows:


“Dear Robert,


We regret to inform you we are hereby giving you one weeks’ notice as per Jersey employment laws.


Wishing you all the best in the future,


Enda Phelan”.

The uncontested evidence of Mr Hooper was that he was given this letter with no discussion and no warning, and it came as a shock to him.


In its JET 2 form, the Respondent states “Robert was given 1 week’s notice as per contract due to down turn of work….”.

3
We accept the evidence of Mr Phelan that the company’s ability to keep employees depends upon the work which the company has, and that there is a high turnover of employees. Nonetheless, we find the complete lack of any form of warning or discussion about the possible or impending redundancy to be contrary to well-established principles. Pre-redundancy procedures do depend upon the circumstances, and in the circumstances of this case we would not have expected much in the way of warning or discussion, but there should have been some.


Our decision is that the lack of any procedure renders the dismissal of Mr Hooper unfair.

4.
The statutory compensation for this unfair dismissal is 4 weeks pay, and using the contractual rate of pay, we calculate this as 4 weeks x £600 = £2,400.00.

5
Whilst the statutory notice which the employer had to give Mr Hooper was 1 week, the contract of employment provided for 2 weeks notice. The principle is that the statutory notice is the minimum, and if the contract provides for greater notice, that contractual notice applies. 


Mr Hooper was given 1 weeks’ notice, whilst he was entitled to 2 weeks notice, so we order that the Respondent shall pay a further weeks pay in lieu of notice, which is £600.00.

6
Whilst the contract of employment states that Mr Hooper was not entitled to payment for public holidays, unless required to work on such a day, Article 11 of the Law states ‘….an employee shall be entitled in each leave year- (b) to leave- (i) on Christmas Day, Good Friday and all public or bank holidays….[or days off in lieu] “. The employer cannot contract out of the public holiday provisions in the Law.


We calculate that during the employment there were 6 public holidays (Liberation Day, Spring bank holiday, August bank holiday and 3 days over the Christmas/New year period), so our calculation, based upon a daily rate of £120 is 

6 days x £120 = £720.00.

7
In summary, we order that the Respondent shall pay to Mr Hooper :


£2,400.00


   £600.00


   £720.00


         £3,720.00 total

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1703-39/11
Applicant: 

Mr Alan Walter George
Respondent:

Advanced Preservation Treatments Limited

Representation: 

For Applicant: 
Mrs Johanna Jones
For Respondent:
Mr Bruce Gallichan, Director
Hearing on 

11th July 2011


Before:  
Mr David Le Quesne, Chairman; Messrs Stewart Mourant & Alan Hall, Panel Members


1.
Mr George was employed by the Respondent (‘APT’) from 26th January 2001 until 28th February 2011, when he was dismissed on the ground of redundancy. His job was pest control, and initially he was a technician, but later he became a manager, although he told us that the change in title did not change the work he did.

2.
We heard from both Mr George and APT that business declined noticeably from about September 2010, although Mr Gallichan said that there had been a steady decline for a couple of years due to the recession.  Mr George said that the downturn in business was more than the normal seasonal variations, with which he was familiar.

This was and is a small family business, employing Mr Gallichan, his wife, his son Andrew, Mr George until he was dismissed, and Mr Penman. Only Mr George was dismissed.

3.
Our starting point is the process leading to the dismissal. We, other Tribunals, the Courts and the textbooks have stated and repeated the requirement that there should be a fair procedure before an employee is dismissed on the ground of redundancy. Almost always, that procedure will involve the employee being warned that there may have to be one or more redundancies, exploration by the employer of alternatives, and discussion between the employer and employee to include discussion of alternatives, such as the employee doing another job, working fewer hours or job sharing. An employer which fails to follow these procedures takes the risk that the Tribunal will find that it has not followed a fair procedure, with the consequence that the dismissal was unfair. The risk increases when the employer does not even keep a written record of steps taken and does not  back up an important conversation with a letter or memorandum.

4.
In September 2010 there was a meeting between Mr Gallichan and Mr George. They agreed in their evidence that Mr Gallichan said that the business was quiet, but Mr George told us that he was not led to believe that there was a risk that the business might fail, or that he might lose his job or have to work fewer hours. On the other hand, Mr Gallichan said that he told Mr George that the business was in trouble, and that he suggested that Mr George might agree to work a 3 day week.

Mr George told us that, had he been told that there was a risk that he would be made redundant, but the alternative was to work a 3 day week, he would have considered this alternative.


No persuasive evidence was presented to us that this alternative of a 3 day week was proposed by Mr Gallichan to Mr George; there is no written record save for a note by the Respondent’s accountant that he had suggested this to Mr Gallichan who had reported to him that the proposal had not been acceptable. This is too remote to be reliable. 

Mr Gallichan told us that he made this same proposal for a 3 day week to both Mr Penman, the other employee, and Mr George.  In our papers from APT we were given a letter from Mr Penman stating “Bruce Gallichan gave me notice in September 2010 that A.P.T. was in trouble financially. He said he would understand if I left for a more secure job, he also said that if I stayed he would always pay me for the last month I worked.”  We find it significant that there is no mention by Mr Penman of Mr Gallichan suggesting that he work a 3 day week. 

We are not satisfied that the proposal was put to Mr George that he might work a 3 day week.

5.
We think it likely that Mr George was aware that the company was in difficulty; he said so himself, and we have a letter from Mrs Gallichan stating that she had some discussions with him about the lack of business, but we find that there was nothing between the meeting in September and the date of dismissal which could be said to amount to consultation or warning.

6.
Our decision is that the failure by APT to make clear to Mr George that he was facing possible redundancy, and that there was the alternative of him working a 3 day week, is a fatal flaw in the process adopted by APT; that flaw renders the dismissal unfair.

7.
It well may be that the Respondent’s business was in trouble and that, had a proper process been followed, it would have led to Mr George fairly being dismissed on the ground of redundancy, but this Tribunal cannot make that assumption. It is equally possible that Mr George would have agreed to work a 3 day week, and that this would have seen the company through the bad days.

Had APT taken advice and adopted a proper, fair process, it might have avoided our finding that Mr George was unfairly dismissed, and the expensive consequences of that decision.

8.
Mr Gallichan seems to have thought that his conversation with Mr George in September amounted to him giving notice of dismissal to Mr George. It is clear that this is not the case. Had it been notice of termination of employment, there would have been no need to give notice again on 1st February 2011.

9.
Having found that this was an unfair dismissal, we make the following awards:

(a)
Statutory compensation for unfair dismissal when the employee has been employed for more than 5 years is 26 weeks pay, which is 26 x £473.40 = £12,308.40.

(b)
Mr George was given notice of dismissal on 1st February and was paid for one month. Under the Law, as amended, he should have been given 10 weeks notice. The calculation is 10 x £473.40 = £4,734.00, from which we deduct what he was paid, £2,051.42 = £2,682.58 remaining to be paid in lieu of notice.


We therefore order the Respondent to pay to the Applicant £12,308.40 + £2,682.58 = £14,990.98.
Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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THE FACTS
1. Miss Uwins was employed by C. Le Masurier Limited (“the Respondent”) on the 12th July 2006 as the Assistant Finance Director rising to become the Group Financial Controller.  On the 12th November 2010 Miss Uwins was called into a meeting without warning at 9.00am by Mr McCarthy and Mr Ludlam.  Miss Uwins was informed that there had been “an irretrievable breakdown” in the relationships at work and she was dismissed from her post without further discussion.  Miss Uwins was asked to sign a Compromise Agreement within the next 7 days which, inter alia, paid her a sum equal to 5 months’ salary on the basis that it was the amount she would get in an unfair dismissal claim.  Miss Uwins was given 3 months’ notice, to be taken as garden leave, and asked to leave the premises immediately.  Miss Uwins instructed a firm of lawyers to act on her behalf in respect of the compromise arrangements. Miss Uwins considered the document to be poorly drafted, containing many mistakes, and also that it did not properly represent the sums that she considered were due to her following the termination of her employment.  Compromise negotiations were not concluded and on the 22nd December 2010 Miss Uwins lodged a form JET1 with the Employment Tribunal making the complaints listed in paragraph 2 below, which include unfair dismissal.  The Respondent filed its Response to the Complaints on the 18th January 2011 and admitted unfair dismissal; the other complaints were variously resisted or agreed as set out further in this decision.  Negotiations between the parties concerning the terms of the compromise agreement continued and Miss Uwins received advice on her position from David Witherington, Director of JACS.  In due course, this matter was set down for hearing because those negotiations had not been successful.  On the 6th July 2011 the Respondent’s lawyers sent an open letter to Miss Uwins, which was copied to David Witherington and the Tribunal Registrar (“the Open Letter”), stating that in the Respondent’s opinion, “a hearing in this matter is wholly inappropriate given the concessions made”.  The letter also stated the Respondent’s intention to seek a reduction of any Award made by the Tribunal, pursuant to Article 77(1)(2) of the Employment (Jersey) Law 2003 (“the Law”), in accordance with the provisions of Article 77F of the Law.  The particular details of that letter are referred to in more detail in this decision.  Miss Uwins by a letter of the same date refused the terms offered by the Respondent in its letter of 6th July 2011 referred to above, and stated that, “I have been forced to seek the assistance of the Tribunal in order to recover amounts due.  This was the only course of action left to me”.

2. The Tribunal was convened on the 13th July 2011 to consider the following nine complaints made by Miss Uwins:

· that Miss Uwins had been unfairly dismissed from her position with the Respondent (article 61 of the Law);

· that Miss Uwins had not been paid the notice pay that was due to her under her contract of employment (article 56 of the Law);

· that holiday pay remained due to Miss Uwins (article 14 of the Law);

· that due to a miscalculation by the Respondent, the sum of £490.37 remained due to Miss Uwins by way of unpaid wages (article 86 of the Law);

· that in accordance with the terms of her contract of employment, Miss Uwins was due to be paid her annual bonus (article 86 of the Law);

· that the Respondent should make a contribution to the legal fees that she had accrued during the settlement negotiations;

· that Miss Uwins did not receive pay slips in an appropriate and timely manner for the months of November 2010 and January 2011 (article 51 of the Law); 

· that Miss Uwins should be awarded compensation for the loss of the use of her mobile telephone and also her parking space (supplied by her former employers) during the period of her notice.

3. The Tribunal was also asked by Miss Uwins to consider making a direction for continued employment under Article 77A of the Law.

4. The Respondent asked the Tribunal to consider its application to reduce its compensation award to Miss Uwins (to be made pursuant to Article 77 (2) by an amount which it considers to be just and equitable having regard to its powers contained in paragraphs 77F (9) and (10).

5. The Tribunal has looked at the various complaints and applications in turn.

THE CLAIMS REGARDING A CONTRIBUTION TOWARDS LEGAL FEES AND THE LOSS OF THE USE OF A MOBILE TELEPHONE AND PARKING SPACE

6. The Deputy Chairman pointed out to Miss Uwins that her contract of employment with the Respondent did not contain any provisions regarding the provision of a mobile telephone or a parking space as a term of her employment.  The Employee Handbook contains some provisions concerning the use of a mobile telephone whilst at work but even that was in the non-contractual section of that Handbook.  Similarly, Miss Unwin’s contract of employment contains no provisions regarding the payment of the legal fees that she has incurred by her former employers.  The Deputy Chairman noted that a term of the original compromise arrangements concerned a small contribution to Miss Uwins’ legal costs but that agreement had not been concluded.  Accordingly, these claims have no legal basis in the Employment Tribunal and the Deputy Chairman ORDERED that they be struck out.

7. The Tribunal has noted that Miss Uwins had been advised of this conclusion by Mr Witherington.  The Tribunal can see from the terms of the Open Letter that the Respondent’s lawyers also resisted these claims.

FAILURE TO PROVIDE PAY SLIPS

8. Miss Uwins complained to the Tribunal that the Respondent had supplied details of the salary paid to her in November and December 2010 by a statement received in January 2011.  Furthermore, Miss Uwins said that her salary for January 2011 and February 2011 was itemised in a pay slip which she received in February 2011.  Miss Uwins confirmed that the correct monies had been paid into her account and on the expected dates but she pointed out that the failure to provide written details of these sums in a timely manner had caused her inconvenience as she did not know what monies she was expected to receive. 

9. The Respondent admitted that there had been some “slippage” in sending out the pay slips to Miss Uwins but argued that she had been paid the correct sums and on time and thus any prejudice to Miss Uwins was minimal.

10. Article 51(1) of the Law states that, “an employee must be given by his or her employer, at or before the time at which any payment of wages is made to the employee, a written itemised pay statement”.

11. The Tribunal notes that the information contained in the payslips is not in dispute.  However the Respondent did breach the terms of Article 51(I) of the Law by not providing those pay slips “at or before the time” Miss Uwins’ wages were paid to her.  The Tribunal requests that the Respondent notes this error and takes steps to ensure that it henceforth always fulfils its obligations under Article 51(1) of the Law.

THE BONUS PAYMENT

12. Miss Uwins gave evidence that when she joined the Respondent she was told that she would be eligible to join the Executive Bonus Scheme and indeed in 2007 and 2008 received a bonus payment, payable on the previous year’s profits.  Miss Uwins said that in 2009, no bonuses were paid by the Respondent.  Miss Uwins explained that in 2010 the terms of the bonus scheme changed and it became structured around the performance of prescribed objectives and the staff worked towards them throughout the year, with the amount finally payable being dependent upon the due performance of those objectives.  Miss Uwins informed the Tribunal that the bonus was payable in June 2011 in respect of 2010’s figures.  Miss Uwins said that she had completed nearly 11 months of 2010 before she was dismissed and achieved her performance objectives.  She felt strongly that she was reasonably entitled to receive a payment in respect of the 2010 bonus even though she was not working for the Respondent at the end of 2010.  Furthermore Miss Uwins said that an employee had left the Respondent in August 2006 and had subsequently received her bonus based on 2005’s trading figures.

13. The Respondent’s lawyer referred the Tribunal to paragraph 1.20 of the Employee Handbook which contains the provisions regarding a “bonus scheme and/or flexible benefits package”.  This part of the Handbook forms part of the terms of employment of the employee.  The Tribunal noted that paragraph 1.20 of the Handbook states as follows:

“The Company may provide from time to time and for so long as it so chooses a bonus scheme and/or flexible benefits package for the benefit of all or some of its employees subject to the rules applicable to any such scheme amended or varied from time to time at the Company’s absolute discretion”.

14. The Respondent’s lawyer confirmed that the bonus scheme was operated on performance objectives and drew the Tribunal’s attention to an Interim Review of Miss Uwins’ performance held on 8th June 2010, which minuted the directors’ opinion that Miss Uwins was falling short of her objectives.  (For balance the Tribunal notes that Miss Uwins set out her reasons for disagreeing with this conclusion in a note to the directors dated 23rd June 2010).  The Respondent pointed out that Miss Uwins had not included details of the Review of her performance conducted in September 2010 in her bundle of documents presented to the Tribunal.  The Tribunal were informed that the staff bonuses are decided by a Remuneration Committee which consist of Mr McCarthy and Mr Ludlum and 4 non-executive directors of the Respondent, so that the decision is entirely objective.  The Respondent stated that there were a “number of issues” surrounding Miss Uwins and it believed that it had exercised its discretion properly and carefully and decided not to award a bonus to Miss Uwins in 2011 in respect of her work in 2010.

The Tribunal’s Decision

15. The Tribunal has some sympathy with Miss Uwins’ position: a performance based bonus scheme can lead employees to believe that they are working towards a bonus payment or a proportion of a maximum payment on the completion of prescribed objectives during the course of a year.  In this case it is clear from the employee’s contractual terms that any payment under the bonus scheme, despite these incentives, is entirely discretionary.  An employer has an implied duty to exercise his discretion in good faith and not capriciously.  In this case, the Tribunal heard that Mr McCarthy and Mr Ludlum had some issues with Miss Uwins’ work which were discussed at meetings held in June and September 2010.  It is also apparent to the Tribunal, just from the bare facts of this case, that Miss Uwins left the employment of the Respondent under very difficult circumstances in November 2010.  However, the decision not to award a bonus for 2010 to Miss Uwins was made by 4 non-executive directors in addition to Mr McCarthy and Mr Ludlum.  Accordingly, this brings an element of independence to the decision not to award a bonus to Miss Uwins and with it a reasonable presumption that such Remuneration Committee’s discretion was exercised in good faith.  Accordingly, the Tribunal finds that Miss Uwins is not entitled to receive a bonus payment in respect of the Respondent’s bonus Scheme for the year 2010.

16. The Tribunal notes that Mr Witherington advised Miss Uwins that she was unlikely to succeed in respect of her claim for a bonus payment, and the Open Letter stated the Respondent’s position from the outset that it was “not contractually obliged to pay a bonus”.

NOTICE PAY

17. In JET1 Miss Uwins claimed for 3 months’ notice pay in accordance with the terms of her contract of employment.  Miss Uwins confirmed that despite being given notice on the 12th November 2010, her salary was paid to her in full by the Respondent for the months of November 2010, December 2010 and January 2011 at the end of each such month, in the usual manner and that she also received a payment of wages from 1st February until 12th February 2011, being the Effective Date of Termination of her employment.  Accordingly, no order is made by the Tribunal in respect of this claim.

18. The Tribunal notes that the Respondent started in its Form JET2 (filed on 18th January 2011) that it had already paid, “a sum representing one-half of the entire payment in lieu of notice and [that] the remaining half will be paid at the end [of] January 2011”.  The Tribunal also notes that the Open Letter states that “you have confirmed receipt of the full amount of £21,951.19 in respect of your notice period”.

19. The Tribunal also notes the discussion started by Miss Uwins of the date of termination of her employment.  From the evidence it can be seen that Miss Uwins was given 3 months’ notice by the Respondent on the 12th November 2010.  However, for reasons which Miss Uwins failed to explain at the Tribunal, she decided to treat the 30th November 2010 as the date that she was given notice by the Respondent.  It is apparent to the Tribunal that this misunderstanding by Miss Uwins caused some delay in the compromise negotiations.  Indeed even in her Form JET1, Miss Uwins stated that her employment ended on the 30th November 2010.  The Tribunal can see absolutely no foundation for Miss Uwins’ belief in this date.  However, at the hearing Miss Uwins confirmed that she accepted now that she had been given 3 months’ notice on the 12th November 2010 and that the last date of her employment with the Respondent was the 11th February 2011.  The Open Letter also confirms that Miss Uwins had accepted the 12th November 2011 as the date her notice commenced.

OUTSTANDING WAGES

20. Miss Uwins complained that there had been a miscalculation in the amount of the wages due to be paid to her during her notice period in the amount of £490.37.

21. The Respondent stated that it was willing to pay this sum to Miss Uwins and referred the Tribunal to the Open Letter which states that the Respondent, “is prepared to offer this amount to facilitate settlement of your claim”.

The Tribunal’s Decision

22. The Tribunal, pursuant to article 86(1) of the Law hereby finds that the sum of £490.37 is due to be paid to Miss Uwins by the Respondent and the Respondent is HEREBY ORDERED to pay the sum of £490.37 to Miss Uwins.

HOLIDAY PAY
23. Miss Uwins gave evidence that based on her understanding that her last day of employment with the Respondent was 28th February 2011 (having been given notice, she believed, on the 30th November 2010) that she was due to receive payment for 12 days’ holiday accrued until the date of termination of her employment.

24. The Respondent replied that it had always maintained that Miss Uwins was given notice on the 12th November 2010 and that the holidays she accrued until the 12th February 2011 amounted to 10 days.  This had been stated by the Respondent, they said, in Form JET2, throughout the negotiations and in the Open Letter.

25. Miss Uwins confirmed to the Tribunal that she is now willing to accept that 10 days’ holiday leave was due to her at the date of termination of employment with the Respondent.  Miss Uwins explained to the Tribunal that she believed from her interpretation of some advice that she had received from Mr Witherington that the Respondent was not going to pay her for the unpaid holiday leave and that she had no choice but to take it to the Tribunal.  Miss Uwins referred the Tribunal to an email she had received from Mr Witherington on the 1st June 2011 which stated, “C. Le M’s best offer to date...was for a sum equivalent to 21 weeks’ pay... with nothing further for holiday pay and the balance of notice”.  Miss Uwins told the Tribunal that in light of that advice, she had no choice but to take the matter to the Tribunal.  The Respondent countered this by referring to the Open Letter which referred to, “10 days of holiday pay...been offered since the filing of the JET2”.

The Tribunal’s Decision

26. Pursuant to Article 14 of the Law the Tribunal HEREBY AWARDS the sum of £3,377.10 to Miss Uwins being the value of 10 days’ holiday leave accrued due to her but not taken during the period of her employment, calculated as follows:

· Miss Uwins earned £87,804.72 p.a.*

· This is £1688.55   per week

· Miss Uwins worked for 5 days per week:

÷ 5 = £337.71 per day.

· £337.71 x 10 days = £3377.10

*Tribunal Note: Miss Uwins’ wages consisted of three elements: her salary, a benefits package and a performance bonus.  As noted above no bonus was paid to Miss Uwins in respect of 2010.  The terms of the benefits package in Miss Uwins’ contract of employment dated 13th October 2009 clearly states that it, “includes a percentage of salary by way of pension provision and a car allowance”.  Miss Uwins first contract of employment dated 12th July 2006 describes the benefits package as including the above, plus medical insurance (dropped by 13th October 2009), and a “cash residual”.  Evidence was heard from both parties that the intention behind the benefits package was that if an employee did not spend the cash allocated by the Respondent to that benefits package on either a car or a pension or both, any residual balance would be paid to them in cash each month.  Evidence was heard that Miss Uwins did not purchase a car or a pension through the scheme and accordingly received the entire value of the benefits package in cash by equal monthly payments over the course of the year.  The Tribunal were shown evidence that Miss Uwins’ pay slips did not differentiate between the sources of these payments and accordingly both her salary entitlement under her contract and the monthly value of the benefits package were paid to her in one lump sum marked “basic pay” each month.  Miss Uwins said that she never gave the source of her pay a second thought and treated the amount she received each month simply as the salary she had earned.

Article 13(1) of the Law states that:

13    Payment in respect of periods of leave

(1)    An employee shall be entitled to be paid in respect of any period of leave to which the employee is entitled under Article 11, at the rate of a week’s pay in respect of each week of leave, reduced pro rata for shorter periods of leave.

Article 13 (2) of the Law states that Schedule 1 of the Law applies for the purpose of determining the amount of a week’s pay as a payment in respect of a week’s leave.

Paragraph 1(2) of Schedule 1 of the Law states as follows:

1 (2)    Subject to paragraph 2, if the employee’s remuneration for employment in normal working hours (whether by the hour or week or other period) does not vary with the amount of work done in the period, the amount of a week’s pay shall be the amount which is payable by the employer under the contract of employment in force on the calculation date if the employee works throughout his or her normal working hours in a week.
Therefore it can be seen that a week’s pay for an employee that works regular hours for the same amount of pay, is the amount that the employee expects to receive each week for doing their job.  Miss Uwins said she never thought about the split source of her wages:  she worked her hours and got the same amount each month.  For this reason the Tribunal is treating the total amount of Miss Uwins’ pay as her wages and thus, for Miss Uwins, “a week’s pay” means the combined weekly total of her salary and benefits package.

DIRECTION FOR CONTINUED EMPLOYMENT 

27. Article 77 of the Law requires the Tribunal, where a complaint of unfair dismissal is well-founded and if the complainant wishes, to consider re-employment under article 77A.  Only if no such direction is made shall the Tribunal make an award of compensation for such unfair dismissal, calculated in accordance with Article 77F of the Law.

28. The Respondent has admitted unfairly dismissing Miss Uwins and Miss Uwins asked the Tribunal to consider making a direction for her reinstatement to her previous position.

29. A direction for reinstatement is a direction that the employer shall treat the former employee in all respects as if the dismissal had not taken place.

30. Miss Uwins requested that the Tribunal make an order to reinstate her to her old position on the basis that she did not believe that the circumstances existing in her employment at that time warranted her dismissal.  Miss Uwins pointed out that she thought she was doing a good job, and indeed her September review had been better than the June review, and that it was just conflict with a member of staff which had caused her difficulties.  Miss Uwins said that she had raised a grievance against that person on JACS’ advice and she believed things had settled down.  Miss Uwins said that her job as Group Financial Controller had been perfect for her background and she was finding it difficult to get a similar role.

31. The Respondent replied that in fact Miss Uwins’ relationships at work had not settled down and there were aspects of her employment which caused it grave concern:  apart from failing to reach her objectives, she also had poor attendance and attitude.  The Respondent said that Miss Uwins had accused it of ‘looking for a way to sack her’ and that she believed she was victimized.  It was explained that this atmosphere had ‘completely destroyed’ the relationship of trust and confidence between the Respondent and Miss Uwins and it would not be beneficial to either party to order Miss Uwins’ reinstatement.  The Respondent pointed out that the current dispute had not been ‘amicable’ and had resulted in ‘bridges being burned’.  Furthermore, Miss Uwins’ role no longer existed and her tasks were now performed by Mr McCarthy and 2 employees.

The Tribunal’s Decision

32. Having heard the representations of both parties and considered the evidence produced in this hearing, the Tribunal considers that the relationship between Miss Uwins and the Respondent must be severely damaged, if not destroyed, and that it would be entirely inappropriate to make a direction for reinstatement in this case.

UNFAIR DISMISSAL
33. As stated above, the Respondent had admitted unfairly dismissing Miss Uwins throughout this case.  Accordingly, the Tribunal is required to calculate the amount of compensation payable to Miss Uwins in respect of her complaint of unfair dismissal.

34. Miss Uwins was employed for 4 years and 4 months.  In accordance with Article 77(F) Miss Uwins is entitled to compensation calculated in accordance with the terms of the Employment (Awards) (Jersey) Order 2005 (as amended) (“the Awards Order”).  Paragraph 3 of the Awards Order states that compensation for a finding of unfair dismissal shall be made in accordance with the terms of the scale set out in the schedule to the Awards’ Order.  That schedule states that the person who has been continuously employed for more than 4 years but less than 5 years is entitled to receive 21 weeks’ pay.  Paragraph 2 of the Awards Order states that a ‘week’s pay’ is to be calculated in the same way as one week’s pay is calculated under Schedule 1 of the Law (see paragraph 26 above which refers to the calculation of Miss Uwins’ holiday pay entitlement) but in respect of the Awards Order a ‘week’s pay’ is subject to certain modifications prescribed in paragraph 2(1) of the Awards Order.  The relevant modification in this case is in paragraph (6) of Article 2 of the Awards Order, which states as follows:

(6)    For the purposes of this Order, “pay” includes, in addition to basic pay –

(a)     any overtime allowance in respect of any hours of overtime work that the employer is bound to provide, and the employee is bound to work, under the contract of employment; and

(b)     any shift allowance in respect of any hours of shift work that the employer is bound to provide, and the employee is bound to work, under the contract of employment,

but does not include any other allowance or benefit in kind
35. As discussed in paragraph 26 above, Miss Uwins’ wages comprised 2 elements:  her salary and her benefits package.  As previously stated, Miss Uwins elected not to spend her benefits package on a car allowance or pension provision but to take the “cash residual” instead.  Notwithstanding Miss Uwins’ opinion that she saw all the monies she received each month as her salary, the fact remains that part of those monies comprised a payment from her benefits package.  This, in the opinion of the Tribunal is an “allowance” for the purposes of paragraph 2(6) of the Awards Order and must be excluded from the value of her weekly pay in order to calculate her weekly pay for the purpose of the Awards Order.  To turn it on its head: if Miss Uwins had spent the benefits package on a car allowance and/or a pension provision, the Tribunal would not even have considered including the value of those benefits into the amount of her weekly pay for the purposes of the Awards Order.  The definition of ‘weekly pay’ under the Awards Order is stricter than under Schedule 1 of the Law.
36. Miss Uwins said that she was not notified of the exact nature of the rise in her pay in January 2010 and that she just received an email to say that it would be “about 2%”.  No figures were available from either party as to what exactly Miss Uwins earned by way of salary or benefits package at the date of termination of her employment.  However, the Tribunal has been able to extrapolate that information from the copies of her wage slips provided by Miss Uwins to the Tribunal, and make a calculation as follows:

· Miss Uwins’ pay slips for October, November and December 2009 reflect a basic payment of £7,185.43 a month.

· Miss Uwins’ Contract of Employment dated 13th October 2009 states that her total remuneration (including salary and benefits package) was £86,225 pa, which is £7,185.43 per month.
· Miss Uwins said that she received ‘about a 2% pay rise’ in January 2010; this was not disputed by the Respondent.

· This means that Miss Uwins’ basic salary went from £68,717 pa to £70,091.34 pa in 2010, which is £5,840.92 per month.

· By deducting this sum from the amount of her total wages each month in 2010 of £7,317.06 per month, a figure of £1,476.14 is left, which is the value of her benefits package in 2010;

· If the sum of £1,476.14 is multiplied by 12 months, this gives a total value of the benefits package of £17,713.68, an increase of 1.17%.

· The Tribunal have taken the sum of £70,091.34 which was Miss Uwins’ basic salary payment in 2010, and divided it by 52 weeks.  This produces the sum of £1,347.91 per week.

· For the purposes of paragraph 2(I) of the Awards Order, Miss Uwins’ weekly pay at the date of termination of her employment was £1,347.91 per week.

37. In accordance with Article 77(2) of the Law but subject to the provisions of paragraph 41 below, the Tribunal HEREBY AWARDS the sum of £28,306.11 to Miss Uwins by way of compensation for her unfair dismissal.  This sum is calculated as follows:


£1,347.91 per week x 21 weeks = £28,306.11

REDUCTION OF AWARD

38. The Respondent made an application to the Tribunal that it should reduce any award made to Miss Uwins as compensation for her unfair dismissal, by an amount which the Tribunal considers to be just and equitable for the reasons set out in articles 77F(9) and (10).  There articles state as follows:


(9)    The complainant has refused an offer by the employer made before commencement of proceedings before the Tribunal for an amount equal to the maximum award that the Tribunal could award in respect of the complainant under Article 77(2) or Article 77E(3)(a) (as the case requires).

(10)  Any circumstances that the Tribunal considers would be just and equitable to take into account.

39. The Tribunal has looked at each of these paragraphs in turn.

40. Article 77F(9) refers to an offer being made by the employer of an amount equal to the maximum award that the Tribunal could award under the Law for unfair dismissal, and the complainant refusing such offer.  The Tribunal can see from the evidence available in this case that in fact Miss Uwins did not reject the offer of compensation in respect of her unfair dismissal at any time.  It is plain to see that Miss Uwins was focussing on the contractual benefits that she believed were due to her on termination of her employment, and as payment of those benefits were bound up in the offer of compensation for her unfair dismissal, she had no choice but to reject such offer of compensation until the other matters were dealt with to her satisfaction.  Accordingly, the Respondent’s application to reduce Miss Uwins’ award of compensation for the reason contained in article 77F(9) of the Law is rejected.

41. The other reason to reduce Miss Uwins’ award suggested by the Respondents was that the circumstances of this case render it ‘just and equitable’ to do so.  The Tribunal is persuaded by this argument.  It is apparent from the evidence that Miss Uwins was advised by Mr Witherington that she was unlikely to succeed in her claims for a bonus payment, a contribution to her legal fees or the loss of use of her work mobile telephone or parking space during the period of her notice.  However, Miss Uwins chose to ignore this advice.  It is also clear that the Respondent made its position on these items clear from the outset:  it was never going to concede these issues.  In addition, it is clear from the evidence that Miss Uwins had received all her notice pay by the date of the hearing but she still brought this as a head of claim to the Tribunal.  There does appear to have been some dispute about Miss Uwins’ holiday pay and the outstanding wages but it is clear from the Open Letter that the Respondent was willing to pay the agreed amounts before the hearing, but Miss Uwins still brought these issues to the Tribunal’s attention.  Miss Uwins had every right to bring the Tribunal’s attention to the Respondent’s dilatory attitude to her payslips but if she had taken advice on this point, she would have learned that it is a hollow victory as the Tribunal currently has no powers in this regard.  In respect of the Unfair Dismissal claim, it is apparent from the evidence, that from the outset the Respondent admitted unfair dismissal and was willing to pay a sum equal to at least 21 weeks’ pay.  Ironically, such pay has been drastically reduced by the Tribunal due to a strict interpretation of a weeks’ pay for the purpose of the Awards Order.  The Tribunal can see that Miss Uwins was at one point confused about the terms of the offer of settlement from the Respondent but the Open Letter resolved all such difficulties:  the holiday pay did not form part of the compensation for unfair dismissal.  The only issue left to bring to the Tribunal after receiving the Open Letter was the claim for a bonus payment which Miss Uwins felt strongly about and wished to pursue. However, she continued with all her original claims, and a few which had been added along the way, thus incurring inconvenience and expense to the Respondent.  The Tribunal do not accept the argument that the Respondent incurred legal expenses as a result of Miss Uwins’ intransigence:  it was their decision to appoint lawyers to represent them in this case.  The Tribunal is quite willing to deal with litigants in person and it will always assist them as far as possible in presenting their case.  However, compromise agreements are an essential part of employment relations and can be used successfully to resolve differences between employers and employees without the need to attend a tribunal hearing.  If an issue can be successfully dealt with in a compromise agreement that is to be encouraged.  The Tribunal is used to the parties before it venting their frustration with each other or their situation but it cannot be used for this purpose by parties who do not have a complaint under the Employment Law; that is quite simply an abuse of process.  Miss Uwins presented herself as a confident, intelligent and articulate woman; she was used to the commercial world.  Miss Uwins was quite capable of asking Mr Witherington to clarify his advice or to seek advice on bringing the issues of the wage slips and the bonus payment as distinct claims to the Tribunal.  Instead she brought 9 complaints, 7 of which had been conceded or she was advised had no legal basis. In addition, the Tribunal hearing was adjourned for nearly 2 hours whilst Miss Uwins considered, and consequently rejected, a further offer of conciliation and settlement by the Respondent. This used a day of the Respondent’s time and also the Tribunal’s time which could have been spent hearing cases where the areas of claim are not agreed or conceded in advance of the hearing.   These are circumstances which it is just and equitable to take into account when considering reducing the amount of Miss Uwins’ compensation for unfair dismissal. The Tribunal considers, by a majority decision, that in these circumstances it would be just and equitable to reduce Miss Uwins’ award by 65% pursuant to Article 77F(3) of the Law.

42. Miss Uwins was originally awarded the sum of £28,306.11 as compensation for her unfair dismissal.  From this shall be deducted the sum of £18,398.97,    being 65% of the amount of that award.

43. In accordance with Article 77(2) of the Law, Miss Uwins is HEREBY AWARDED the sum of £9,907.14 by way of compensation for her unfair dismissal by the Respondent.

Schedule of Awards

1. Outstanding Wages – Article 86(1)     
£480.37

2. Holiday Pay – Article 14

  
£3,377.10


3. Unfair dismissal award – Article 77(2)
£9,907.14





Total:


£13,764.61
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THE FACTS

45. Mr Whitley was employed by the States of Jersey on the 18th October 1998 as a project manager with a specific responsibility to support the private sector in the training development of managers. The Tribunal heard that Mr Whitley was employed by the Policy & Resources Committee (now the Treasury & Resources Ministry) at the Employment and Social Security Department. Mr Whitley described how he held various roles in that Department all in connection with general management skills, in particular in connection with the “development of people”, for which he won an award. The Tribunal heard that Mr Whitley’s seniority increased too and by the time he was made redundant in August 2010, he was graded at 12.3 on the salary scale which, the Tribunal was informed, was a “very senior manager” in the States of Jersey.

46. Mr Whitley told the Tribunal that on the 25th September 2006, in recognition of his skills in developing customer service roles in the Social Security Department, he was seconded by the Chief Minister’s Department to the Information Services Department in order to establish and develop a central customer services centre for the States of Jersey, and support and lead the manager of that new service, in his new role. Mr Whitley explained to the Tribunal that he was concerned that this secondment to the Chief Minister’s Department would affect his security of tenure of employment with the States of Jersey. Accordingly he asked Mr Ian Crich, the then HR Director for the States of Jersey, to confirm in writing that his position was secure so that when the new post at the customer services centre came to an end, he would still have a job within the States of Jersey. Mr Crich wrote to Mr Whitley on the 21st July 2006, confirming, inter alia, that the secondment was for an initial period of one year, it would be “reviewed after 9 months and may be extended at that time”, and that “on completion of this period of secondment, a permanent position, which will reflect your skills and competencies, will be made available to you within the States with remuneration no less than your current grade”, (“the Secondment Letter”). The Tribunal heard that this letter was received by Mr Whitley and a copy was put on his personal file at work. The Tribunal were informed that Mr Crich retired shortly after writing this letter. The Tribunal were also shown a copy of a form, completed by someone in the States’ HR department, dated 25th August 2006 noting Mr Whitley’s transfer on secondment to the Chief Minister’s Department effective from 25th September 2006 (“the Transfer Letter”). This document indicated that Mr Whitley reported to the HR Director (Mr Crich) and that details of the transfer had been noted by the `Personnel Director’ and copied on to the “Staff Movements File”. The Transfer Letter was also placed on Mr Whitley’s personal file. In a written statement provided on behalf of Mr Whitley, Mr Crich confirmed that he arranged for Mr Whitley to be seconded to the Chief Minister’s Department and “to the best of his knowledge” this agreement was not changed or amended.

47. Mr Whitley told the Tribunal that in addition to setting up the Customer Services Centre he was also involved, because of his “broad and generic” skills in the management of people, in chairing a number of cross departmental groups, including a group concerned with the prevention of bullying and harassment of staff by members of the public and a call centre users group. Mr Whitley also investigated inefficiencies in the IT Department and managed a team to develop and implement new ways of working; indeed he worked alongside the person who had taken his previous job in the Social Security Department. Mr Whitley also developed a `Modern Manager Programme’ which was used to assess over 50 managers working in management and customer service roles in the States of Jersey.

48. At this point Mr Whitley worked for the Organisation Development Team of the Information Services Department of the Policy & Resources Ministry. The Tribunal were informed that Mr Whitley’s line manager was Mr Kim Wilkinson, who in turn reported to Mr Neil Wells, the Director of Information Services.

49. Mr Whitley told the Tribunal that during his time with the Customer Services Centre he heard various rumours within the States, that this department’s budget was “fabricated”, however it continued to function for its purpose. Mr Whitley gave evidence that he had been concerned since joining the Customer Services Centre that his role as a development manager had not been formalised by way of a written job description. Mr Whitley told the Tribunal that he knew that a written job description would “establish” the position in the States of Jersey and provide him with some security, especially as he was on secondment. Mr Whitley said this issue came up several times during his appraisals conducted by Mr Wilkinson and it was agreed that Mr Whitley should write the description himself, which he did. However, this process was not completed until after he was on the redeployment register and the Hay evaluation completed (see paragraph 14 below). Mr Wilkinson gave evidence, through the means of a written statement, that he always knew that Mr Whitley was seconded to his department from Social Security, and assumed that it was common knowledge.

50.  The Tribunal heard evidence from Mr Wells that the 2009 States budget requirements required him to reduce substantially the budget for the Customer Services Centre. Details of this cost saving were specifically mentioned in the States Business Plan published on the 27th July 2009. Mr Wells informed Mr Wilkinson of the proposed reduction in the costs of the Customer Services Centre and asked him “to brief the CSC team in advance before the plan was published”. No evidence was heard from Mr Wilkinson on this point but Mr Whitley said that Mr Wilkinson took him to the gov.je public website where the report was published and this was how he learned that the Customer Services Centre’s budget was to be reduced by 47%. The Tribunal was shown an extract from this website and it was apparent that whilst this saving had to be achieved, the number of Full Time Employees to be engaged was to rise from 11.7 to 12.3.

51. Mr Whitley said that as an experienced manager he worked with Mr Wilkinson on the preparation of a document called the “Customer Services Centre 2010 Business Plan Cost Savings Options” (“the Options Document”). This document identified removing the role of Customer Services Development Manager as a means of achieving substantial savings. Mr Whitley was the current holder of that post. The published Options Document also clearly stated that, “the current post holder is seconded from the Social Security Department as an experienced Customer Services Manager”. The Tribunal heard that no one challenged the inclusion of that statement in the document. Mr Wells gave evidence that the inclusion of the statement in the Options Document that Mr Whitley was on secondment to his department from Social Security, was the first he had heard to this status: as far as he was aware, Mr Whitley was a permanent employee of the Customer Services Centre.

52. A senior management team, which included Mr Wells but not Mr Whitley, discussed the Options Document on the 21st September 2009 and in due course a Selected Option Details Report was published (“the Options Report”). This report stated that it had been agreed that one of the cost savings options that had been decided upon was to delete the post of Customer Services Development Manager; Mr Whitley’s position. It was noted that the Options Report did not contain any reference to Mr Whitley’s seconded status from Social Security. The Tribunal heard that Mr Wilkinson and Mr Whitley were the authors of the Options Report. Mr Wells gave evidence that, personally, he was “frustrated” that Mr Whitley’s role was being “dismantled” and that the development of the Customer Services Centre was being put on the internet instead. Mr Wells added that, “he did not detect any anxiety on Mr Whitley’s part regarding the loss of his position at the Customer Services Centre”. Mr Wells added that he was personally confident that Mr Whitley would find another role in the States of Jersey through the redeployment process.

53. Evidence was heard from Miss Healey, who is the Human Resources Manager for the Information Services Department and also Mr Whitley’s “HR business partner” for the Customer Services Centre, that she was informed in October 2009 that Mr Whitley had been verbally advised that his role at the Centre was to be discontinued and that Mr Whitley was to enter the States’ redeployment process. Miss Healey said that she and Mr Whitley had a “good relationship”, which was not denied by Mr Whitley. Miss Healey told the Tribunal that she had no idea that Mr Whitley was on secondment from the Social Security Department and that this status was not marked on the list of staff engaged at the Information Services Department as would be expected. Miss Healey said that the Secondment Letter and the Transfer Letter were in Mr Whitley’s personal file but she was not aware of them; she pointed out that she looked after 450 members of staff and she did not look in their individual files unless someone had asked her to answer a specific question. Miss Healey said that the redeployment process allowed staff who have had their job deleted , and who are selected for redeployment, to go onto a Central Redeployment Register for a period of up to 6 months in order to match their “work related skills, abilities and qualifications” so that, “alternative, suitable employment within their own Department or elsewhere in the Public Sector” can be found. Miss Healey said that, knowing she was going to be on leave for the first 3 weeks of November 2009, she suggested to Mr Whitley that his period of 6 months on the Register should not commence until after her return. Mr Whitley agreed to this, and gave evidence that this situation was exactly what he had feared the most when he was moved from Social Security to Treasury and Resources, and that this was the reason he had obtained the Secondment Letter. However, from the evidence, it is apparent that Mr Whitley did not mention the existence of the Secondment Letter to Miss Healey at that meeting and waited to 29th November 2009. Miss Healey said that whilst she did not dispute that Mr Crich wrote the letter, “she had never seen anything like it before”, and in her opinion Mr Whitley had become a permanent full time employee of the Information Services Board shortly after joining and she shared this opinion with Mr Whitley. Mr Whitley expressed his frustration that Miss Healey did not accept the protection of the Secondment Letter and told the Tribunal that he believed she was acting on the instructions of others. Miss Healey replied that the secondment of staff between States’ departments is a formal documented process and it had never been followed in this case. From Miss Healey’s evidence it was not apparent that she had discussed Mr Whitley’s seconded status with anyone in her department. However, from the minutes of the meetings between Miss Healey and Mr Whitley during the redeployment process, it is apparent that Mr Whitley mentioned his secondment on nearly every occasion. No evidence was heard from Mr Whitley that he discussed Miss Healey’s view of the Secondment Letter with his line manager or Mr Wells, or indeed any senior member of the HR department in order to obtain a second opinion of his status.

54. Mr Whitley was informed of the deletion of his post at the Customer Services Centre by Mr Wells by formal letter dated 6th November 2009. As promised by Miss Healey, Mr Whitley was added to the Central Redeployment Register on the 2nd December 2009, although Miss Healey said that her HR colleagues within the Chief Minister’s Department were aware of Mr Whitley’s situation and already searching for redeployment options. The Tribunal heard that Mr Whitley repeatedly refused to complete the Redeployment application forms but did eventually supply a list of his qualifications and skills. Mr Whitley told the Tribunal that he was also making his own enquiries in order to find an alternative job in the States of Jersey. The Tribunal heard that Mr Whitley appointed Miss Barbara Ward, an experienced trade union official, to be his representative in this process (Note: Mr Whitley was not a trade union member, and Miss Ward was acting for him in a personal capacity). Evidence was heard that Miss Ward was invited to all meetings between Miss Healey and Mr Whitley, and included in on all correspondence.

55. Miss Healey told the Tribunal that she had considered Mr Whitley to be in a `pool of one’ at the Customer Services Centre because there was no other job for him at that centre, which was commensurate with his skills, experience or employment grade. Miss Healey said that at no point in her fortnightly meetings with Mr Whitley and Miss Ward did anyone mention or query her decision to put Mr Whitley into a pool of one. Mr Whitley disagreed; he said he had raised the issue of “bumping” other personnel in the Department on the 12th July 2010 but Miss Healey did not acknowledge his suggestion at their meeting on the 14th July 2010 and was fixed on redeployment. Mr Whitley confirmed that he did not raise the subject himself at the meeting because he considered it to be Miss Healey’s responsibility to lead the discussion. Mr Whitley told the Tribunal that in his opinion his skills and experience allowed him “to cover a range of roles and [he] should have been considered within a `pool’ of managers, especially as this was organisational policy”. Mr Whitley pointed out that in his opinion Miss Healey had not followed the States’ policy regarding identifying the pool for redundancy (contained in the Continuity of Employment and Redundancy Policy) and had not conducted a “comparative analysis of the information relating to all employees in the area where the selection has occurred”, as required by that Policy. 

56. The Tribunal heard from Miss Healey and Mr Whitley of their increasing frustration that no `good match’ for Mr Whitley’s skills had come up on the Redeployment Register. The Tribunal were told that a few jobs were of interest but they were rejected by Mr Whitley because they were fixed contracts or on a secondment basis, both of which he wanted to avoid. The Tribunal also heard evidence that during this time an existing medical condition of Mr Whitley’s flared up causing him to have to seek specialised medical attention and he was at times signed off on sick leave. The Tribunal heard that Miss Healey was sympathetic to Mr Whitley’s condition and always asked if he was well at their meetings before proceeding.

57. It was explained to the Tribunal that as part of the redeployment process, the concepts of voluntary and compulsory redundancy were discussed with Miss Healey and Mr Whitley. This appeared to be standard conversation to have with someone in Mr Whitley’s position. The Tribunal learned that compulsory redundancy was much more valuable to Mr Whitley than voluntary redundancy. Also, it was clear that after 1st January 2011, the States of Jersey were introducing a new redundancy scheme based on the provisions of the Employment (Jersey) Law 2003 (“the Law”) which whilst still enhanced in comparison to that available under the Law, was considerably less valuable than the scheme then available to States’ employees. The Tribunal were informed that Mr Whitley, under the old scheme, was entitled to a redundancy payment based on 20 months’ pay due to the length of his service, but the new scheme offered him a payment “based on only 9 months” pay.

58.  Miss Healey told the Tribunal that on the 12th March 2009 Mr Whitley asked for his previous role of Customer Services Development Manager to be assessed through the States Hay Evaluation Process, as he believed that he may not receive a correct redundancy payment. Miss Healey informed the Tribunal that this role was assessed in due course as a grade 10, and therefore 2 grades below the grade 12.3 that Mr Whitley was paid at. Mr Whitley agreed that he was disappointed by this result but did not appeal against it because Miss Healey agreed that his grade of 12.3 would be “protected” for redundancy and redeployment purposes.

59. Miss Healey informed the Tribunal that eventually in May 2010 a post came up at Health & Social Services of supporting a significant new IT investment as an Information Services Training Manager. Miss Healey said that it was expected that this role would become a permanent post and it was agreed with Mr Whitley that his period on the Redeployment Register should be extended by a further month in order to assess the situation. It was pointed out by Miss Healey that Mr Whitley had written the job description for this new position and it was believed by her, Mr Wells and Mr Whitley’s new line manager at Health, that this job would be a good `match’ for Mr Whitley’s skills. Miss Healey said that she met with Mr Whitley during his period at Health fulfilling this role (whilst on the Redeployment Register) and that he appeared to be `content’; no issues were raised by him or his representative. However, Mr Whitley gave evidence that in fact he had complained about his lack of suitability in the role to his new line manager. It is apparent to the Tribunal that his complaints were not passed to either Miss Healey or Mr Wells. It was apparent from the evidence of both parties that the funding necessary for this new position was not immediately forthcoming and the delay was causing frustration to all concerned.  Mr Whitley said that during this time, the stress of the situation really caused his health to suffer and he was off work from 1st to 8th June 2010, and again from 22nd July for a few weeks.

60. Miss Healey told the Tribunal that on the 26th May 2010, Mr Whitley asked her if his time on the redeployment register could be altered so that it commenced on the 6th November 2009, and not the 2nd December 2009. Miss Healey said that she informed Mr Whitley that this would mean an earlier termination date for his time on the Register. 

61. The Tribunal heard that Miss Healey met with Mr Whitley and his representative on the 9th July 2010 and Mr Whitley told her that he was not happy in the new position at Health and it did not suit his skills. Miss Healey told the Tribunal that she was very surprised to hear this because as stated above, it was assumed by all to be a good match for him. Miss Healey said that Mr Whitley explained that his health was suffering because of the uncertainty of his position, due to the fact that the new position at Health had not been “established” as the funding was not secured, and that he wished to be considered for the States’ “enhanced” compulsory redundancy scheme on an urgent basis. The main reason for the tension around this position at Health appears to be the fact that it was never “established” as they could not get the funding.

62. Mr Wells gave evidence that he was aware that Mr Whitley had had “a difficult year” and that the unclear position at Health was “frustrating”, but said that he specifically recalled telling Miss Healey that `he would do what Martin wanted’, and accordingly he agreed to make Mr Whitley compulsorily redundant. Mr Wells wrote to Mr Whitley on the 12th August 2010 confirming this decision, and he drew Mr Whitley’s attention to the right to appeal against the decision within 5 days of receipt of the letter. 

63. Miss Healey gave evidence that she telephoned Mr Whitley on the 9th August 2010 informing him of Mr Wells’ decision, to make Mr Whitley compulsory redundant, and he seemed “content with this outcome”. Miss Healey confirmed that the States’ Redundancy Policy was sent to Mr Whitley with Mr Wells’ letter of 12 August 2010, and that no appeal was received from Mr Whitley. Miss Healey confirmed that Mr Whitley could have appealed the decision outside the time limit if the delay was caused by his illness or other exceptional circumstances and that Mr Whitley, as an experienced manager, would have known that.

64. Miss Healey explained to the Tribunal that all her meetings with Mr Whitley and his representative were minuted, and copies of those minutes were sent out to both those parties for comment and/or approval following each meeting. Miss Healey explained that she sent out the minutes of her meeting of 9th July 2010 with Mr Whitley and his representative to them on the 4th August 2010. However, she did not receive any comments from Mr Whitley until the 10th November 2010. The Tribunal learned that Mr Whitley’s employment, under the Compulsory Redundancy Scheme, terminated on the 12th November 2010. Mr Whitley received the sum of £94,778.33, being the equivalent of 20 months pay, on a tax free basis. Mr Whitley’s social security contributions were also credited by his former employer, and all outstanding leave was paid to him.

65. Mr Whitley told the Tribunal that he did not want to leave the States but he felt his position was `threatened’; he said that he had objected to his situation throughout the whole redeployment process. Mr Whitley said that he did not appeal Mr Wells’ decision because he had no confidence in the process or the people involved, in particular Mr Wells and Miss Healey. Mr Whitley said that he did not read the policy documents that were sent to him although he was aware of their contents. Mr Whitley said that he took his time to reply to Miss Healey’s minutes of the 4th July meeting because he was not in the “work zone” being at home and on medication for his illness. However, he said he wanted “closure” of the issues which is why he finally sent in his comments.

66. Mr Whitley filed a Form JET1 with the Employment Tribunal on the 17th November 2010 claiming unfair dismissal from his job with the States of Jersey by reason of redundancy. Mr Whitley also asked the Tribunal to consider making an application for re-employment. At the Tribunal hearing this was clarified as a request for a direction for reinstatement of his position. The arguments made by Mr Whitley in favour of his reinstatement and the arguments made against it by the States Employment Board are recorded in paragraphs 48-51 below. However, it is worth setting out here that the States Employment Board on receiving Mr Whitley’s Form JET1 and noting his application for re-employment sent to Mr Whitley in February 2011 two advertisements for positions within the States of Jersey which they thought might be suitable for him. Mr Whitley said he did not apply for them because they were not, in his opinion, suitable for him and involved him completing a formal application.

THE LAW    

67. Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee has the right not to be unfairly dismissed.

68. Article 64 of the Law governs the fairness of a dismissal. The employer must show the reason for the dismissal. Article 64(2) sets out four of the most common reasons for a dismissal and Article 64(2)(c) states that it can be because that employee was redundant:

64    General

(1)    In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it shall be for the employer to show –

(a)     the reason (or, if more than one, the principal reason) for the dismissal; and

(b)     that it is either a reason falling within paragraph (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held.

(2)    A reason shall fall within this paragraph if it –

(a)     relates to the capability or qualifications of the employee for performing work of the kind which the employee was employed by the employer to do;

(b)     relates to the conduct of the employee;

(c)     is that the employee was redundant; or

(d)     is that the employee could not continue to work in the position which the employee held without contravention, (either on the employee’s part or on that of his or her employer) of a duty or restriction imposed by or under an enactment.

(3)    In paragraph (2)(a) –

(a)     “capability”, in relation to an employee, means the employee’s capability assessed by reference to skill, aptitude, health or any other physical or mental quality; and

(b)     “qualifications”, in relation to an employee, means any degree, diploma or other academic, technical or professional qualification relevant to the position which the employee held.

(4)    Where the employer has fulfilled the requirements of paragraph (1), the determination of the question whether the dismissal is fair or unfair (having regard to the reason shown by the employer) shall –

(a)     depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and

(b)     be determined in accordance with equity and the substantial merits of the case.

(5)    Paragraph (4) shall be subject to Articles 63 and 65 to 72.

69. Article 2(1) of the Law defines “redundancy” as follows:


2    Redundancy

(1)    For the purposes of this Law an employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to –

(a)     the fact that his or her employer has ceased or intends to cease –

(i)     to carry on the business for the purposes of which the employee was employed by the employer, or

(ii)    to carry on that business in the place where the employee was so employed; or

(b)     the fact that the requirements of that business –

(i)     for employees to carry out work of a particular kind, or

(ii)    for employees to carry out work of a particular kind in the place where the employee was employed by the employer,

have ceased or diminished or are expected to cease or diminish.

70. From the facts of this case it is clear that the requirement for a Development Manager of the Customer Services Centre had ceased for the reasons set out in the Options Report. Accordingly Mr Whitley was made redundant under the Law.

71. The question of whether Mr Whitley’s dismissal was fair or not is governed by Article 64(4) of the Law which states that the Tribunal shall decide this by looking at all the circumstances of the case (including the size and administrative resources of the employer’s business) and decide whether the employer acted reasonably or not in making Mr Whitley redundant. The Tribunal are also required, when making this decision, to determine the issue by having regard to equity (the principles of fairness) and the substantial merits of the case.

72. It has been established in the Jersey Employment Tribunal since Goguelin v Stuart Banks (Carpenters & Builders) Ltd (Jersey Employment Tribunal 2006) that there are four principles of fairness which should always be considered in situations of redundancy:

5. The employer’s duty to consult with the employee regarding the proposed redundancy;

6. The employer’s duty to warn an employee of the possibility of redundancy;

7. The employer’s duty to establish fair criteria for the selection of employee for redundancy;

8. The employer’s duty to explore alternatives to redundancy with the employee.

73. To this test must be added a further level of consideration of the situation: whether the employer acted reasonably in his actions, in other words, were his actions or decisions within the band of reasonable decisions by a reasonable employer (Voisin v Brown, Feb 2007, Royal Court). This is particularly relevant when considering whether an employer has followed all the procedural steps set out in Goguelin above. As the (then) Deputy Bailiff said in Voisin v Brown, “The Tribunal must.....concentrate not on whether the employer’s decision or the procedure adopted by him was wrong but on whether it was so wrong as to fall outside the band of reasonable actions on the part of a reasonable employer”.

74. Mr Whitley asked the Tribunal to consider the case of Liliana Da Silva v. DPZ Synergy Limited, (Jersey Employment Tribunal May 2011), where the Tribunal had found that an employer’s failure to consider the organisation of the group as a whole when selecting the pool for redundancy was a material defect in the process of the employee’s redundancy.

75. The Respondent’s representative asked the Tribunal to consider the principles of Goguelin v. Stuart Banks (Carpenters & Builders) Limited, above, and also:

(a) Stanley v. Beresford Secretaries Limited, JET 2008 – where it was decided that a senior employee must use the means at their disposal to protect their position when faced with redundancy,

(b) Garton v. Sandpiper C.I. Limited, JET 2008 – where it was decided that it is appropriate to discount employees from a selection pool whose status and pay are much lower or who do a completely different job to the redundant employee. This case also stated that an employee should exhaust his right of appeal against the decision of his employer before bringing a complaint to the Tribunal.

THE TRIBUNAL’S DECISION
76. The Tribunal have looked in turn at each of the components of fairness which should always be considered in situations of redundancy (Goguelin v. Stuart Banks, above).

77. From the evidence it can be seen that Mr Whitley was made aware of the budget cuts to the Customer Services Centre in an appropriate and timely manner by his line manager Mr Wilkinson, and that through his subsequent work on the Options Document and the Options Report he was fully aware that his position as Development Manager of that centre was in jeopardy and subsequently to be deleted and the reasons for that decision. The Tribunal is satisfied that Mr Whitley was informed of the impending redundancy of his position in a reasonable manner.

78. The duties of the employer to consult with the employee who is going to be made redundant, to establish fair criteria for the selection of employees for redundancy and to explore alternatives to redundancy are all bound up in this case in the deployment process.

79. The Tribunal have looked closely at the question of whether Mr Whitley was seconded to the Chief Minister’s Department from the Social Security Department or if he was a permanent employee of the Chief Minister’s Department. It is clear from the Secondment Letter and the Transfer Letter that there was an intention to transfer Mr Whitley to the Chief Minister’s Department by secondment. This status is confirmed by both Mr Crich and Mr Wilkinson in their witness statements and was certainly supported by Mr Whitley as he made frequent references to it in his meetings with Miss Healey, even after she told him that she did not accept that he held that status. The Tribunal is surprised that Miss Healey, in view of Mr Whitley’s insistence that he was seconded, did not seek advice from a senior colleague and instead took the decision herself and never appeared to question it – especially when it was in her own words “very unusual”. The Tribunal is mindful that Miss Healey looked after the HR interests of 450 employees but it is surprised that she did not read Mr Whitley’s file, especially as he was a particularly “active” employee at that time. The Tribunal is aware that in redundancy situations it can appear that the employer is holding all the cards but it is very surprised that Mr Whitley, as a well connected and experienced manager, did not seek his own advice on the status of the Secondment Letter. After all, it is an indication of his astuteness and experience of working for States’ Departments that lead him to seek the Secondment Letter from the head of HR in the States of Jersey in the first place. However, when the protectiveness of the Secondment Letter was taken from him, Mr Whitley remained passive and immediately abandoned any line of enquiry or appeal against Miss Healey’s decision.

80. The Tribunal is also concerned about the selection process of Mr Whitley for redundancy. Miss Healey says that Mr Whitley was the most senior manager in the Customer Services Department and there were no others similar to his in content or grade and therefore he was in a `pool of one’ (Garton v. Sandpiper). This may well be true of the Customer Services Centre but the Tribunal is concerned that no-one stood back and assessed this situation – here was a person who had been brought in, on a project, to develop the centre. Furthermore, Mr Whitley had a background of supporting and developing managers and customer service systems within the States and then moving on; this was his special skill. By actually considering the role of `development manager’ and also the varied skills and experience of the person performing that role, it would have been apparent that this role/person was in a unique position in the Customer Services Centre but that does not necessarily mean he was in a pool of one. By standing back and objectively viewing the skills involved, it may have been possible to see that in fact Mr Whitley was comparable to other managers within the Information Services Department, and perhaps the Chief Ministers’ Ministry too. If Mr Whitley had been found to have been on secondment from the Social Security Department, then that department would have come under scrutiny too. The Tribunal accepts that it would be unreasonable to look at all the managers across all the States’ Departments but it is not impossible to look within the wider area that Mr Whitley performed. Perhaps the answer would have been the same – that he was in a pool of one – but at least a wider look and comparison would have been made; it was short sighted to look only at the immediate environment that Mr Whitley worked in, his skills were greater than that. It was also insensitive to Mr Whitley’s years of experience as a senior manager. The choice of the correct pool is very important because there is a greater chance of staying in employment where you are in a pool of persons to be reviewed for redundancy. A `pool of one’ leads inevitably to redundancy.

81. In the story of this case, Mr Whitley found himself on the Redeployment Register. Thus began a process whereby Miss Healey attempted to find him another position. It is clear that the Redeployment process offers a period of consultation and alternatives to redundancy. It is also clear that the process is flexible and that Miss Healey operated it in respect of Mr Whitley in a fair, open minded manner. Miss Healey did not start it until after her return from holiday (even though Mr Whitley had learned of his redundancy nearly a month beforehand), and thus Mr Whitley’s time of 6 months on the Register ran with her entire commitment. The Tribunal is surprised to note that under the redeployment policy, where “all the posts with a generic job description are being deleted, then redeployment is automatic”. The Tribunal considers that the deletion of a post is surely a moment of reflection for both the employer and the employee and perhaps there should be some consultation at that point as to whether the employee actually wants to go on to the redeployment register, even if he is eligible to do so.  This process of consultation would also allow each party to set out their expectations from the redeployment process and allow limits to be set regarding grade boundaries or terms of tenure that would be acceptable. From the minutes seen by the Tribunal of Miss Healey’s meetings with Mr Whitley during the redeployment process, this discussion was never held, although it has to be said, Mr Whitley never suggested discussing these issues either. The Tribunal can also see that Mr Whitley could not have been the easiest person to work with as he refused to complete the standard paperwork to go on the Register and instead produced a list of his skills and achievements. The Tribunal can see that Mr Whitley’s condition and subsequent illness did not prejudice the manner in which Miss Healey managed his redeployment in any way. Miss Healey also met with Mr Whitley frequently and included his representative in all discussions. The Tribunal is satisfied that the jobs that were identified by Miss Healey were dismissed by Mr Whitley on reasonable grounds, and during her evidence there was a real sense of Miss Healey’s frustration at not being able to place Mr Whitley into a suitable position. The post at Health did seem to her to be viable and again the flexibility of the redeployment process was exercised to increase the period of redeployment in the hope that the position would become “established” and thereby permanent in that time. However, Mr Whitley was not happy with it. Strangely he seems to have told his new line manager about his difficulties but not Miss Healey, despite their frequent meetings. As stated above, Mr Whitley is an experienced, senior manager but he does not appear to have managed his own position at all. It is to be reasonably expected that he would complain to the one person who was in charge of his time on the Redeployment Register, but he chose not to for reasons which were not disclosed. Furthermore, Mr Whitley also does not seem to have comprehended during the redeployment process that the States’ departments were in the process of contracting due to the large cuts in their budgets and this could result in him having to accept a job which was not a `perfect’ match for his skills. However, the Tribunal is willing to conclude from the evidence that Mr Whitley was extremely stressed by the continued uncertainty regarding the “establishment” of the new post at Health, and this was wearing away at his confidence in his former employers.

82. The Tribunal heard and believes that Mr Whitley was in receipt of all the information he required concerning his options for voluntary and compulsory redundancy. Mr Whitley said that he felt that Miss Healey was “pushing him” towards redundancy when she explained the situation to him. The Tribunal do not see it that way. Miss Healey was merely setting out the alternatives if the deployment process did not work. There was no impression given of any pressure put upon Mr Whitley to accept redundancy and not explore redeployment. What it did mean though was that when Mr Whitley applied for compulsory redundancy before the end of the redeployment process, he had made an informed decision.

83. The Tribunal is surprised that Mr Wells did not speak to Mr Whitley at some point before he agreed to make him compulsorily redundant, but that is not a legal step in the process. No doubt Mr Wells believed that Mr Whitley was quite capable of weighing his options and reaching his decision.

84. The Respondent’s representatives said that it was important to note that Mr Whitley did not appeal against the decision to make him redundant. To the Tribunal, this is quite simply because Mr Whitley asked to be made compulsorily redundant and it must be assumed that he accepted that situation. The Tribunal is concerned that Mr Whitley took 3 months to respond to the minutes of the final meeting he had with Miss Healey, and thereby note his disagreement with them, and this was only a week before he submitted his JET 1 to the Tribunal. Mr Whitley said it took him this long to face the issues and get back into a `work frame of mind’, but frankly the Tribunal is sceptical of this evidence.

85. The Tribunal notes that the Respondent sent to Mr Whitley details of 2 jobs during the conciliation period, both apparently suited to him, and that Mr Whitley applied for neither on the basis that they necessitated completing an application form and he believed his record stood for itself.

CONCLUSION

86. The Tribunal is satisfied that Mr Whitley was warned and informed of the impending loss of his role as Development Manager of the Customer Services Centre, not least through his involvement in the preparation of the Options Document and the Options Report.

87. The Tribunal is extremely concerned about the establishment of the selection pool leading to Mr Whitley’s redundancy. It is clear to the Tribunal that there was documentary evidence to support Mr Whitley’s belief that he had been seconded to the Chief Minister’s Department but Miss Healey just refused to acknowledge the contention. There is also no evidence that Miss Healey sought advice from a senior colleague on this admittedly `unusual’ situation. It is also clear that Mr Whitley’s failure to take the matter further meant that the issue was never resolved to his satisfaction. In any event, Mr Whitley’s secondment status was a fundamental issue that needed to be resolved and every other step in this redundancy process depended upon the outcome of that final decision.

88. The fact that Mr Whitley’s employment status was not conclusively confirmed meant that the selection pool was never established from the correct starting point – it was unclear whether Mr Whitley belonged exclusively to the Customer Service Centre, or wider, to the Information Services Department, or even still to the Social Security Department. The establishment of any of these sources as the `correct pool’ could have still lead to his eventual redundancy or his continued employment and the redundancy of another employee.

89. However, Mr Whitley was considered to be in a pool of one emanating from the Customer Services Department, thus achieving automatic progression onto the States’ Redeployment Register. The Tribunal consider that the point of entry on to the Redeployment Register offers a period of consultation and consideration of alternatives to redundancy, both essential components of a fair redundancy process. However, the significance of the initial move onto the Register was never registered by this employer. This was also an opportunity for consultation about the expectations of both parties, and it was not used. The Tribunal has no comment upon the actual process of redeployment in this case. It is clearly policy driven, and not personal, but that is to be expected from such a large employer. However, within these confines it seems to be flexible and fair and offer a genuine opportunity for consultation about future employment within the States of Jersey.

90. The Tribunal draws no conclusion from the fact that Mr Whitley asked to be made compulsorily redundant. It was clear to the Tribunal that he had lost heart with the process of redeployment, to the extent that he ever engaged in it at all. Furthermore Mr Whitley was nearing retirement age and was offered a very generous redundancy package that he knew would diminish substantially in January 2011, if he did not bring the process of redeployment to an end. It was clear from the evidence that Mr Whitley made the decision to be made redundant on an informed basis.

91. The Tribunal has taken into account that the Respondent is a large employer, well resourced with experienced staff regarding management and HR issues. Those staff have the ability to call on advice from the Law Officer’s Department and from senior practitioners in their field. However, the Tribunal concludes that a reasonable employer would have recognised the significance of the Secondment Letter and settled the secondment issue from the outset.  The Respondent’s failure to do this lead to serious flaws arising in the initial stages of this process which consequently invalidated the rest of the redundancy procedure. For this reason the Tribunal finds that Mr Whitley was unfairly dismissed.
CONTINUED EMPLOYMENT    

92. Mr Whitley requested that the Tribunal consider his application that he be reinstated to his previous role.

93. Article 77 of the Law states that where a complaint of unfair dismissal is well founded the Tribunal shall, if the complainant wishes, consider whether to make a direction for continued employment under Article 77A. Only if no direction for continued employment is made shall the Tribunal make an award of compensation for the unfair dismissal calculated in accordance with Article 77F of the Law.

94. As stated above, Mr Whitley asked the Tribunal to make a direction for his reinstatement to his old position. Mr Whitley was quite clear that he wanted reinstatement and not re-engagement and the difference was pointed out to him by the Deputy Chairman. Reinstatement is where the employer is required to treat a former employee in all respects as if the dismissal had not taken place. Mr Whitley pointed out to the Tribunal that he never wished to leave his job in the first place and he just wanted to get back into customer services within the States of Jersey. The Respondent’s representative stated that the Respondent resisted Mr Whitley’s application and pointed out that Mr Whitley’s old post no longer existed, because it had been made redundant. The Tribunal were reminded that over the period of nearly one year, Mr Whitley had been offered various posts to consider in the States of Jersey and he had turned each one down and failed to raise important issues, which would make it difficult to work with him again. The Respondent also reminded the Tribunal that Mr Whitley’s senior grade made it difficult to find a role for him, especially in view of the budget cuts that had taken place within the States of Jersey over the last few years.

95. The Tribunal have considered Mr Whitley’s application carefully. It is apparent from the evidence that the Respondent has lost trust and confidence in him. It is also apparent that Mr Whitley’s previous role no longer exists and the budget cuts have meant that senior roles equivalent to the one he previously held are not available to him. It is also clear that Mr Whitley requested, and was granted, compulsory redundancy, so he left his previous employment during the redeployment period and on his own terms. For these reasons the Tribunal will not make a direction for reinstatement in this case and Mr Whitley’s application for reinstatement does not succeed.

AWARD FOR COMPENSATION

96. In accordance with Article 77(2) the Tribunal have now considered the amount of an award for compensation to make to Mr Whitley in respect of his unfair dismissal, calculated in accordance with Article 77F. The Employment (Awards) (Jersey) Order 2005 states that compensation for unfair dismissal shall be determined in accordance with the scale set out in the Schedule to that Order.
97. The Schedule states that where an employee has worked for more than 5 years for an employer, he shall be entitled to receive a sum equal to 26 weeks’ pay by way of compensation.
98. When Mr Whitley completed his form JET 1 he stated that he earned £1093.60 per week. The Respondent in its form JET 2 stated that Mr Whitley earned £4,738.92 per month. The Tribunal explained that it is required to make its calculations by reference to weekly amounts and asked for clarification of Mr Whitley’s weekly wage. Miss Healey responded that Mr Whitley earned £1089.82 per week as the Respondent calculates “weekly salary as the annual salary divided by 52.18 weeks”. The Tribunal has decided to use the Respondent’s figure of £1089.82 per week and calculates Mr Whitley’s compensation as follows:

£1089.82 x 26 weeks = £28,335.32 

99. In accordance with Article 77(2) of the Law, but subject to the provisions of paragraph 57 below, Mr Whitley is HEREBY AWARDED the sum of £28,335.32 as compensation for his unfair dismissal.

REDUCTION OF AWARD

100. The Respondent made an application to the Tribunal that it should consider reducing any award that it makes to Mr Whitley by an amount that the Tribunal considers to be just and equitable having regard to the circumstances described in articles 77F(8) and (10) of the Law, which state as follows:

77F (8)    The complainant has been awarded a redundancy payment under any enactment or is entitled to a redundancy payment under his or her contract of employment.


(10)  Any circumstances that the Tribunal considers would be just and equitable to take into account.

101. The Tribunal is persuaded by the Respondent’s argument that Mr Whitley has already received a redundancy payment under his previous contract of service and that article 77F(8) of the Law applies to this case. It is apparent from the evidence that Mr Whitley received a generously enhanced redundancy payment of £94,788 in accordance with the terms of his contract of employment. It is the Tribunal’s opinion that Mr Whitley has therefore already been duly compensated for the loss of his employment and that it would be just and equitable in this case to reduce the amount of the award made to Mr Whitley, pursuant to paragraph 55 above, in respect of his unfair dismissal by 100%. 

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:

In the Jersey Employment Tribunal 

Before: 

Mr David Le Quesne, Chairman

Dated:

20th July 2011

Applicant: 

Ms Deborah Morale
Respondent:

Les Amis Inc

Representation: 


For Applicant: 
The Applicant did not attend
For Respondent:
Mrs L Edwards-Thatcher, TM Legal Services



STRIKE OUT APPLICATION BY THE RESPONDENT



1. The Respondent has applied for an order striking out the Applicant’s claim that she was unfairly dismissed, on the ground that it was presented outside the time set by Article 76 of the Employment (Jersey) Law.


There was a brief hearing before me on 20th July when this application to strike out was made, but for reasons which I gave at the time and which were provided in writing to the parties on the next day, I decided to adjourn the application. I said that I would deal with the application on paper if both parties agreed to this, otherwise I would hold another hearing. Both parties have agreed that I should deal with the strike out application on paper, and this is my judgment, based upon the papers provided to me by the parties and the papers on file which are common to both parties.

2. For the application to be in time, it had to be presented to the Tribunal by the end of 23rd February 2011. Ms Morale says in her written submission that she dated her application 23/02/11 “simply to remind me of the fact that the document needed to be submitted prior to this”. She therefore had in mind that the document had to be presented at the latest on 22nd February.


The facsimile coding at the head of page 1 of the JET 1 form shows “22/02/2011  12:18” and gives the number of the Mairie in Davignac, France, which is the fax machine which Ms Morale used. This coding comes from the machine of the sender, and shows the time when the fax was sent, not when it was received. The importance of this is that the Law refers to the time when the application is “presented”, which means when it was received by the Tribunal. It is well known that a fax is not necessarily received at the time when it is sent.


I have no reason to doubt that Ms Morale sent the JET 1 form on 22nd February, but its date of despatch is not what I have to determine.

3. The date stamp on the JET 1, which was impressed by the Registrar to the Tribunal, Louise Cave, shows “Received 24 Feb 2011”. If this is correct, the application was presented out of time.

Mrs Cave gave evidence at the hearing on 20th July, but as Ms Morale was not present, I asked Mrs Cave to provide to the parties a note of her practice for date stamping, and of her attendance at the Tribunal office on 22nd, 23rd and 24th February 2011.

Mrs Cave states that she returned to the Tribunal office from leave at lunch time on Wednesday 23rd February. Her practice is that, when she arrives in the office, she date stamps with the date of the previous day anything which has arrived overnight, so anything which had arrived after the office closed on 22nd February and was awaiting Mrs Cave’s arrival would have been stamped with the date 22nd February. Anything which arrived on 23rd February whilst Mrs Cave was in the office would have been stamped with the date 23rd February, as would any documents arriving at the Tribunal between the time Mrs Cave left the office on 23rd and returned on 24th.

4. I am satisfied that Ms Morale’s application was presented later than 22nd February, and therefore it was presented out of time. The fact that the date stamp on the form shows 24 Feb 2011 and Mrs Cave’s evidence on what is her practice for date stamping, leaves me with no doubt that the JET 1 form was presented on 24th February. It was unfortunate for Ms Morale that there was such a long and unexplained delay between the sending and the receipt of the form.

5. Ms Morale asks me to exercise my discretion to allow the claim, notwithstanding my finding that it was presented out of time, and she does so on the grounds that it is a serious claim, that the Respondent’s procedures were seriously deficient (she alleges), and that the delay is minimal. 


I do not regard any of these reasons as sufficient to justify me exercising my discretion in favour of Ms Morale, and in saying this I do take into account her own folly in leaving the despatch of her application until what she knew was the last minute.


The Applicant’s complaint that she was unfairly dismissed therefore is dismissed.

Signed:







Dated:

  Mr D Le Quesne

  Chairman

Jersey Employment Tribunal

Case Number:  
1602-20/11
Applicant: 

Mr Louis Nicolle

Respondent:

Jersey Dental Technology Centre Limited,



t/a Holts Dental Laboratory

Representation: 

For Applicant: 
Mr Michael Nicolle
For Respondent:
Miss Andrea Lanson, Director
Hearing on 

25th July 2011


Before:  
Mr David Le Quesne, Chairman;


Mrs Louise Cram & Mr Michael Baudains, Panel Members


1 
Mr Michael Nicolle represented the Applicant, his grandson, who apologised for not being present; he is in Australia. No evidence was heard on behalf of the Applicant. Miss Lanson gave evidence for the Respondent. The fact that the Applicant was not present to give evidence put him at a disadvantage, for, whilst Mr Michael Nicolle could seek to cast doubt on what Miss Lanson told us and could make submissions, we were left with little or no evidence to support those submissions.

2
The Applicant was employed by the Respondent as a trainee dental technician from 2nd April 2007 until he was dismissed on the ground of redundancy on 24th December 2010. He complains that he was unfairly dismissed.


Miss Lanson gave evidence that towards the end of 2010 it became apparent that the income of the Respondent was dropping, which caused the profit to drop, and therefore some action had to be taken. It was clear, she said, that there simply was not enough work to keep all the employees fully occupied. The Respondent took the decision that costs would have to be cut by making staff redundant, and we have no reason to question this business decision. 

3
In December 2010, Miss Lanson looked at the JACS website, which has full guidance on redundancy procedures, and she told us that she endeavoured to follow that guidance. She decided that two trainees would have to be made redundant, and we have detected no ground on which we should question that business decision.


Next, Miss Lanson held a meeting on 17th December 2010 with all the staff in order to raise the problem caused by the downturn in business, make the point that the business was overstaffed and warn of possible redundancies. We have Miss Lanson’s notes of what she intended to say and her evidence of what she did say, and there was no evidence to suggest that what was said significantly differed from her evidence.


The pool for possible redundancies consisted of the four trainees, of whom Louis Nicolle was one. Miss Lanson established, from the JACS website, the selection criteria to be used, and it appears to us to have been a fairly standard set of criteria. We were given the documents showing how the criteria were applied to each of the four trainees. The result was that Mr Nicolle and one other trainee had the lowest scores. 


On 20th December Miss Lanson spoke to Mr Nicolle to warn him that he was likely to be made redundant and to give him time to consider and respond. On 22nd December Miss Lanson wrote to Mr Nicolle calling him to a meeting with her on 24th December 2010 to discuss the outcome of the redundancy procedure and notifying him that he could bring a representative with him. On 24th December the two of them met and Miss Lanson explained to Mr Nicolle that he was being dismissed due to redundancy.

4
Mr Michael Nicolle’s criticism of the procedure was that it was too rushed, leaving the Applicant insufficient time to digest the threat and consider how to respond to it. It was indeed a fast pace, and in some circumstances we might have regarded it as too fast, but in this case we do not, largely because we did not have evidence from the Applicant that he felt disadvantaged.

5
The main submission by Mr Michael Nicolle on behalf of the Applicant was that the redundancy process was a sham : that the Respondent had decided, before the process started that it wanted rid of the Applicant, and the process was not genuine but was an attempt to cover up a decision made on unfair grounds. Before looking at those submissions, we have to reiterate the point made in paragraph 1, that Mr Nicolle senior was at a significant disadvantage in coming to the Tribunal without the sworn evidence of the Applicant. 

6
One line of attack was that the dismissal for redundancy, and the hurried way in which it was done, clearly was designed to achieve the redundancy before the new redundancy law came into effect on 1st January 2011. That is a perfectly legitimate point to make, but we are not prepared to make such an inference from the hurried timetable to which we have referred in the absence of evidence in support of it and in the face of the evidence of Miss Lanson that, having decided that there had to be redundancies, she thought it better to complete the process before Christmas, with the consequent pain to the two employees who would be made redundant, rather than leave all the staff wondering, over the Christmas break, if they would face redundancy upon their return to work.

7
The next point related to training, and the argument was that Mr Nicolle was the most persistent of the four trainees in pressing for the training in theory to which the four thought they were entitled, and because he was making life difficult for the employer, it determined, irrespective of the proper process, to dismiss him, so it was not a true redundancy, but was an unfair dismissal.


We accept that at least some of the trainees were disgruntled that they were not receiving the training in theory which they expected. Indeed, we had evidence that one trainee eventually left for college in the UK because he was not being trained. It is, however, a long leap from that fact, if accepted, to acceptance of the Applicant’s proposition that he was dismissed due to the persistent pressure he applied to the Respondent to train him and his colleagues. We simply did not have the evidence to support this. Further, the evidence we had from Miss Lanson was that Mr Nicolle was not the most persistent, and indeed he was not as keen on training as some of the others. She said that, had it not been for the financial pressure on the Respondent, Mr Nicolle would have remained as an employee, provided he came into work on time.


We do not accept that there was any link between the dismissal of Mr Nicolle for redundancy and his requests for training.

8
Finally, Mr Michael Nicolle referred to a disciplinary process involving the Applicant in October 2010, as a result of which he was given a formal warning for persistently arriving late for work. That formal warning was still live during the redundancy process and led to the Applicant scoring lower than otherwise would have been the case (although we note that even without the warning, the Applicant would have been one of the two lowest scorers, and thus presumably still would have been selected for redundancy). 

Mr Michael Nicolle asked us to note how closely the dismissal for redundancy followed the formal warning and suggested that the disciplinary process was arranged in order to make it easier to dismiss the Applicant, by marking his card and by artificially creating a low score in the selection criteria scorecard.


Miss Lanson told us that Mr Nicolle was persistently late for work. She had even re-arranged his starting time to accommodate him, but still he came in to work late. She estimated that she spoke to him about fifteen times about this. Eventually, she said that she told him that if it happened again, there would be a formal disciplinary hearing; he was late again, so the hearing followed.


As in Mr Michael Nicolle’s other submissions, we understand the points he makes, but we have to deal with the evidence, and in this case, there is no more than tenuous circumstantial evidence to support his proposition, whilst there is Miss Lanson’s sworn evidence that the disciplinary process was the culmination of a series of warnings and was not related to the subsequent redundancy process. We accept Miss Lanson’s evidence.

9
In conclusion 

(a) We find that in the circumstances the redundancy process was fair.

(b) We do not accept that there was any reason for dismissing Mr Nicolle other than that given by the Respondent, which was that the business was struggling, the management saw that there were too many employees for the amount of work, a proper redundancy process was undertaken, and the selection of Mr Nicolle for redundancy was the result of that fair process. We are fortified in this conclusion by the evidence of Miss Lanson that after two trainees were made redundant another trainee left, and the Respondent has not found it necessary to replace any of them.

We therefore reject the Applicant’s claim that he was unfairly dismissed. 

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2402-27/11
Applicant: 

Miss Anna Wierucka
Respondent:

European Heritage Limited

Representation: 

For Applicant: 
The Applicant represented herself
For Respondent:
Mr Alan Biko Bangs, Director
Hearing on 

1st August 2011


Before:  
Mr David Le Quesne, Chairman; Mrs Mary Curtis & Mr Alan Hall, Panel Members


1 Miss Wierucka worked for the Respondent under a contract of employment dated November 2009. The Respondent operates a night club called ‘The New Havana’, and Miss Wierucka’s job was mainly cleaning.

In December 2010, Miss Wierucka went on holiday of 5-6 weeks, by arrangement with the Respondent. The parties disagreed as to whether Miss Wierucka in fact took more than the agreed holiday, but this is not significant, as will appear later in this judgment.

2 Whilst Miss Wierucka was on holiday, the Respondent took on another cleaner, on a short term basis. However, the Respondent found this person to be faster and generally more efficient, so it decided to keep her to do the cleaning work, instead of Miss Wierucka.

When Miss Wierucka returned to work at the end of January 2011 she had a meeting with Mr Bangs and two of his partners, and they told her that they were going to keep on the cleaner whom they were now employing. Miss Wierucka became distressed, for she understood that her job had been given away whilst she was on holiday, and she left the meeting. Mr Bangs told us that the intention had been to offer her other work, but he did not have the chance.

Miss Wierucka did not work again for the Respondent, and she claims that she was unfairly dismissed and that she was not paid for the two weeks notice to which she was contractually entitled.

3
Mr Bangs presented the Respondent’s case, and we recognise that he did so under some disadvantage, for he had taken over the matter at very short notice from the Director who had been handling it and who had completed the JET 2. We did notice significant inconsistencies between the Respondent’s case as described in the JET 2 and as presented by Mr Bangs. Had we been required to choose between the differing evidence of Miss Wierucka and the Respondent, these inconsistencies would have led us to somewhat discount that of the Respondent, but in the event we did not have to make such a choice.

4
The case as presented by Mr Bangs was that the Respondent had not dismissed the Applicant; she had left of her own accord when she left the meeting referred to in paragraph 2 of this judgment and did not return to work. He said that the Respondent wanted to keep Miss Wierucka as an employee, doing other work, but he was unable to make this offer because Miss Wierucka walked out in tears.
On the other hand, Miss Wierucka said that she left because she had just been told that her job had been given to somebody else, so she had no job.

5
One piece of evidence given by Mr Bangs provides the answer to this case. Mr Bangs was asked about the alternative job which the Respondent intended to offer to Miss Wierucka, and replied that the Respondent would have found work for her to do and would have employed her initially for 18 to 20 hours each week, but that if the business had built up as intended by the Respondent, the hours would have been increased.

The situation thus was as follows:

(a) Without any warning or consultation, the Respondent removed the Applicant from her job as a cleaner by employing another in her place, and the Respondent told Miss Wierucka that she would not be resuming her cleaning job.

(b) The alternative which the Respondent wished to offer was by no means a reasonable alternative.  Instead of working 34 hours per week as stipulated in the November 2009 contract, Miss Wierucka would be working for only 18 to 20 hours.


This was a breach by the Respondent of the contract of employment; it simply removed Miss Wierucka’s job from her. Further, the alternative which it wished to offer was not comparable. Whether or not Miss Wierucka had been informed of the alternative job (and the evidence on this differed), she was entitled as a matter of law to treat the employment as having been terminated by the Respondent, and to seek her remedy in this Tribunal.

6
Our judgment is that the Respondent dismissed the Applicant by taking away her job, and the circumstances of the dismissal rendered it unfair. Miss Wierucka’s claim that she was unfairly dismissed therefore succeeds.

In the light of this finding that the dismissal was unfair, we order as follows:

(a)
The Respondent shall pay to Miss Wierucka 2 weeks wages in lieu of notice, which is calculated as 2 weeks x £238.00 = £476.00

(b)
The Respondent shall pay to Miss Wierucka statutory compensation calculated as 8 weeks x £238.00 = £1,904.00

Giving the total to be paid by the Respondent to the Applicant as £2,380.00.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
0902-33/11
Applicant: 

Miss Brooke Sanders
Respondent:

Vue du Phare Limited, t/a Portside Studio
Hearing on 

2nd August 2011

Before:  
Mr David Le Quesne, Chairman; 


Mrs Mary Curtis and Mr Alan Hall, Panel Members.


Representation: 

For Applicant: 
The Applicant represented herself
For Respondent:
The Respondent was represented by Mr David Pallot, Director
THE FACTS
1. The Respondent trades as a hairdressing salon under the name Portside Studio, and at the relevant time the Applicant was an apprentice hairdresser employed by the Respondent; she was employed from 19th March 2010 until 12th January 2011.

2. The Applicant’s claims are: 

a. she was underpaid during her employment because she was paid at a reduced ‘apprentice’s rate’ but she was not treated as an apprentice in that she was not given proper training by her employer; in the light of this, she should have been paid no less than the minimum wage. Miss Sanders claims the difference between the two rates.

b. she was constructively dismissed and as a consequence is entitled to statutory compensation and payment in lieu of notice.

c. payment of her salary for her last week at work.

d. reimbursement of £24.00 deducted from her wages in respect of a breakage.

3. On the other hand, the Respondent said that the Applicant was trained, so she was paid at the correct rate, that she resigned from her employment of her own volition and was not constructively dismissed. We understood the Respondent to say that the salary was not paid for that last week of work, and that is was contractually entitled to make the £24.00 deduction.

TRAINING

4. Evidence was heard from the Applicant and two witnesses for her, and for the Respondent from Mr Pallot and 6 employees including his wife, who is the Managing Director. Most of this evidence related to the first issue, which was whether or not Miss Sanders was trained by the Respondent.

5. Our approach has been that ‘training’ has a very broad meaning; there can be good training and bad training, just as there can be good and bad education, and that for us to find that Miss Sanders was not trained we would have to be satisfied that there was not simply poor training, but that the amount and quality of what was provided was so lacking that it could not reasonably be called training.  Miss Sanders was quite firm in her opinion of what constitutes training, and she said that it was an active process rather than one of watching and learning. We agree that in this area, just learning by watching probably would not satisfy the test, but on the other hand, we accept that learning by watching reasonably could be a large part of training. Further, it was clear that Miss Sanders did more than watch and learn; she practised on models, although perhaps less than she would have liked, and we accept the evidence of the Respondent’s witnesses that they endeavoured to demonstrate and explain how to do things. 

6. We are satisfied that Miss Sanders did receive training commensurate with her position as an apprentice. It may have been less formal and structured than she wanted, but on the other hand, we heard from several of the Respondent’s witnesses that she was not amenable to training, and we accept this evidence.  Therefore, we reject the claim by Miss Sanders that she was underpaid.

CONSTRUCTIVE DISMISSAL

7. On 7th January 2011, Miss Sanders told the manageress of the Respondent’s salon that £50.00 was missing from her purse. Miss Sanders told us that she made no accusation that one of her colleagues had stolen the money, and we accept this. On the other hand, given that her purse was in the staff room, there was a clear inference that a member of staff must have taken the money. The manageress perhaps did not handle the issue well; she told the other members of staff, all of whom emptied their purses and bags in front of Miss Sanders, to prove that they had not stolen the money. Not surprisingly, this was an unpleasant incident which caused anger amongst the staff. The manageress told Miss Sanders to go home and not return to work for a couple of days, until Mr and Mrs Pallot returned from holiday, when they would sort it out.  After some to-ing and fro-ing involving Miss Sanders’ parents, Miss Sanders attended a meeting with Mr and Mrs Pallot on 10th January. At the end of the meeting, Miss Sanders said that she would not return to work; she was asked to confirm this in writing and replied that she would consider it. About 20 minutes after leaving the meeting, she telephoned and said that she would be returning to work two days later (the next day being her day off) “to see how things go”.

8. Following Miss Sanders’ telephone call, it might have been thought by both sides that peace would break out, but that was not the case.  On 12th January, Miss Sanders did return to work. Her colleagues did not speak to her, which may not be surprising, and this upset her. She then was handed by Mr Pallot three documents, as follows:

(i) A note by Mr Pallot of the discussion on 10th January.

(ii) A note by Mr Pallot relating to the missing £50.00.

(iii) A letter from Mr Pallot headed “Without Prejudice. Formal Notice of inappropriate Conduct, Performance and Behaviour To Brooke Sanders”. In the first paragraph Mr Pallot wrote “….this is  your final warning.” The letter then lists 9 instances of unsatisfactory conduct including inappropriate conduct to other staff, lying, malicious damage, complaints from clients and goes on to warn Miss Sanders that if she should “breach any Conduct, Performance or Behaviour protocol your employment will be terminated…”

9. This letter determines the issue of constructive dismissal. Miss Sanders in her JET 1 form complains, as she did in her evidence, that there was no discussion with her about these allegations, no written notice of them, no formal hearing to hear her side of the story. In brief, there was no disciplinary investigation or process leading up to this formal final warning. It may be, we do not know, that some or all of the allegations in the letter were true, but fairness dictates that such an important disciplinary step should follow a fair hearing; in this case, there was no hearing at all; Miss Sanders simply was handed a list of accusations upon which the decision to the final warning was made.  Our decision is that this letter was such a serious breach of the Respondent’s duty to treat the Applicant fairly, as to entitle her to treat the contract as having been terminated by the Respondent. This letter destroyed any trust and confidence Miss Sanders might have had in the Respondent and accordingly we find that Miss Sanders was unfairly dismissed. 

PAYMENT OF SALARY

10. We agree that Miss Sanders should have been paid for her last week at work, and we make an order below for this payment.

CLAIM FOR £24.00

11. We are not prepared to order that this sum be repaid. Under the contract of employment the employer was entitled to make the deduction, and we have not heard sufficient evidence to satisfy us that the deduction was inappropriate.
ORDERS

(i)
We reject the Applicant’s claims that she was not trained and that she was underpaid.

(ii)
We uphold the Applicant’s claim that she was constructively dismissed. We therefore order the Respondent to pay to the Applicant the statutory compensation of 4 weeks pay which we calculate as 


£4.65 x 40 hours per week = £186 + 6.1% =£197.35 per week x 4 = £789.40.

(iii)
It follows from our finding that Miss Sanders was constructively dismissed that she is entitled to payment of one weeks salary in lieu of notice £197.35.
(iv)
We order the Respondent to pay to the plaintiff for her last week of work 


£197.35.

The total to be paid by the Respondent to the Applicant therefore is £1,184.10
Signed:

Mr David Le Quesne, chairman.

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
0703-35/11
Applicant: 

Miss Sonia Carina Rodrigues Jardim
Respondent:

Cleanlife Limited
Hearing on 

8th August 2011

Before:  
Mr David Le Quesne, Chairman; 


Mr Tim Langlois & Mrs Louise Cram, Panel Members,


Representation: 

For Applicant: 
Miss Jardim represented herself, with a translator
For Respondent:
Mr Valente, Director
THE FACTS
1. Miss Jardim’s claim to be paid for the ‘week in hand’ for which her contract of employment provided is not disputed by the Respondent; it had already offered to pay this. So, we order the Respondent to pay to the Applicant in respect of that week the sum of £248.00, which figure is agreed by both parties.
2. The remainder of Miss Jardim’s claim is for deductions from her salary for the cost of transport provided by the Respondent to and from work.  We heard that all employees except two received, signed and returned to the Respondent a letter from the Respondent saying that it offered to provide transport and the cost would be £40.00 per employee per month, which would be deducted from their salaries. Miss Jardim was one of the employees who did not sign and return the letter; she told us that she was not happy with the proposal and wished to discuss it with her employer, but that the discussion never happened because she could not pin down Mr Valente or the manageress. Nonetheless, Miss Jardim did use the transport provided by her employer, and the deductions from her salary were made, and shown on her payslips, although the payslip simply read “Misc Gross Deduction”.
3. Article 48 of the Law provides:

Nothing in this Law shall prohibit the deduction from an employee’s wages of amounts authorized by or under another enactment or a relevant agreement.

A ‘relevant agreement’ is defined in Article 1(1) of the Law as: 

……any provision of a collective agreement which forms part of a contract between the employee and his or her employer, or any other agreement in writing which is legally enforceable as between the employee and his or her employer.
The agreement in this case was not a collective agreement as defined in the Law.
4. The Law is clear that an agreement for a deduction from wages must be in writing. There was no written agreement between the employer, Cleanlife Limited, and the employee, Miss Jardim, relating to the deduction, so we have to find in favour of Miss Jardim’s claim for repayment of the deductions.  In making this decision, we have sympathy for the Respondent, which did in fact provide transport for the claimant. Probably it was an oversight not to provide the letter to Miss Jardim and not to require her to sign it. On the other hand, the States must have intended that deductions from wages could only be made with the written agreement of the employee, and it is for the employer who wishes to make deductions to ensure that it has the employee’s written agreement.  Normally, contracts of employment provide for some deductions, but employers need to be alert to the fact that a deduction introduced later must be recorded in a written agreement.
5. We therefore order that the Respondent shall pay to the claimant (a) £248.00 for the week in hand, and (b) £180.00 to repay the unlawful deductions.
Signed:

Mr David Le Quesne, chairman.

Dated:

Jersey Employment Tribunal

Case Number:  
2104-58/11

Applicant: 

Miss Guida Da Encarnacao
Respondent:

Spar (Channel Islands) Limited

Hearing on 

9th August 2011


Before:  
Mr David Le Quesne, Chairman; 


Messrs Mike Baudains & Mark Therin, Panel Members.


Representation: 


For Applicant: 
Miss Da Encarnacao represented herself and was assisted 




by a translator

For Respondent:
Mr Joel Abreu, Area Manager
THE FACTS
1. The Applicant was employed by the Respondent as a sales assistant from 10th December 2007 until the events which occurred in February 2011, when her employment came to an end. We heard from both witnesses for the Respondent that she was a good worker. She claims that she was unfairly dismissed, and that holiday pay and wages are due to her. The Respondent says that it did not dismiss the Applicant, but that she resigned, and that it has paid her all it owes.
2. There were significant discrepancies between the evidence given by the Applicant and what she stated in her JET 1 form. For instance, she told us that in 22nd February 2011 Lidia Ribeiro, the manager of the shop where she worked, accused her of stealing from the shop and dismissed her. The JET 1 form makes no mention of an accusation of theft. The Respondent’s witnesses said that she had not been accused of theft and Mr Abreu made it clear that there was no accusation that the Applicant was dishonest.  Further, there were significant differences between the evidence of the Applicant and that of the Respondent. One example is that the Applicant said that Lidia Ribeiro was working in the shop on 22nd February when she accused the Applicant of theft and dismissed her. The Respondent’s witnesses produced the staff work schedule for that week which showed that Lidia Ribeiro was not at work on 22nd or 23rd February, and both confirmed that she was not at work on those days.

3. If Lydia Ribeiro was not at work on 22nd February, which we believe to be the case, she cannot have had the conversation with the Applicant which the Applicant alleges, and, in particular, she cannot have dismissed the Applicant.
4. We believe the evidence of Mr Abreu that he went to the shop in the afternoon of Tuesday 22nd February to do some shopping; he found the Applicant to be in an unhappy frame of mind, so, as area manager, he invited her into the office for a discussion. The Applicant was upset, and she left the meeting and left work, never to return.

5. On 23rd February Lidia Ribeiro was on holiday, but she took three telephone calls on her mobile telephone from the Applicant, who veered from being apologetic to being angry. The culmination of the last telephone call that day was the Applicant repeating what she had said in a previous call that day, which was that she was not going to return to work and that Lidia Ribeiro should find a replacement. The Applicant did not return to work.
6. Where the evidence of the Applicant and Respondent conflicts, we prefer that of the Respondent. The Applicant’s memory of events did appear to us to be faulty, and it was clear to us during the hearing that the Applicant remained angry and over-wrought by the events, although it was not clear to us what the cause was.
7. We are satisfied that the Applicant was not dismissed, but that she resigned from her employment, so we reject her claim that she was unfairly dismissed.
8. We think that the Applicant’s claim for holiday pay is based upon her misunderstanding of the holiday year; in fact, the holiday year of the Respondent runs up to the end of February. At the time when the Applicant left her employment with the Respondent, she had not accumulated any holiday, so we find that no holiday pay is due to her.
9. Having looked at the Applicant’s payslips, we are satisfied that she was paid, by direct transfer into her bank account, for the period up to 22nd February 2011, which is the day when her employment ceased; for that day, she was paid for one and a half hours, which the Applicant accepts as the time for which she was at work that day; she did not work thereafter.
10. The Applicant’s claims therefore are dismissed.
Signed:

Mr David Le Quesne, chairman.

Dated:

Jersey Employment Tribunal


Case Number:  
2501-13/11

Applicant: 

Mr Michael Overbury
Respondent:

Professional Business Systems (C.I.) Limited

Hearing on 

24th August 2011


Before:  
Mr David Le Quesne, Chairman; 


Messrs Stewart Mourant & John Noel, Panel Members


Representation: 


For Applicant: 
Mr Overbury represented himself

For Respondent:
Mrs Sharon Peacock, Law at Work
THE FACTS
1. 
During the course of the hearing the parties reached agreement on Mr Overbury’s claim that his remuneration had been calculated at the wrong rate, which had an impact on the payment in lieu of notice which he had received.

2.
In the light of that agreement, the only issue for us to determine was Mr Overbury’s claim that he was entitled to payment for overtime he had worked.

3.
Mr Overbury’s claim for overtime relates to the period May 2009 to March 2010. The overtime was worked between 8.00am and 8.30am, at lunchtimes and in the evenings after 5.00pm, we were told by Mr Overbury, but the only evidence of overtime consisted of notes by Mr Overbury’s colleague, Mr Coney, of the days and amounts of overtime he worked; Mr Overbury told us that he worked the same overtime as Mr Coney, and thus we could take Mr Coney’s overtime notes as applying equally to Mr Overbury.


That proposition proved to be wrong, for in cross examination Mr Overbury accepted that for some days when Mr Coney worked overtime, Mr Overbury cannot have done so because he was on holiday.


Mr Overbury was unable to produce any record of overtime worked by him during lunchtime and in the evenings.

4.
We asked Mr Overbury why he did not claim for payment in respect of overtime until December 2010 and his reply was that he accumulated his overtime “with a view to sometime in the future my work would be recognised”. He also said that he was not thirsty for the money and he assumed his employer would be “suitably grateful”. These are not the words of an employee pursuing a contractual entitlement; they are the words of an employee hoping that his extra work would be recognised. 

5.
There is no doubt that Mr Overbury did know how to properly make a claim for payment for overtime, for we were shown such a claim made by him, on a form devised by him, which was signed by Mr Overbury and his employer. This overtime claim was paid.

6. 
Having heard Mr Overbury and his witness, Mr Coney, we briefly retired. On our return Mr Overbury was informed that, even accepting the evidence called by him, we could not find in his favour on this point; there was no reliable evidence to support the claim and, had there been, there was no reliable evidence upon which we could estimate the amount of overtime he had worked.

7.
In summary, Mr Overbury settled with the Respondent his claim described in paragraph 1 above and we have dismissed his other claim, for payment for overtime. There are no other claims, so the case now comes to an end.

Signed:

Mr David Le Quesne, Chairman

Dated:

Jersey Employment Tribunal

Case Number:  
2709-127/10
Applicant: 

Mr Tony de Abreu
Respondent:

CPA Limited

Hearing on 

5th September 2011


Before:  
Mr David Le Quesne, Chairman; 


Mrs Kelly Flageul & Mr Alan Hall, Panel Members.


Representation: 


For Applicant: 
Mr de Abreu represented himself

For Respondent:
Mr Brian Lacey
THE FACTS
1
On 21st July 2010 the Applicant was invited to an investigation meeting to be held on 23rd July. This led to a disciplinary hearing on 27th July, for which we were provided with the agreed notes. The allegations were

(a) that the Applicant had consistently worked less than his contracted 37.5 hours per week, in breach of his terms of employment, and thus had accepted remuneration for hours which had not been worked.

(b)
that the Applicant had not properly used his access card for entering and leaving his place of work.


The facts upon which the allegations were based were admitted by the Applicant at the disciplinary hearing.


The decision of the disciplinary hearing, sent by letter dated 2nd August, was to formally warn the Applicant about those two aspects of his behaviour. In fact, the primary decision was to dismiss him for misconduct, but because the Applicant agreed not to pursue his claim for overtime, a formal warning was substituted. This was stated to be a final written warning and the Applicant was warned “If, within [the period of 12 months] there is further cause for dissatisfaction in respect of similar misconduct …… it may result in your dismissal from employment.”

2
Following receipt of that letter, the Applicant can have been in no doubt that the two matters in respect of which he had been disciplined were regarded by his employer as grave, and that repetition of such breaches would be likely to have serious consequences.

3
The Respondent wrote to the Applicant on 20th August 2010 to invite him to an investigation meeting on 24th August to consider whether disciplinary action should follow. The matters under investigation were 

“- ….why you were absent without prior consent , from the office, for an excessive period, on Friday 13 August 2010;

-  irrelevant matter to this hearing;

- the reasons for you not using your building access card to enter and exit the building, as requested.”

What had happened on 13th August was that the Applicant had received disappointing news from his employer about his bonus, and he was in a distressed frame of mind. He took an extended lunch break, without permission, of about twice his entitlement. Further, he lent his access card to the work premises to another colleague.


In summary, on 13th August, the Applicant was absent without consent from his office for an excessive period and he did not use his access card properly, by lending it to a colleague. These were in effect the same offences as those for which, less than a fortnight previously, he had received a written final warning.


This investigation led to a disciplinary hearing on 1st September 2010

4
Again, we have the agreed notes of the disciplinary hearing, and we again see that the facts were admitted by the Applicant.


The decision following this disciplinary hearing was that the Applicant was dismissed on notice but was paid in lieu of notice. The Applicant appealed unsuccessfully against that decision, and now he applies to the Tribunal for an order that he was unfairly dismissed, and for compensation.

5
We have no doubt that the conduct of the hearings was fair, and we do not really have to wrestle with the facts, for they were agreed by the Applicant. 


As far as the first occasion was concerned, the Applicant accepted in the disciplinary hearing that he had not worked his full 37.5 hours per week and that he had not been using his access card every time he entered and left the premises, despite having received a year previously, with other members of staff, a note drawing attention to the Respondent’s requirement that employees work their hours and properly use their access cards.


The same applied to the second occasion. The Applicant accepted that he had taken about twice his entitlement of an hour and a quarter, without consent, and that he had handed his access card to a colleague who did not have hers.

6
There being no doubt about the reason why the Applicant was dismissed, our task thus was confined to consideration of whether the dismissal was fair : was it within the range of decisions which a reasonable employer could make in the circumstances? On the face of it, repetition within two weeks of behaviour which had led to a final written warning almost inevitably will lead to dismissal, but the Applicant said to us that the dismissal was unfair because it did not take into account his particular circumstances, which we understood to be as follows:

(a)
The Applicant expected the Respondent to deal with these matters not by use of disciplinary procedures, but by some other route which would have led to a less drastic solution. We do not agree with this criticism. An employer has a disciplinary procedure for such circumstances, and when an employee repeats breaches of discipline, it is reasonable for the disciplinary procedure to be used.

(b)
The Applicant said that the Respondent’s written instructions to staff on time keeping and use of access cards was inconsistent with what was said in its handbook about it being prepared to be flexible. We see no inconsistency, for it is clear that any variations from the fixed working hours had to be agreed with the Respondent, which was not the case here; the Applicant simply did not keep to the established hours.

(c)
The Applicant suggested that it was unfair to discipline him using the access card reports, when he had not been given sufficient warning that this could happen. We disagree. It is for an employee to work his contractual hours unless there is a variation agreed with his employer, and we reject the argument, which is implicit in what the Applicant says on this point, that the employer has to warn the employee that it is going to check that he is working as he should.

(d)
We accept the Applicant’s point that he had been a good employee until the events in question and had been prepared to work overtime without recompense, and that at the time of the incidents he had been under great personal stress leading to abnormal behaviour. However, we see from the notes of the hearings that the Applicant made these points, but clearly they did not sway the Respondent. We are not surprised, for they are not strong enough arguments to overcome the clear and serious breaches by the Applicant of established procedures.

7
In summary, the Applicant admitted the acts for which he was disciplined and dismissed, but he said that in all the circumstances they were not serious enough to justify his dismissal, and that had the Respondent approached the matter in a more flexible way, he would not have been dismissed.


We agree with the Respondent that the Applicant was fairly dismissed for the breaches of discipline which were clearly described to him and which we have quoted above, and we therefore dismiss the claim by the Applicant that he was unfairly dismissed.

Signed:





Mr David Le Quesne, Chairman
Dated:
Jersey Employment Tribunal

Case Number:  
0912-159/10
Applicant: 

Mr James Alexander
Respondent:

CPA Limited

Hearing on 

6th September 2011


Before:  
Mr David Le Quesne, Chairman; 


Messrs Alan Hall & Stewart Mourant, Panel Members


Representation: 


For Applicant: 
Mr Alexander represented himself

For Respondent:
Mr Brian Lacey
THE FACTS
1
Mr Alexander, the Applicant, was employed by the Respondent from September 2002 to October 2010, when he was dismissed; he claims that he was unfairly dismissed.

2
There were two incidents leading to Mr Alexander’s dismissal, and we will describe each of them.

3
On 21st July 2010 the Respondent sent to the Applicant a letter inviting him to attend a disciplinary investigation the next day to consider allegations 

(a)
that he had not been working the stipulated 37.5 hours per week and 

(b)
that he had not properly been using his building access card. 


There was another allegation which is not relevant.


There followed a disciplinary hearing on 27th July, for which we have the notes. The product of that hearing was a letter on 2nd August, described as a final written warning. In that letter Mr Alexander was informed that both allegations had been upheld, was told that he should make sure that he worked in line with his terms of employment and that he should comply with company procedures on the use of access cards. Importantly, he was warned “If…..there is further cause for dissatisfaction in respect of similar misconduct to that described above, it may result in your dismissal from employment.”

Mr Alexander was aware of his right to appeal, but decided not to do so, for reasons connected with the discretionary bonus he was hoping to be awarded.

4
The second incident went through a similar process. Having been notified by letter on 17th August that serious allegations had been raised, and that as a consequence he was being suspended on full pay, Mr Alexander was told on 23rd August of a disciplinary investigation to be held the next day to consider
(a)
why he was absent from work for an excessive period on 13th August. It was said, and accepted by Mr Alexander, that he had taken a lunch break which was 45 minutes longer than his entitlement; 
(b)
that he was not properly using his access card. 


There was another allegation, but it was not pursued.

Again, there followed a disciplinary hearing, which started on 24th September but then was adjourned until 18th October. On 7th October Mr Anthony Brennand (head of Patent Business Operations for the Respondent) and Mr Alexander met in order to re-consider the evidence about Mr Alexander not working 37.5 hours per week, the subject of the first disciplinary hearing. As a result of that re-consideration, it appeared that the shortfall in hours was about half what had been alleged, but nonetheless it was a significant shortfall, about an hour each week. On 18th October this second disciplinary hearing reconvened and Mr Brennand told Mr Alexander that, as he already had received a written warning, he would be dismissed on the ground of misconduct (not gross misconduct).

5
Mr Alexander appealed against his dismissal, but this appeal was turned down.

6
We find that the Respondent’s ground for dismissal was Mr Alexander’s conduct, which it believed to be so serious as to warrant dismissal.

7
Mr Alexander accepted that he had misused his access card, not only generally (in relation to the first disciplinary hearing) but also on 13th August (in relation to the second disciplinary hearing). He also accepted, and he confirmed this to us, that in the relevant period of 6 weeks he had not worked 37.5 hours per week; the shortfall was between 4 and 6 hours.

A year previously all staff, including Mr Alexander, had been warned that the Respondent would not tolerate standard hours not being worked or procedures followed and in June 2010 staff, including Mr Alexander, were sent an email reminding them to properly use their access cards. Despite these warnings, Mr Alexander continued to misuse his access card and did not keep to proper office hours. As a consequence, he was given a final written warning which was in very specific terms.


Within two weeks of that written warning, Mr Alexander repeated these failings. He took, without permission, an extra three quarters of an hour for lunch, and did not use an access card that day to leave for lunch or to return to the office.

We have heard the mitigating circumstances which Mr Alexander suggested should have led the Respondent to impose lesser penalties on both occasions, but those circumstances failed to sway the Respondent. In brief, the Respondent’s view on the second occasion was that Mr Alexander had repeated exactly what he had been warned not to do, and no mitigating circumstances could cure this.

8
Our duty as a Tribunal is not to act as a further disciplinary hearing and  substitute our decision for that of the Respondent. We have to decide a different question, which is whether the decision (or decisions) of the Respondent was one which a reasonable Respondent could have made. There is a wide range of decisions which a reasonable employer could have made in these circumstances. An easy going employer might reasonably have decided to issue a verbal warning for the first occasion, and a written warning for the second. On the other hand, a less tolerant employer reasonably might have done what the Respondent did. If we felt that the decisions in this case were harsh, that would not mean that we would find that the dismissal was unfair; a harsh employer is not necessarily unreasonable. We can only find unfair dismissal if we decide that the decision in question was outside the range of what was reasonable.

9
The reality is that Mr Alexander knew that, if he committed similar misconduct to that for which he had received a final warning, he risked being dismissed. Despite this, within weeks he foolishly took unauthorised time off work and failed to use his access card. We recognise that Mr Alexander immediately realised how foolish he had been, and sought to remedy the damage by working extra hours and apologising, but the fact is that he, as an employee of some seniority, had done exactly what he had been warned not to do.

10
Whether or not the decision was harsh, we cannot say that either the final warning or the dismissal was unreasonable – beyond what a reasonable employer would have done. Of course, other employers might have responded differently, but this is not the point. We therefore dismiss Mr Alexander’s claim that he was unfairly dismissed.

Signed:





Mr David Le Quesne, Chairman

Dated:
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
0306-80/11

Applicant: 

Mr Craig Hutchison
Respondent:

Mr Neil Jocelyn Speed

Hearing on 

12th September 2011


Before:  
Mr David Le Quesne, Chairman


Representation: 


For Applicant: 
The Applicant represented herself

For Respondent:
The Respondent did not attend
THE FACTS

1 This is a claim by the Applicant that he was unfairly dismissed, as a consequence of which he claims payment in lieu of notice and statutory compensation. He also claims one week’s holiday pay and that he did not receive itemised pay slips.


The Respondent, who traded as Neil Speed Flooring, did not attend and was not represented. I see from the file that several letters and calls have been made to Mr Speed, at two addresses and two telephone numbers. Given that Mr Hutchison worked for Mr Speed for about 11 years, with a short break in the middle, I am satisfied that the mobile number and address which he provided to the Tribunal’s Registrar were correct and  that all reasonable steps have been taken by the Tribunal to contact the Respondent.

2 Mr Hutchison was employed by Mr Speed from 4th January 2006 until 11th June 2011, just over 5 years. I am satisfied that Mr Hutchison was unfairly dismissed; there was no evidence to counter that of Mr Hutchison. Accordingly, in respect of that unfair dismissal, I order Mr Speed to pay to Mr Hutchison statutory compensation as follows:


26 weeks x £451.20 weekly wage = £11,731.20.

3 Mr Hutchison was not given the 5 weeks’ notice to which he was entitled under the Law, so I order Mr Speed to pay to Mr Hutchison his notice entitlement as follows:


5 weeks x £451.20 = £2,256.00.

4
I am not satisfied that Mr Hutchison is entitled to any further holiday so I make no order in that respect.

5
I am satisfied that Mr Speed did not provide itemised pay slips to Mr Hutchison. The Tribunal cannot make an award in that respect; it is a matter for the criminal law.

6
My Order therefore is that Mr Speed shall pay to Mr Hutchison:


£11,731.20 + £2,256.00 = £13,987.20.


If, as Mr Hutchison told me, Mr Speed has left the Island, it is unlikely that this judgment will reach him, in which case Mr Hutchison will have to go to Court to try to have this Order enforced.

Signed:

Mr David Le Quesne, Chairman

Dated:

Jersey Employment Tribunal


Case Number:  
1005-66/11

Applicant: 

Mr Mariusz Skrzat
Respondent:

Jersey Telecom Group Limited

Case Summary: 
Strike Out Application – late filing of JET1 (Article 76(2))

Hearing on 

15th September, 2011


Before:  
Mrs Nicola Santos-Costa, Deputy Chairman; 


Messrs Mark Therin & Patrick Kirwan, Panel Members


Representation: 


For Applicant: 
Mrs Claire Kingham, Viberts

For Respondent:
Mr Richard Summerfield, HR Director


INTERIM HEARING



THE FACTS AND SUBMISSIONS
1. Mr Skrzat was summarily dismissed from his employment with the Respondent on the 15th March 2011.  It was agreed by the parties that this was the effective date of termination of his employment (“the EDT”).  Mr Skrzat decided to return to live in Poland.  Before he left Jersey he contacted his trade union (the GMB) about the manner of his dismissal and was advised to make a complaint to the Jersey Employment Tribunal.  Mr Skrzat instructed Mrs Kingham at Viberts on the 21st April 2011 and signed his form JET1.  Mrs Kingham advised him that the JET1 form needed to be lodged at the Tribunal office on or before 10th May 2011.  Mr Skrzat then returned to Poland.  Mrs Kingham gave evidence to the Tribunal that she was unsure whether she could lodge a JET1 form at the Tribunal office on the 9th May 2011, as this date was a Bank Holiday in Jersey.  Mrs Kingham said that she attempted to telephone the Tribunal office on the 6th May 2011 in order to clarify the position, but received no reply.  Mrs Kingham told the Tribunal that she completed drafting Mr Skrzat’s JET1 form at 2.13am on the 10th May 2011 and emailed it to him for approval.  She said that Mr Skrzat confirmed its contents to her by an email sent at 1.33pm on the 10th May 2011 and Mrs Kingham’s assistant lodged the JET1 form at the Tribunal office at approximately 3.48pm on the same day.  Mrs Kingham confirmed that the JET1 had been filed by sending an email to the Tribunal Registrar at the same time.

2. Articles 76(1) and 76(2) of the Employment (Jersey) Law 2003 (“the Law”) states as follows:

76    Complaints to the Tribunal

(1)    Subject to Article 80(2), a complaint may be presented to the Tribunal against an employer by any person that 
he or she was unfairly dismissed by the employer.

(2)    Subject to paragraph (3), the Tribunal shall not consider a complaint under this Article unless it is presented to 
the Tribunal –

(a)     before the end of the period of 8 weeks beginning with the effective date of termination; or

(b)     within such further period as the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of 8 weeks.

(The rest of Article 76 is not relevant to this case).

3. In accordance with Article 76(2)(a) of the Law, Mr Skrzat should have lodged his form JET1 by midnight on the 9th May 2011.  When the form JET1 was sent to the Respondent in order for it to prepare its response to the complaint, the Respondent requested that an Interim Hearing be convened for the purpose of striking out Mr Skrzat’s complaint because it had been filed out of time.

4. Mr Summerfield, for the Respondent, put forward a quite straightforward argument that Article 76(2)(a) states that a complaint of unfair dismissal must be filed within 8 weeks of the EDT;  Mr Skrzat’s complaint was filed a day late and the Tribunal have a duty to uphold the Law and must not accept the complaint.  Mr Summerfield concluded that as Mr Skrzat had not lodged his complaint in time, the Respondent should not be penalized for Mr Skrzat’s representative’s mistake, and that Mr Skrzat now had a claim against his lawyers and not his former employers.

5. Mrs Kingham, for Mr Skrzat, admitted that she “was under a misconception as to how the time limits for the Jersey Employment Tribunal operated and [had] made a genuine mistake” in filing Mr Skrzat’s JET1 form out of time.  However Mrs Kingham urged the Tribunal to use the discretion it has in Article 76(2)(b) (see paragraph 2 above) and extend the time limit for filing a JET1 in this case because there were “reasonably practicable” circumstances which prevented the form being filed in time.

6. Mrs Kingham informed the Tribunal that Mr Skrzat, whilst he can speak English, is not confident in it, and for this reason as well as his imminent return to Poland, he had engaged her firm to act on his behalf.  Mrs Kingham also confirmed that Mr Skrzat had not received advice from JACS or his Trade Union but had relied completely on her advice in this matter.  Accordingly, he did not know that the time limit for filing his form JET1 expired at midnight on the 9th May 2011.  Mrs Kingham confirmed that Mr Skrzat still lives in Poland.

7. The Tribunal were referred by Mrs Kingham to the Jersey Tribunal case of Jones v Royal Bank of Scotland International (2006), where the Chairman of the Employment Tribunal adopted the approach of Lord Denning in Dedman v British Building & Engineering Appliances Limited [1974] ICR 53, that the word “practicable” should be construed liberally, in favour of the employee.  The Tribunal were also referred to Virdi v Commissioner of Police of the Metropolis and another [2007] IRLR 24 where Mr Justice Elias said that, “when assessing whether time should be extended the fault of the claimant is plainly relevant...if the failings are those of the solicitor and not the claimant that is highly material.  But the errors of his solicitors should not be visited on his head...that is an important consideration in the exercise of discretion.”

8. Mrs Kingham also referred the Tribunal to the words of his Honour Judge McMullen in Hine v Talbot [2011] UK EAT 1783, that the fault of the adviser is “relevant but not conclusive”, but that it was also important for the Tribunal to take into account the merits of the case before it.  Mrs Kingham submitted that Mr Skrzat had a strong case against his former employers, and that her late filing of form JET1 had not prejudiced the opportunity of the Respondent to defend its position at all.

9. Mrs Kingham concluded that if the Tribunal were willing to accept that it was not reasonably practicable for Mr Skrzat to file his JET1 in time, then as a consequence, the 16 hours that elapsed after the expiry time until she filed the JET1, was a reasonable “further period” for the purposes of Article 76(2)(b) of the Law.

The Tribunal’s Decision

10. The Tribunal are grateful to Mrs Kingham for drawing its attention to the authorities of Virdi and Hine above but it distinguishes those cases from the present circumstances because both of those cases refer to the late filing of papers to the Employment Appeals Tribunal in England, not the originating Employment Tribunals.  The judges of the EAT have a much wider discretion to accept a late filing than the Registrars of the Employment Tribunals.  Indeed Judge McMullen, QC, in Hine stated that, “Cases based in the Employment Tribunal jurisdiction, where the law is different (what is not reasonably practicable) are not of assistance to the EAT, where the discretion is wider.”

11. The Tribunal agrees with the approach of the Chairman in Jones v RBSI (above) that the word “practicable” should be interpreted liberally, in favour of the employee.  However, in this case, the reasons why it was apparently “not reasonably practicable” for the applicant to file his JET1 in time – his limited understanding of English, his residence in Poland – were in fact the very reasons why Mr Skrzat instructed Viberts to act on his behalf in this matter.  The responsibility to file the form JET1 in time under the Law had passed to Viberts, and would only have reverted back to Mr Skrzat if he had missed an unequivocal deadline set (before the time limit under the Law) by Viberts, and this did not occur in this case.

12. Article 76(2)(b) allows the time limit set by Article 76(2)(a) to be extended by a reasonable period if the Tribunal is satisfied that it was not “reasonably practicable” for the form JET1 to be filed in the prescribed period of 8 weeks.  This time limit of 8 weeks is stated in the Law to provide a framework and certainty to all users of the Law.  It is the Tribunal’s intention to construe Article 76(2)(a) strictly and whilst the Tribunal is given a discretion to extend that time limit (by Article 76(2)(b)) it will only do so in the most exceptional circumstances for example where some highly unusual and unforeseen event intervenes in the time between the EDT and filing the form JET1 at the Tribunal office, or where an applicant genuinely did not know of the time limit or his rights.  Although this latter example would be difficult to establish now that the Law is bedded down in Jersey life and free, accessible advice is available from JACS and the CAB on employment law issues.  In this case, Mr Skrzat instructed a law firm to act on his behalf.  Mr Skrzat signed his form a full 10 working days before the expiry of the time limit prescribed by Article 76(2)(a) of the Law.  It is a reasonable expectation that a law firm will operate a diary system identifying all key time limits and dates for filing papers in its clients’ affairs.  In this case, an unfortunate error has been made by Mr Skrzat’s lawyers in identifying a key date but that is not a sufficient reason for the Tribunal to exercise the discretion given to it by Article 76(2)(b).  Quite simply, Mr Skrzat’s form JET was filed out of time.  Mr Skrzat may have a claim against his lawyers, but his claim against his former employers cannot proceed and it is HEREBY ORDERED that Mr Skrzat’s complaint is STRUCK OUT of the Register of Complaints maintained by this Tribunal.

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2502-29/11

Applicant: 

Mr Stewart Duncan McGrogan

Respondent:

Mr Shane Kennedy, t/a Coleman & Watt

Representation: 


For Applicant: 
The Applicant represented himself

For Respondent:
The Respondent represented himself
Hearing on 

26th September 2011


Before:  
Mr David Le Quesne, Chairman; Mrs Kelly Flageul & Mr Michael Baudains, Panel Members


1
Mr McGrogan was employed by Mr Kennedy as a butcher from June 2005 until January/February 2011. He claims that he was unfairly dismissed. Mr Kennedy denies that he dismissed Mr McGrogan, and says that what happened is that Mr McGrogan, without any explanation, did not attend work when expected after a holiday, and he, Mr Kennedy, took it that his employee had decided not to return to work.

2
Mr McGrogan said that he arranged in advance with Mr Kennedy that he would be on holiday from 6th January until 17th January 2011. Mr Kennedy said that the arrangement was that Mr McGrogan would return on 9th or 10th January. Mr McGrogan returned to Jersey on the evening of 13th January, and, apparently, he was told by a circuitous route that he had lost his job; he tried to contact Mr Kennedy by telephone, including by text message, to seek more information, but received no reply. 


During this time, up to 15th February, Mr McGrogan was signed off work by his doctor; he told us that he conveyed this information to his employer through another employee who was to relay the message, and later, on 26th January, he handed his sick notes to another employee for them to be passed to Mr Kennedy. Mr Kennedy denies that he ever received the message that Mr McGrogan was medically signed off nor did he receive any medical certificates.

3
On 16th February, the parties spoke briefly on the telephone, when Mr McGrogan called Mr Kennedy using the telephone in the butcher’s shop in the central market (Mr Kennedy was in his other shop). As in all other matters in this case, the versions of Mr McGrogan and Mr Kennedy of what was said are contradictory. 


Mr McGrogan told us that he told Mr Kennedy that he was not signed off sick any more, to which the reply was “you don’t work for me anymore”, whereupon Mr McGrogan said “thank you can I get it in writing please.”


Mr Kennedy denied that he said or suggested that there no longer was a job for Mr McGrogan. He had not heard anything from Mr McGrogan since he went on holiday, and he wanted to have a talk with him to find out what had been going on, so he told Mr McGrogan that they needed to meet.

4
We cannot say that we disbelieve either party, or find the evidence of either party less reliable than that of the other, so we are left with two very different versions of the events, and we had no independent evidence to help us. We were provided with letters from witnesses, but were not prepared to attach weight to them because the writers of those letters were not present at the hearing so neither the Tribunal nor the parties could ask them questions.


What is clear to us is that there was a lamentable breakdown in communications between two men who had worked together for years and who, on their own evidence, liked and respected each other. It seems extraordinary to us that Mr Kennedy did not make more effort to find Mr McGrogan and ask him why he was not at work, whereupon presumably he would have been told that he was on sick leave, and would have been given the sick notes. Equally, when Mr McGrogan returned from holiday and heard rumours that he had been dismissed, he did not find out when Mr Kennedy was due to return from holiday (he was in fact away from 10th to 20th January) and make an arrangement to meet him on his return. He could have left a written note for him at his office or gone to one of the two shops where he knew he would find Mr Kennedy at work.


When JACS was involved, it was instructed by Mr Kennedy to offer to re-employ or continue Mr McGrogan’s employment, but Mr McGrogan refused the offer. It appears to us that this refusal was the result of the previous failures in communications and a feeling of grievance arising from them.

5
It is for the Applicant who claims unfair dismissal to satisfy the Tribunal that he has been dismissed. This means that the Tribunal must believe, on the balance of probabilities, that the Applicant, in this case Mr McGrogan, was dismissed. Mr McGrogan has not managed to satisfy that test, so we are not satisfied, on the balance of probabilities, that he was dismissed. We have found this a difficult decision, for the reasons which I have given, but our decision is that Mr McGrogan was not dismissed and therefore his claim for unfair dismissal fails.

6
We uphold Mr McGrogan’s claim that he was not provided with payslips as required by the law. It is disgraceful that we are still, occasionally, coming across employers who do not provide payslips. However, we note that Mr Kennedy now does provide them.

7
We are unable on the evidence we heard to make any decision on Mr McGrogan’s claim for holiday pay other than for the year 2010. In evidence Mr Kennedy admits that one week’s pay is outstanding and accordingly we order Mr Kennedy to pay to Mr McGrogan £340.00 for one week’s holiday pay.

Signed:





Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal


Case Number:  
2104-93/11

Applicant: 

Mr Celestino Gouveia
Respondent:

Modern Hotels (Holdings) Limited, t/a Modern Hotels Group

Case Summary: 
Application to strike out claims on basis that they are out of time (Article 76(2)) and have no reasonable prospect of success

Hearing on 

27th September, 2011


Before:  
Mrs Nicola Santos-Costa, Deputy Chairman; 


Mr Sam Le Breton & Mrs Louise Cram, Panel Members.


Representation: 


For Applicant: 
The Applicant represented himself with the assistance of a translator

For Respondent:
Miss Tina Pannenborg, Human Resources Manager
Translator for the Applicant:
Miss Monica Viera



INTERIM HEARING



The Facts

1. Mr Gouveia was employed as a waiter by the Respondent on the 25th June 1998.  In due course, Mr Gouveia’s permanent contract of employment was changed to a series of fixed term contracts but Mr Gouveia worked consistently for the Respondent during both the main tourist season and the ‘off’ season, until the events described to the Tribunal.  On the 1st April 2010, Mr Gouveia was employed to work as a waiter in the Mayfair Hotel.  Mr Gouveia’s terms of employment included the use of accommodation provided for the staff by the Respondent.
2. On the 2nd February, 2010 Mr Gouveia was signed off on sick leave and did not return to work until the 17th July 2010.  The Respondent operates a sickness policy and in accordance with its terms Mr Gouveia received 7 week’s sick pay.  During this period, Mr Gouveia handed in all his sick notes to his employer.
3. The Respondent decided that it would close the Mayfair Hotel for the period 23rd October 2010 to the 17th December 2010 in order to refurbish the swimming pool and leisure area and that all of the hotel’s guests and events would be transferred to the Metropole Hotel during this period.  The Tribunal were informed that it was intended that on the 18th December 2010 the Mayfair would re-open for the rest of the ‘off season’ and the Metropole Hotel would close, and both hotels would function as usual during the main season.  The Tribunal was told that the Respondent only kept one hotel open during the ‘off season’ and it was usually the Mayfair Hotel, but because of the refurbishment there, special arrangements were made.  The Tribunal heard that Mr Gouveia usually worked in the Mayfair Hotel during its off-season under a new fixed term contract.
4. On the 18th August, 2010, with the plans described in paragraph 3 above in place, the Respondent wrote to Mr Gouveia and stated that it was, “unable to offer [him] a position in the Metropole Hotel for the period 23rd October 2010 to 17th December 2010.  This is not a reflection on the work you have produced.  
May I take this opportunity to thank you for all your hard work so far this season and up until 23rd October.”
Mr Gouveia confirmed that he had received this letter.  The Tribunal were informed that the Mayfair Hotel did close on the 23rd October 2010 as planned and Mr Gouveia’s duties as a waiter ceased.  Miss Pannenborg gave evidence that as a favour to Mr Gouveia, he was allowed to stay in the staff accommodation for a basic rental payment throughout the off-season because she was aware of Mr Gouveia’s difficult personal circumstances.

5. Mr Gouveia gave evidence that he understood the contents of the letter of the 18th August 2010 and accepted his position but added that he was hopeful of being taken on in the Mayfair Hotel again after the 17th December 2010, when it re-opened.  Mr Gouveia said that he received no contact from the Respondent about a further position so he spoke to the Head Waiter at the Mayfair Hotel both before the 17th December 2010 and afterwards, and was told there was no work for him in the hotel.  The Tribunal heard that Mr Gouveia became ill again shortly afterwards and was signed off on sick leave again from late December 2010 to the present day.  Miss Pannenborg told the Tribunal that she was unaware of Mr Gouveia’s recent bout of illness until she met with him in early April 2011 in order to discuss with him the necessity for him to vacate his room in the staff accommodation.  Mr Gouveia said that he did not hand in this second series of sick certificates as there was “no reason to do so” because “he did not have a job” with the Respondent.
6. At the meeting held in early April 2011, Miss Pannenborg told the Tribunal that she explained to Mr Gouveia that he had to vacate the staff accommodation because he no longer worked for the Respondent.  Mr Gouveia told the Tribunal that he could not understand why he had to move out of this room and that he asked Miss Pannenborg for this “job back” when he got better.  Miss Pannenborg told the Tribunal that she could not re-employ Mr Gouveia when his illness clearly prevented him from walking or standing.  At Mr Gouveia’s request, Miss Pannenborg confirmed the outcome of their meeting in a letter dated 18th April 2011; a copy was shown to the Tribunal.  Mr Gouveia told the Tribunal that on receipt of that letter he knew that he had lost his job and subsequently, on the 21st April 2011, complained to the Tribunal that he had been unfairly dismissed and that he was due a payment in lieu of notice.
7. The Respondent requested that this Interim hearing be convened in order to strike out Mr Gouveia’s complaints on the basis that Mr Gouveia was dismissed on the 23rd October 2010 and not the 18th April 2011 and was thus out of time for making a complaint of unfair dismissal pursuant to Article 76(2) of the Employment (Jersey) Law 2003, (“the Law”) and that Mr Gouveia’s fixed term contract of employment contained no notice provisions and as it had run it’s term, no notice was due to him and such complaint had no reasonable prospect of success before the Employment Tribunal.
The Law

8. Article 61 of the Law states as follows:
61    The right

(1)    An employee shall have the right not to be unfairly dismissed by his or her employer.

(2)    Paragraph (1) shall have effect subject to the following provisions of this Part.

9. Articles 76(1) and (2) state as follows:
76    Complaints to the Tribunal

(1)    Subject to Article 80(2), a complaint may be presented to the Tribunal against an employer by any person that he or she was unfairly dismissed by the employer.

(2)    Subject to paragraph (3), the Tribunal shall not consider a complaint under this Article unless it is presented to the Tribunal –

(a)     before the end of the period of 8 weeks beginning with the effective date of termination; or

(b)     within such further period as the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of 8 weeks.

Note: Article 80(2) and Articles 76(3) and (4) are not relevant to this case.

10. The ‘effective date of termination’ of Mr Gouveia’s employment, as referred to in Article 76(2)(a) above, is identified in accordance with the provisions of Article 63(1)(c), which states as follows:
63    Effective date of termination

(1)    Subject to the following provisions of this Article, in this Part and in Part 6A the “effective date of termination” –

(a)     in relation to an employee whose contract of employment is terminated by notice, whether given by his or her employer or by the employee, means the date on which the notice expires;

(b)     in relation to an employee whose contract of employment is terminated without notice, means the date on which the termination takes effect; and

(c)     in relation to an employee who is employed under a fixed term contract of employment which expires without being renewed under the same contract, means the date on which the term expires.[26]
Note: the rest of Article 63 is not relevant to this case.

11. Accordingly, it is necessary for the Tribunal to identify the date on which Mr Gouveia’s fixed term contract of employment with the Respondent expired.
The Tribunal’s Decision

12. The Tribunal is satisfied from the evidence that Mr Gouveia’s last contract of employment operated from the 1st April 2010 to the 23rd October 2010, the date that the Mayfair Hotel closed for refurbishment.  Mr Gouveia’s contract stated that it was intended to operate until the 31st October 2010 but it is clear that in accordance with the terms of that contract, that Miss Pannenborg gave notice to Mr Gouveia in her letter of 18th August 2010 that his contract would in fact be terminating on the 23rd October 2010.  This is further supported by the copy of Mr Gouveia’s pay slip for the period 24th October 2010 – to 31st October 2010 which refers to the holiday pay and bonus he had earned during his employment and the ‘week in hand’ that his employer had kept from his wages, but contains no reference to current wages being earned in that week.
13. Mr Gouveia gave evidence that he was hopeful of starting work again in the off-season (as he had done in previous years) after the 17th December 2010, and the Tribunal is sympathetic to his expectation in this regard. However, it was clear from Mr Gouveia’s evidence that he understood the information contained in the letter of the 18th August 2010: that after the 23rd October 2010 he did not have employment with the Respondent.  This is supported by the fact that when Mr Gouveia became ill again in late December 2010, he did not hand in his sick certificates to the Respondent – as he had done previously – because, quite simply, he did not consider the Respondent to be his employer.  This status was further confirmed by Mr Gouveia’s evidence that he asked for his “job back” at the April meeting with Miss Pannenborg (note: this translation was specifically confirmed by the translator at the Deputy Chairman’s request).  Accordingly, it is clear that at this time, Mr Gouveia accepted that he did not have a job with the Respondent.  The fact that Mr Gouveia remained in the Respondent’s staff accommodation during this time was misleading to Mr Gouveia who confirmed, at the Tribunal’s request, that he thought that it meant that “he would get his job back when he was better”, but does not detract from the fact that he knew that during this period, he was not in fact employed by the Respondent.  For all of these reasons the Tribunal finds that the ‘effective date of termination’ of Mr Gouveia’s employment was the 23rd October 2010, the date of expiry of his fixed term contract, and not the 18th April 2011, the date of Miss Pannenborg’s confirmatory letter.  Mr Gouveia submitted his Form JET1 to the Tribunal on the 21st April 2011, which is 24 weeks after the date prescribed in Article 76(2) of the Law, set out above.  The Tribunal can see no circumstances where it was not ‘reasonably practicable’ for Mr Gouveia to submit his Form JET1 in time, in accordance with Article 76(2) of the Law.  Accordingly, Mr Gouveia submitted his complaint of unfair dismissal outside the time limit prescribed by the Law.
14. Mr Gouveia also submitted a complaint that notice pay is due to him following the termination of his contract of employment.  It is apparent to the Tribunal that the terms of his final fixed term contract do not include a notice period: the contract is expected to fulfil a term of weeks, unless it is terminated early by one week’s notice from the employer.  Accordingly, Mr Gouveia had no right to a notice payment under the terms of his contract of employment and his complaint to the Employment Tribunal has no reasonable likelihood of success before a full Tribunal hearing.
15. Accordingly, IT IS HEREBY ORDERED that Mr Gouveia’s complaints to the Employment Tribunal, as contained in his JET1 dated 21st April 2010 be STRUCK OUT of the Register of Complaints maintained by the Registrar of the Tribunal.
Signed:






Dated:

Mrs N Santos-Costa,

Deputy Chairman

Jersey Employment Tribunal


Case Number:  
1406-88/11

Applicant: 

Mr John Wharton 
Respondent:

Barclays Private Clients International Limited

Hearing on 

29th September 2011



INTERIM HEARING



Before:  
Mrs Nicola Santos-Costa, Deputy Chairman; 


Mrs Louise Cram and Mr John Noel, Panel Members.


Representation: 


For Applicant: 
The Applicant represented himself

For Respondent:
Miss Sarah Townsend, Carey Olsen
The Facts

1. Mr Wharton was dismissed from his employment with the Respondent on the 19th April 2011.  It is common ground between the parties that this date is Mr Wharton’s effective date of termination of his employment (“the EDT”).  The Tribunal heard evidence that Mr Wharton received a letter confirming his dismissal on the 23rd April 2011.  Mr Wharton told the Tribunal that he went on holiday between the 23rd April 2011 and 8th May 2011.  Mr Wharton told the Tribunal that on the 9th or 10th May 2011 he contacted JACS by telephone for advice on his position.  Mr Wharton said that he was advised to lodge an appeal against his dismissal with the Respondent and to file his JET1 form “within 8 weeks” of the date of the termination of his employment.  Mr Wharton said that at this time he also looked at the JACS website for general advice on his situation.  Mr Wharton told the Tribunal that he downloaded the form JET1 from the Tribunal’s website but he did not look at the accompanying document entitled, “Making a Claim to the Jersey Employment Tribunal”.  The Tribunal was informed that unfortunately, Mrs Wharton became very ill and had an emergency operation on the 16th May 2011.  Mr Wharton explained that he subsequently had to look after his wife during her convalescence, as well as his young family.  Mr Wharton informed the Tribunal that apart from this stress he was also coping with the fact of losing his job, income and also his accommodation which was linked to his work, and he relapsed into a state of depression for which he is still taking medication.  The Tribunal heard that, despite these difficulties, Mr Wharton lodged an appeal against his dismissal with the Respondent on the 19th May 2011.  The Tribunal head that Mr Wharton’s appeal against his dismissal failed at the appeal hearing held on 10th June 2011.  Mr Wharton said that he took his wife to a hospital appointment on the 13th June 2011 and dealt with other matters and then submitted his form JET1 about 11am the next day.  Mr Wharton told the Tribunal that he believed that the words “within 8 weeks” meant that he had 8 weeks to submit his application and that he calculated this by taking the day he was dismissed, Tuesday 19th April 2011, and then counting forward by 8 Tuesdays until he reached Tuesday 14th June, 2011.  Mr Wharton was quite clear in his evidence that he believed that the “final” Tuesday (the 14th June 2011) counted within the 8 week period.  Mr Wharton informed the Tribunal that in due course he was invited to a conciliation meeting with the Respondent at JACS’ office, where a JACS officer noticed that the form JET1 had been submitted a day after the 8 week deadline.  Mr Wharton said that he was completely surprised by this and subsequently looked at the JET website and saw that the document entitled “Making a Claim”, referred to above states that, “..the Tribunal must receive your claim within 8 weeks.  The 8 week period begins with the date your employment ended....This date is important and you may wish to contact the Secretary to the Employment Tribunal or JACS to verify the date if you have any doubts...If we receive your claim outside the time limit, the Tribunal will probably not be able to consider it unless there are exceptional reasons for the delay”.

Mr Wharton said that he believed that the wording on the JET document was misleading, and when it was subsequently explained to him by JACS that “within 8 weeks” meant in fact 56 days, the position became clear to him.  Mr Wharton said that if he had known that he had “56 days” to file his JET1 and not “8 weeks”, he would have filed his JET1 on Monday 13th June 2011 and thus have been within the time limits. 

2. Articles 76(1) and 76(2) of the Employment (Jersey) Law 2003 (“the Law”) states as follows:


76    Complaints to the Tribunal

(1)    Subject to Article 80(2), a complaint may be presented to the Tribunal against an employer by any person that he or she was unfairly dismissed by the employer.

(2)    Subject to paragraph (3), the Tribunal shall not consider a complaint under this Article unless it is presented to the Tribunal –

(a)     before the end of the period of 8 weeks beginning with the effective date of termination; or

(b)     within such further period as the Tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of 8 weeks.

(The rest of Article 76 does not apply to this case).

3. The Respondent submitted to the Tribunal that Mr Wharton had been correctly informed by JACS of the time limit in place for him to file his Form JET1, and that whilst his wife was ill, he was not and thus was able to file his form in time.  Miss Townsend submitted that Mr Wharton had simply miscalculated the time limit and there were no “exceptional circumstances” in this case, as referred to by the Deputy Chairman in Skrzat v Jersey Telecom Group Limited, 2011, JET paragraph 12, to warrant the Tribunal exercising its discretion and allowing the form JET1 to be filed out of time.

The Tribunal’s Decision

4. The Tribunal has looked at the provisions of Articles 76(1) and (2) closely.  The wording of Article 76(2) is quite clear: the Tribunal cannot consider a complaint of unfair dismissal unless it is presented to the Tribunal before the expiry of an 8 week period which begins with the EDT or a later period which the Tribunal considers to be reasonable in a particular case because the Tribunal is satisfied that it was not reasonably practicable for the complaint of unfair dismissal to be presented before the end of the original period of 8 weeks.

5. As stated in Skrzat v Jersey Telecom, above, it is the Tribunal’s intention to interpret the provisions of Article 76(2)(a) strictly and it will only use its discretion to extend this time limit (in Article 76(2)(b)) in the most exceptional circumstances.

6. Mr Wharton has said that his genuine misunderstanding of the term “within 8 weeks” amount to circumstances which are exceptional enough to make it not “reasonably practicable” for him to file his JET1 in the time limit imposed by Article 76(2)(a).

7. The Tribunal have considered this submission carefully.  Mr Wharton gave evidence  that at the time of preparing his form JET1 he took telephone advice from JACS and remembered clearly being told that he must file his JET1 “within 8 weeks” of his EDT.  This, he said, he understood to be before the expiry of the 8th weekly anniversary of his EDT, and not the day before it.  Mr Wharton says he did not look at the JET website which also says forms must be filed “within 8 weeks”, and he did not look at the provisions of the Law, which states quite clearly, that complaints must be, “presented to the Tribunal before the end of....8 weeks”.  It was clear that Mr Wharton did not seek to confirm his understanding of the time limit with anyone before filing his form JET1.

8. The Tribunal have paused to consider carefully the meaning of the words “within 8 weeks starting with...”.  The phrase does not say that the document must be filed “in 8 weeks” or “before the expiry of 8 weeks” which would give importance to the 8 week anniversary date of the EDT.  Indeed the use of the word “within” in this phrase, clearly puts, in effect, a bracket or block around the time period described in the sentence.  Furthermore, in anticipation of any difficulty in understanding the word “within” and it’s imperative effect upon the meaning of the preceding phrase, the JET explanatory document, suggests that potential claimants verify their dates if they have any difficulty in understanding if their claim is within the time limits.  However, Mr Wharton chose not to rely upon this explanatory document or to take any personal guidance regarding his claim at all.  Mr Wharton worked in an advisory capacity when employed by the Respondent and he was used to the concept of explanatory documents and the need to read the terms of documents very carefully.  The Tribunal has also borne in mind that Mr Wharton was submitting this form in his first language and he was operating in his home culture.  Accordingly, there was simply no reason for him not to understand the effect of the word “within” on the time limit of 8 weeks imposed on the filing of his JET1.  Furthermore, whilst Mr Wharton has undoubtedly had a very difficult year, he was physically and mentally capable of putting his form JET1 into the Tribunal within the 8 week time limit imposed by Article 76(2)(a) of the Law.  The Tribunal is sympathetic to how Mr Wharton misunderstood the calculation of the 8 week time limit but if he had stopped to consider the advice given to him by JACS, that his complaint must be submitted “within 8 weeks” of his EDT, and also researched his position at all, he would have understood the significance of the words used to him.  Unfortunately Mr Wharton did not do either of these things and he miscalculated the date by which his form JET1 must be submitted by 1 day.  This means that it was filed outside the time limit prescribed by Article 76(2)(a) and the Tribunal can see no circumstances which render it not “reasonably practicable” for him to put his complaint into the Tribunal on time.  Accordingly, it is HEREBY ORDERED that Mr Wharton’s complaint is STRUCK OUT of the Register of Complaints maintained by this Tribunal.

Signed:






Dated:

Mrs N Santos-Costa,

Deputy Chairman

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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Messrs Peter Woodward & Alan Hall, Panel Members
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For Applicant: 
Mr Robert Cornell
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Mr Robert Godel, Director
THE FACTS

1
Mr Blunden was employed as an architectural technician/technologist by the Respondent from May 2007 until February 2011. He claims that he was constructively dismissed. 


Essentially, his claim is that from about the beginning of 2010 the balance of the quality of his work changed significantly, with the effect that he spent 2010 doing lower grade work than hitherto and that he should have been doing. He explained to us that somebody with his experience and expertise should have been spending a significant portion of his time doing creative work, which we understood to mean, in broad terms, designing up to the planning consent stage; in fact, during 2010 he found an increasing and unacceptable amount of his time was spent on technical, rather than creative, matters.


Mr Blunden drew the distinction between the work of an architectural technician and that of an architectural technologist; the former, he told us, would expect to be given the sort of technical, non creative work about which he complained, whilst the latter, being a higher qualification, would expect to do the sort of creative design work which Mr Blunden wished to do and said he was doing up to 2010.


The core of Mr Blunden’s case was not that he should not have been doing any of the non creative work, but that there was a reasonable balance prior to 2010; in that year the balance significantly changed so that much more of his time was spent on ‘technician’ work, rather than ‘technologist’ work.


We were told, and accept, that Mr Blunden raised this several times with his employer, mainly Mr Godel, but this had no effect on the work allocated to him.

2
In our judgment the distinction between a technician and technologist is not helpful to us. First, Mr Blunden’s contract of employment described him as a technician, not a technologist. Mr Blunden told us that he was employed as a technologist, and he failed to notice that his job was incorrectly described in the contract. We find this surprising. Second, the evidence of Mr Godel, Mr Royte and Mrs Dunne satisfied us that, at any rate in a small office like the Respondent’s, the allocation of jobs did not depend upon job titles, but upon ability and the work available. For instance, Mrs Dunne was and is a qualified architect, so much better qualified than Mr Blunden, yet it was clear to us that in 2010 she did less of the creative work than him (largely because she worked part time).

3
We have no doubt about Mr Blunden’s ability, or the high value placed upon him by his employer, and thus we do not doubt that Mr Blunden was well capable of doing the sort of creative design work of which he said that he was deprived in 2010.

4
We accept that the balance of Mr Blunden’s work did change in 2010; that he had less of the creative work (we use that term for convenience, rather than as an accurate description, for we cannot judge what part of the work in an architect’s office is creative and what part fits some other description). However, on the evidence of Mr Godel and his two witnesses, we are satisfied that the balance of work in the Respondent’s business did change in 2010. Mr Royte, who is a technician and associate in the Respondent firm, told us that the balance of his work had changed; he had a lot more technical work. He told us that both he and Mr Blunden had less design work in 2010 than in previous years. We also find, therefore, that the balance of the work of others in the Respondent’s business changed in a way similar to that experienced by Mr Blunden.

5
The criteria by which Mr Blunden distinguished creative from non creative work, i.e. the sort of work he expected mainly to do as opposed to the sort which he thought should be a small part of his work, was quite rigid. The evidence of Mr Godel in particular persuaded us that the creative design process was not nearly as limited as suggested by Mr Blunden. It did not conclude with the grant of planning permission, but continued through the many designs and considerations, including compliance with bye-laws, which follow that grant. Mr Godel specifically said that he regarded bye-laws work as design work.


There was one job, involving the design of two flats in a listed building in town, which Mr Blunden said was not the sort of creative work which he expected, yet Mr Godel said that it was interesting work which he, as a qualified architect, would have been pleased to do. We accept Mr Godel’s evidence on this. Indeed, Mrs Dunne, who is a qualified architect working for the Respondent, and Mr Royte both made the point that the sort of work which Mr Blunden regarded as inappropriate for him was indeed appropriate for him and for them; it was all part of the work of a technician, a technologist or an architect.


Whilst we agree that the balance of Mr Blunden’s work changed in 2010, we do not agree the significance which he attached to that change. On the basis of the evidence, we find that much of the work which Mr Blunden said was inappropriate for him was, on the contrary, appropriate for him, as an experienced and capable but unqualified technician/technologist, just as it was appropriate for more qualified employees.


This means that in our judgment there was not a fundamental or significant change in the type of work which Mr Blunden was expected to do in 2010 sufficient to justify him treating his contract of employment as having been breached by his employer.

6
We also accept the evidence of Mr Godel and his two other witnesses (and indeed it is a matter of common sense) that a small architectural practice, particularly in times of recession, cannot pick and choose the work it does; the employees have to share the work which is available, and if during the course of a year the balance of work in the practice changes, the natural consequence is that the balance of work done by those who work in the practice changes accordingly.


It appears to us that Mr Blunden was in the same position as other employees and directors of the Respondent, and this must have been evident to him: there was not available in 2010 the same profile of work as in previous years. Mr Godel told us that in 2010 there was a lot of bye-laws work; that happened to be the profile of the Respondent’s work at the time.


7
In September 2010 Mr Blunden had a review meeting with Mr Godel, at which he told us that he raised, amongst other matters, his concern at the changed balance of this work. This was followed by further meetings on the two following days, one over a meal at Mr and Mrs Godel’s  house.


The facts that there were these three meetings, arranged to consider Mr Blunden’s concerns, and that previously, at Mr Blunden’s request, it had been arranged that Mrs Dunne would work with him, lead us to conclude that the Respondent was interested in the welfare of Mr Blunden and did try to take into account his wishes. This, our evaluation of Mr Blunden and Mr Godel when they gave evidence and the evidence of Mr Royte and Mr Dunne that Mr and Mrs Godel were good employers who did not behave unfairly or bully staff, leads us to reject that assertion by Mr Blunden that at his meetings Mr Godel was threatening and hostile.


It appears to be right that little changed in Mr Blunden’s work balance as a result of these meetings, but we accept that Mr Godel did say that he when he could, he would give him more design work. As stated above, the fact is that there was not enough of that sort of work at that time. It is interesting that Mrs Dunne also wanted to do more design work, yet she accepted that this would only happen when such work came in.

8
 In his JET 1 form Mr Blunden wrote that he arrived at work on 4th January 2011, after the Christmas break, to find that Mrs Dunne, who had the desk beside his, had been moved to an adjoining room. He wrote “I felt that this was a deliberate attempt to force me into an untenable position and as I was already under a great deal of pressure at work, it increased the stress of the general situation to an unbearable level. I left the office immediately ….”. Mr Godel and Mrs Dunne told us that this was a temporary arrangement to accommodate a trainee who was being trained by Mr Blunden, and wanted to work beside him, and that if Mr Blunden had stayed to enquire, this is what he would have been told.


It was not reasonable for Mr Blunden to walk out of work because of an assumption which, had he asked, would have proved to have been unfounded.

9
Whilst what Mr Blunden wrote in his JET 1 form suggests that what happened on 4th January 2011 was the final straw for him, this does not fit what he wrote in his written summary which he provided to the Tribunal. In that summary he wrote in reference to his performance review at the end of September 2010 “The result of these meetings is that I felt it was no longer possible to work at this company and that I should hand in my notice immediately, although I later decided to wait until I found an alternative position.”


This passage makes it clear that Mr Blunden made the decision to leave at the conclusion of the meetings at the beginning of October 2010, not on 4th January 2011. We regard this inconsistency as important, for it does cast doubt on his credibility.

10
For the reasons we have given, we do not accept that Mr Blunden was constructively dismissed. In other words, we do not accept that he was put in a position in which he could not reasonably be expected to continue to work for the Respondent. We think that the Respondent treated Mr Blunden fairly and tolerantly. Mr Blunden’s claim that he was unfairly dismissed is rejected.

11
We do agree with Mr Blunden that he is entitled to be paid £3,000.00 in respect of salary due to him, and at the end of the hearing Mr Godel for the Respondent agreed this. We therefore order that the Respondent shall pay to the Applicant £3,000.00.

Signed:

Mr David Le Quesne, Chairman

Dated:

Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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THE FACTS
1
The Applicant was employed by the Respondent from April 2008 until December 2010, at which point he resigned; he claims that this was a constructive dismissal, and therefore claims statutory compensation for unfair dismissal.

2
At the beginning of the hearing we established that the Respondent was prepared to pay the Applicant for unpaid holiday, including bank holiday, pay, and the parties agreed that the amount due by the Respondent to the Applicant was £352.50. 


We therefore order the Respondent to pay to the Applicant £352.50 in respect of holiday pay.

3
As for the Applicant’s constructive dismissal claim, the essence of his case was that after he raised questions about his pay, which were perfectly justified questions, the Respondent’s attitude to him changed, and he was demeaned, denigrated and generally treated unsympathetically, to the extent that eventually he was driven to resignation. He said that this behaviour started around the end of September 2010, when the questions were raised by him, assisted by his father, about his pay; this was when, as the Applicant told us, “things started going pear shaped”.

4
A central part of the Applicant’s claim was that, as a result of him raising questions about his pay, his working hours were reduced from 7 hours daily to 5 hours daily, and he squarely alleged that this was done in revenge for him questioning his pay. There was no evidence connecting the questioning of his pay with the reduction in his working hours (and one would not expect to find such evidence), but we were invited to draw an inference from the fact that the reduction in hours followed so closely upon the questions about pay. Further, we were asked to draw that inference from the fact that, not long after, the Respondent took on two new staff to replace the Applicant.

5
The Respondent denied any connection. It pointed out that the Applicant originally had been employed for 5 hours per day, 25 hours per week as stated in his contract of employment, but that the hours had been raised to 7 hours per day because of extra work for the Respondent, which meant that the Applicant was needed for more hours. Subsequently, changes to the work system reduced the need for the Applicant to work, so he was put back to 5 hours per day. It was not until April 2011, that there were further changes to the work system, which resulted in the Respondent wanting to have the job formerly done by the Applicant covered from 7.00 am until 8.00 pm, so two new staff were taken on to share that job.

6
We understand why the Applicant made the connection between his pay complaints and the reduction in his hours; they followed each other so closely that, given his already unhappy frame of mind, it was easy for the Applicant to make that connection.  We also understand how disappointing this news was to the Applicant, for it represented a substantial reduction in pay.  However, having heard the explanation from the Respondent, we conclude that there was no such connection, and that there were genuine business reasons for reducing the Applicant’s working hours. 

7
The Applicant (who gave evidence but did not call any witness) said that other contributing factors to “things going pear shaped” were

7.1 
Bullying. The Applicant gave few details of this, and we have concluded that there was a fairly robust atmosphere at work, with much banter, which may have strayed into shouting and swearing which was beyond the bounds of what was acceptable to the Applicant, but we heard nothing amounting to bullying. There was certainly no suggestion that this started around 30th September 2010; quite the reverse, for the Applicant told us that it had been happening for some time.

7.2 
Pressure resulting from not doing the job properly. Again, details were sparse. We heard from Mrs Knight, who supervised the Applicant, that too often she had to repeat instructions to the Applicant on matters on which he had previously been instructed. This was supported by Mr Ellis, the operations manager. Thus, there is some evidence that the Applicant did not perform his job properly, in which case it is reasonable that he should have been put under pressure.

7.3 
Snow. There was an episode when the Applicant said that he could not attend work due to snow preventing him driving. He said that he was treated unfairly. There is no need to go into the details save to say that the evidence of Mrs Knight was very different to that of the Applicant, to the extent that we were not able to determine which version was correct. In any event, the matter was trivial, and should have been forgotten about within a few days.

7.4 
Deliveries. The Applicant complained that he was asked to drive a large truck, not having had any training. His point was that, had anything gone wrong as a result of him being unused to driving such a large vehicle, he would have been responsible for the damage. All probably true, but nothing did go wrong.

7.5 
Heavy goods. This appeared to be a health and safety point rather than a ground for alleging constructive dismissal. What the Applicant said was that on at least one occasion he had to deliver and carry goods which should have been carried by two people. The evidence from Mrs Knight was that the Respondent had a system whereby if a driver discovered in his van an item which he could not carry, he would return with it, and the next day it would be delivered by two people. We regard this complaint as having little relevance to the issue of constructive dismissal.

7.6 
Payments. Finally, the Applicant relied upon the fact that his payments were found not to have been correct, and the errors repeated, as justifying his loss of confidence in his employer. There was no suggestion by the Applicant that the failure to pay him correct amounts was deliberate. We do not agree that this justified a loss of confidence.

8
The Applicant told us that from time to time he mentioned his concerns to Mrs Knight or other employees, but nothing was done. There was no evidence of any formal complaint by the Applicant, save for one incident when he did formally complain about a rude message about “Tom” on a lavatory door. In that case, Mr Ellis and Mrs Knight did try to find out who had written the message, but failed, and one of them suggested that the Applicant remove the message. Mr Ellis told us that there was more than one Tom who had access to the lavatory, so the message may not have been directed to the Applicant. Whilst the Respondent behaved reasonably in making the enquiries, we believe that the Applicant was not told that this was done, so there was ground for him to feel aggrieved. Further, suggesting that the Applicant himself remove the message was not a sensitive way to handle the matter.


The main point is that something was done about this complaint, and the fact that the Respondent did take some action in response to the only formal complaint from the Applicant does suggest to us that the Respondent is right in saying that it did not receive other complaints from the Applicant. Mrs Knight said that from time to time she heard the Applicant muttering about some slight, but on these occasions he was not complaining to her or seeking her intervention.


Finally, on this point, given the environment in which the Applicant and Respondent operated, this vulgar message on a lavatory door was, in our opinion, trivial.

9
In our judgment, none of the matters raised by the Applicant, taken together or separately, amounts to behaviour by the Respondent which undermined the foundations of the contract of employment or breached the implied term of trust and confidence between the Applicant and Respondent. We accept that the Applicant was unhappy at work, and left because of that unhappiness, but we do not accept that his unhappiness was due to such inappropriate or unreasonable behaviour by the Respondent that it would not be reasonable to have expected the Applicant to remain in his employment.


We do not accept that there was, as alleged by the Applicant, a material change in the way he was treated after about 30th September 2010. In fact, we understand that the banter, which perhaps amounted to rudeness, and generally loud and aggressive atmosphere in the workplace, were always present. The consequence of this is that a central plank of the Applicant’s case, that he was treated badly because of his questions about his pay, fails. It fails also because we believe Mr Ellis’s evidence that he regarded the Applicant well and that he was surprised that the Applicant resigned. If this was true, it would have been inconsistent for him to be party to behaviour designed to force the Applicant out of his job.

The Applicant signed a note to the effect that he had received the handbook, which described the disciplinary process; further, we were told that a copy was available in the office (and even if it had not been, the Applicant could have asked for a copy). Yet, the Applicant did not seek to use the grievance procedure, and did not put his concerns in writing to the management. Whilst management must be reasonably alert to matters such as bullying, it is equally true that an employee who feels his life is being made unpleasant does have a duty to bring matters to the attention of management. 

In addition, we note that in his resignation letter, the Applicant made no complaint about his treatment, and, further, having given notice, he worked his period of one month’s notice. 

Overall, these facts do not indicate a man who believes that the whole basis of his relationship with his employer has been destroyed by his employer’s behaviour.


In summary, we find that the Applicant was not constructively dismissed.

10
Finally, the Applicant claims that the Respondent was in breach of Article 4 of the Law because it did not inform him in writing of changes in the particulars of his employment, when he was put on to 7 hours per day from his contractual term of 5 hours per day, and then when he was returned to 5 hours per day.


We agree with the Applicant on this point. This was, however, a small failure by the Respondent; the Applicant was told of these changes and understood them. 

Signed:

Mr David Le Quesne, Chairman

Dated:
Jersey Employment Tribunal


Case Number:  
2103-41/11

Applicant: 

Mr Paul Watson 
Respondent:

Advocate Philip Livingstone and Advocate Angela Roscouet 


formerly trading in partnership as the firm known as Jenners.
Case Summary: 
Unfair dismissal (conduct), enforced resignation, breach of


contract (pension contributions)
Hearing on 

31st October, 2011 and 1st November, 2011

Before:  
Mrs Nicola Santos-Costa, Deputy Chairman; 


Mrs Kelly Flageul and Mr John Noel, Panel Members.


Representation: 

For Applicant: 
Mr Watson represented himself
For Respondent:
Advocate Philip Livingstone
Witnesses:

For Applicant: 
None

For Respondent: 
Advocate Philip Livingstone




Advocate Angela Roscouet

                                     Mrs Melissa Sheehan




Miss Jennifer Robins




Mr. Michael Molyneaux

The Facts

1. Mr Watson was employed as a conveyancing clerk by the Respondent (“Jenners”) on the 21st January, 2008 until the 25th January, 2011.  Following the termination of his employment Mr Watson made a complaint to the Employment Tribunal that he had been unfairly dismissed contrary to his right set out in Article 61 of the Employment (Jersey) Law 2003 (“the Law”) and that Jenners had breached the terms of his contract of employment by failing to pay to him a sum in respect of pension contributions that he believed should have been made by Jenners on his behalf, when he left their employment.  The Tribunal has dealt with each of these complaints separately.

Unfair Dismissal Complaint

2. Mr Watson gave evidence to the Tribunal that although he was employed as a conveyancing clerk he also assisted Jenners in respect of various matters concerning their computers, as he had some knowledge and expertise in this area, and this saved Jenners the expense of maintaining a computer contractor for this purpose.  The Tribunal heard that over the time he worked for Jenners, Mr Watson’s hours of work would vary between 5 day weeks, 4 day weeks and even for a short time a 3 day week, depending upon the amount of conveyancing work in the firm. Mr Watson told the Tribunal that on occasion he came into the office to attend to the computers on a day that he was not working or over the weekend, and sometimes he spent time in his lunch hour on this type of work.  The Tribunal heard evidence from both parties that Mr Watson was not required to account formally for his time spent on dealing with computer matters and no-one asked him exactly what he did. The Tribunal were informed that Mr Watson also kept a very erratic note of his time spent on conveyancing matters and no one questioned him about his time recording. Mr Watson told the Tribunal that he kept a mental note of the time he spent working on computer issues but he did not ask for payment and instead awarded himself time off in lieu during his working day.  Mr Watson told the Tribunal that it was his habit to frequent a wine bar close to his office during the lunch hour and he would often add the time he believed he was due in lieu of the time he had spent on the firm’s computers, to his lunch hour in that wine bar.  Mr Watson would also sometimes leave the office early as compensation for the time he was due ‘in lieu’ and go to the wine bar.  In addition Mr Watson would also sometimes award himself time back on a Friday afternoon, after his contracts had been passed in the Royal Court, by extending the time already given to him by his employers on an informal basis, to go for a drink in a pub after Court.  Mr Watson informed the Tribunal that he would sometimes use the time spent in that wine bar meeting potential clients of the firm and making use of the wine bar’s free wi-fi system to send photographs taken at site visits on his telephone back to his office, as there were no facilities for him to do this at work.  The evidence heard at the hearing showed that Mr Watson was referring in fact to 2 pieces of work which had come from these meetings in the wine bar.  One resulted in Jenners being able to avail itself of a favourable deposit rate for a client at a leading bank in the Island and the other resulted in instructions for 5 wills to be drawn up for customers of another leading bank.  Mr Watson also referred to occasionally meeting with 2 conveyancing clients of the firm to discuss their purchases in the wine bar, although one of these clients subsequently gave evidence in favour of Jenners (see below).  Mr Watson said that although he did not record his time spent in respect of this work for Jenners conducted in the wine bar, he did reclaim the time spent on these matters as being ‘in lieu’ to him.  Again he used this time to extend his lunch hour or to take time out of his working day to visit the wine bar.  Mr Watson was very clear in his evidence that he made ‘no secret’ of the fact that he visited this wine bar frequently and he was aware that he smelt of alcohol and cigarettes when he returned to work, but that no partner questioned his behaviour or reprimanded him.  The Tribunal heard evidence that Advocate Roscouet had to pass Mr Watson’s desk in order to get to her office which was adjacent to his desk.  Advocate Roscouet confirmed that the area around Mr Watson’s desk often smelt of alcohol, cigarettes and mints but that she did not challenge him about his behaviour or his repeated absences from the office.  Advocate Roscouet confirmed that she became increasingly aware that Mr Watson was often not at his desk for long periods in the afternoons and that she would ask Mr Watson’s junior colleague, Mr Molyneaux, to find out where Mr Watson was.  Advocate Roscouet explained that she believed that if Mr Molyneaux passed on a message to Mr Watson that she was looking for him often enough, eventually Mr Watson would realise that Advocate Roscouet was concerned about the situation.  Advocate Roscouet also confirmed that she hoped that Mr Molyneaux would tell Mr Watson “to pull his socks up”.  She confirmed that she did not speak directly to Mr Watson about his absences during this time.  The Tribunal heard evidence from Advocate Livingstone that although he did not work on the same floor as Mr Watson, he began to notice Mr Watson’s absences too.  Advocate Livingstone explained to the Tribunal that he had joined the firm as a partner in January 2010 and had had to spend a great deal of time immediately on administrative matters.  Advocate Livingstone confirmed that he did not have a great deal to do with Mr Watson but said that he began to notice Mr Watson’s absences from work and indeed in August 2010 started to keep a note of Mr Watson’s absences.  The notes shown to the Tribunal gave details of approximately 12 absences from the office by Mr Watson between 28th August, 2010 and 15th December, 2010.  Advocate Livingstone was also informed by various third parties, including professional colleagues, that Mr Watson was often seen outside the wine bar that he admitted he liked to frequent, during weekday afternoons.  Advocate Livingstone informed the Tribunal that whilst it was not “an issue” for Mr Watson to go to a wine bar in his lunch break, it was “an issue” for him to consume anything other than a ‘small amount’ of alcohol in this period, and that he was “taking longer than the permitted hour and a quarter for lunch”.  Advocate Livingstone gave evidence that on the 27th August, 2010 and 7th September, 2010, he believed that Mr Watson had been out of the office all afternoon and when they met later in the day “there was a strong smell of alcohol on [Mr Watson’s] breath…his eyes were glazed and he was somewhat incoherent”.  On both occasions Advocate Livingstone decided not to speak to Mr Watson about his behaviour, but instead recorded it in his notes.  Indeed from the evidence it is apparent that Advocate Livingstone did not challenge Mr Watson about his absences or alcohol consumption at any point until matters came to a head in January 2011.

3. On the 14th January, 2011 there was a verbal altercation between Mr Watson and Miss Robins, a secretary in the firm and part time receptionist.  On this day Miss Robins was working in the reception and at about 5pm Mr Watson came into the reception area having taken exception to an email that Miss Robins had sent him.  Miss Robins gave evidence that she could smell alcohol on his breath and that Mr Watson was clearly “under the influence” and his conversation was “rambling”.  Miss Robins said that there was only her, Mr Watson and Advocate Roscouet in the office and she felt “intimidated” by Mr Watson’s “bullying and intimidating manner”, although he made no physical threat to her.  Miss Robins decided to telephone Advocate Roscouet and ask her to attend reception in order to assist the situation.  Miss Robins told the Tribunal that as soon as she said she was doing that, Mr Watson “abruptly” left the office.  Miss Robins said that she told Advocate Roscouet about the incident and later spoke to Advocate Livingstone on the telephone about it and he advised her to record the matter in writing.  On the 16th January, 2011 Miss Robins sent a letter to both partners complaining about how she felt Mr Watson had “intimidated” her by his “nasty manner” and that he “seemed out of control”.  She also complained about “his constant absences from the office” and the smell of “alcohol on his breath” when he did return to work.

4.  On Tuesday 18th January, 2011, Advocates Roscouet and Livingstone called Mr Watson to a meeting in one of the firm’s boardrooms.  By all the accounts given to the Tribunal, this was a formal meeting of the parties.  At the meeting, Advocates Roscouet and Livingstone handed Mr Watson a letter which referred to Mr Watson’s “habitual drinking during work hours”.  The letter also recorded that Jenners’ Staff Handbook stated that “being unfit for work through drink amounts to gross misconduct for which an employee is liable to be dismissed without notice”.  The letter stated that the occasions on which Mr Watson had been absent from the office because, “[he] had been out drinking” were “too numerous to list“, but gave 10 examples of such absence, based on Advocate Livingstone’s notes.  The letter concluded by suspending Mr Watson from work, “ for one week pending a further meeting to be held on Tuesday 25th January, 2011, when [they would] hear what [he had] to say, if anything”.  The letter informed Mr Watson of his right to representation at the meeting.
5. Evidence was heard from both parties that the meeting of 25th January, 2011 was duly convened and fairly conducted by Advocate Roscouet and Livingstone, who took notes during the interview.  The first topic discussed was the altercation between Mr Watson and Miss Robins.  Advocate Livingstone said he was astonished that Mr Watson admitted to regularly drinking 3 pints of beer over a lunchtime and to drinking “about” 5 pints of beer during that day before he argued with Miss Robins. Mr Watson admitted to the partners that he had developed a “lunchtime habit” of going to the wine bar, and sometimes he had “too much” to drink.  Mr Watson volunteered to cut back on his drinking during the day.  The other particular instances listed by  Advocate Roscouet and Livingstone in the letter of 17th January, 2011 were also discussed at the meeting and Mr Watson explained his system of repaying to himself the time he had spent on the firm’s computer system.  Advocates Roscouet and Livingstone adjourned the meeting for about 20 minutes to discuss their finding and decided to dismiss Mr Watson for gross misconduct.  Their subsequent letter of 26th January 2011 (“the Dismissal Letter”) confirmed their view, which had been transmitted to Mr Watson at the meeting the day before, that Mr Watson was, “guilty of gross misconduct by way of habitual drinking on work time”.  The letter stated that “the incident on Friday 14th January, 2011 was not the sole cause of our finding...however it is seen as simply the last of many unforgiveable examples of your taking personal time, at the firm’s cost, to indulge your drinking habit.”

6. The Tribunal heard evidence that at the meeting of 25th January, 2011, Advocate Livingstone concluded the partners’ findings by stating that Mr Watson was dismissed without notice.  Mr Watson queried how this would look on his reference, to which the partners replied that it would be shown as a dismissal unless Mr Watson was prepared “to stand down”, in which case they would “record the matter as a resignation”.  Indeed the Dismissal Letter refers only to the partners’ acceptance of Mr Watson’s resignation.

7.Mr Watson informed the Tribunal that he felt strongly that if Advocates Roscouet and Livingstone had had a problem with his alcohol consumption during the working day or his absences from work, they should have spoken to him at the time.  He said that the first time he knew that his conduct was a problem was at the meeting of the 18th January, 2011.  Furthermore, Mr Watson said there was nothing in his contract of employment which said that he could not drink alcohol during his personal time.  Mr Watson pointed out to the Tribunal that the meeting of the 25th January, 2011 did not refer to any investigation of his behaviour by the partners of Jenners; there appeared to be an assumption that he was guilty of gross misconduct and that was not fair.   Mr Watson explained to the Tribunal that he did not realise that the meeting of the 25th January, 2011 was a disciplinary meeting and that he thought the partners would use the provisions in the Contract of Employment to have an informal discussion with him and warn him about his behaviour thus giving him a chance to change his habits before moving on to an formal disciplinary sanction, as he was quite willing to change his habits.  Mr Watson gave evidence that he felt strongly that the failure by either Advocate Roscouet or Advocate Livingstone to warn him about his behaviour throughout the period of his employment  meant that he was not given a chance to defend his actions or change his ways.

8.On the 21st March, 2011, Mr Watson complained to the Tribunal that he had been unfairly dismissed and that a payment of notice should have been given to him. In addition Mr Watson claimed that the terms of his contract of employment regarding his pension contributions had been breached (see paragraph 28  below).

The Law

9.Article 61 of the Employment (Jersey) Law 2003 (“the Law”) states that an employee has the right not to be unfairly dismissed.

10.The first point for the Tribunal to decide upon is whether, in law, Mr Watson resigned or was dismissed.  This decision is important because it decides whether the Tribunal should consider Mr Watson’s termination of employment as a Constructive Unfair Dismissal case (if he resigned) or an Unfair Dismissal case (if he was dismissed).  The Tribunal notes that Mr Watson referred to his claim as being one of Constructive Unfair Dismissal in his form JET1, and Jenners referred, in their response Form JET2, to the fact that Mr Watson resigned immediately following a disciplinary hearing ‘although if he had not done so, he would have been summarily dismissed’.

11.The burden of proof is on the employee to show that there has been dismissal.  This is decided upon by looking at the “balance of probabilities” – in other words, was it more likely than not that the contract was terminated by dismissal rather than resignation.

12.In this case, the order of events was quite clear in the evidence of both parties: Advocate Livingstone dismissed Mr Watson without notice for his gross misconduct at the meeting of 25th January, 2011, and then, following a plea by Mr Watson regarding the terms of a future reference, agreed to treat the termination as a resignation, if Mr Watson agreed to “stand down”, which he did.  Indeed the Dismissal Letter only refers to Mr Watson’s resignation.

13.The question the Tribunal has to ask itself is whether Advocate Livingstone’s action of dismissal was negated by the subsequent act of Mr Watson’s resignation, or whether in fact Mr Watson resigned at all.

14.In Martin v Glynwed Distribution Limited 1983 ICR511, CA, Sir John Donaldson MR said that, “Whatever the respective actions of the employer and employee at the time that the contract was terminated, at the end of the day the questions remain the same, “who really terminated the contract of employment?”.  If the answer is the employer, there was a dismissal”.  Sir John went on to add that this question is one of fact for the Tribunal to decide upon in the circumstances of each case.

The Tribunal’s decision on termination of employment

15.The Tribunal is of the opinion that in this case it was the decision of Advocate Livingstone and Roscouet to dismiss Mr Watson that terminated Mr Watson’s employment and not his subsequent resignation.  Accordingly, for the purposes of the Law, Mr Watson was dismissed from his employment with Jenners by reason of his gross misconduct.

The Law regarding fairness of a dismissal
16.Article 64 of the Law sets out the provisions concerning the fairness of a dismissal.  The employer is required to show a reason for the dismissal.  In this case Mr Watson was dismissed because of his conduct: he admitted to drinking alcohol regularly during the working day and spending large amounts of time out of the office. Mr Watson also admitted to drinking 5 pints of beer over the course of his working day on the 14th December and agreed that if he had not had that much to drink, that his altercation with Miss Robins may not have occurred. The Tribunal will decide whether the dismissal is fair or not by considering whether in the circumstances (which includes the size and administrative resources of the business) Jenners acted reasonably or not in treating Mr Watson’s conduct as a significant reason for dismissing him.  In addition, the Tribunal is required to make its decision in accordance with equity [fairness] and the substantial merits of the case.

17.In this case, Mr Watson’s conduct was treated as “gross misconduct” by his employer and for this reason no notice payment was made to him.  Gross misconduct refers to conduct so serious that it justifies instant dismissal without notice.  It should be noted that serious misconduct can still justify dismissal even if it does not amount to gross misconduct. Exactly what amounts to gross misconduct will depend on the facts of each case but it must be an act which fundamentally undermines the employment contract so that the parties can no longer stay contracted to each other. In other words it is a repudiatory act by the employee which goes to the root of the contract – Wilson v Racher 1974 ICR 428, CA. Some behaviour will be seen as so universally unacceptable in the workplace, for example, theft or violence, that it could be said to form an implied term of the contract of employment that it cannot take place without the consequence of dismissal without notice. However other examples of behaviour which will be considered to be gross misconduct by the employer should be set out in the contract of employment so that an employee is under no illusion of the types of behaviour that will not be tolerated and has, in effect, been warned of the consequences. This is especially important if the example relates to behaviour which may not be viewed so seriously by another employer. This is because the conduct in question must be a deliberate and wilful contradiction of that contractual term to constitute a repudiatory act, see Laws v. London Chronicle (Indicator Newspapers) Limited 1959 1 WLR 698 CA. Notwithstanding the fact that certain types of misconduct are listed in a contract of employment as being examples of gross misconduct they must still be reasonable in their form and extent and in the context of the particular employment as the English Courts have long maintained that the misconduct in question must be exceptionally serious to warrant instant dismissal, such that no reasonable employer would tolerate it because the employee has disregarded the essential conditions of the contract of employment (see Laws, above). It follows that apart from a small delay in order to allow for an investigation of the misconduct, dismissal must swiftly follow the conduct in question. 

18.Where misconduct is the reason for dismissal, the test contained in British Home Stores Limited v Burchell [1980] 1CR 303 applies. This test has been used many times in the Jersey Employment Tribunal.  The test requires the employer to show that:
· he believed the employee was guilty of misconduct;

· he had in his mind reasonable grounds upon which to sustain that belief, and

· at the stage at which he formed the belief on those grounds, he had carried out as much investigation into the matter as was reasonable in the circumstances.


In short this means that the employer does not have to have conclusive proof of the employee’s misconduct - only a genuine and reasonable belief, reasonably tested.  The Tribunal must decide whether the employer’s decision to dismiss fell within the band of reasonable response of a reasonable employer in all circumstances.  The dismissal will be unfair only if the employer’s decision to dismiss was outside this band of reasonable responses - Midland Bank plc v Madden [2002] 2AER 741.  The test of whether a decision to dismiss falls within the band of reasonable response to the employee’s conduct which a reasonable employer would adopt is a test which applies to each of the three Burchell guidelines set out above.  If a Tribunal decides that the misconduct in question was not a sufficient reason for dismissing him the dismissal will have been “unfair”. The Burchell guidelines must be followed even in cases of gross misconduct.

19.By Article 77F(5) of the Law where the Tribunal considers that any conduct of the employee before dismissal contributed directly to the dismissal any compensation awarded to that employee for unfair dismissal may be reduced by such an amount as the Tribunal considers just and equitable having regard to those circumstances. 

The Tribunal’s decision responding to Gross Misconduct by Mr Watson

20.Jenner’s contract of employment with Mr Watson includes a clause on Gross Misconduct.  It states as follows: 

“If, after investigation, it is deemed that you have committed an offence of the following nature (the list is not exhaustive), the normal consequence will be dismissal...

....being unfit for work through alcohol or illegal drugs”.

21.It is this provision of the contract that Advocates Livingstone and Roscouet relied upon in dismissing Mr Watson for gross misconduct.  The Tribunal is satisfied that the partners investigated the allegations against Mr Watson at the meeting of 25th January, 2011; indeed Mr Watson volunteered that he regularly drank 3 pints of beer at lunchtime, that he was drinking too much and indeed had had at least 5 pints on the day of the incident with Miss Robins.  The Tribunal is supportive of the Respondent’s view that it is not appropriate for an employee to drink excessively at lunchtime. 

22.The Dismissal Letter states that Mr Watson was found “guilty of gross misconduct by way of habitual drinking on work time” and it expressly states that the incident on Friday 14th January, 2011 with Miss Robins as not being the “sole cause of our finding…That is based, as advised on your habitual drinking in office time [but it is] another incidence of your gross misconduct”.  It is important to note that Mr Watson’s contract of employment refers to gross misconduct in connection with the consumption of alcohol as due to being “unfit for work through alcohol”, but Mr Watson was not dismissed for this reason.  In fact Mr Watson’s fitness for work following his alcohol consumption was hardly discussed at his disciplinary hearing: it was just assumed that he would be unfit because of the amount of alcohol he regularly consumed.  However Mr Watson was drinking at this level for most of his career at Jenners and he was not challenged at any time by a partner of the firm regarding his drinking, availability for work or his ability to work after consuming alcohol until the disciplinary meeting of 25th January, 2011.  Mr Watson said that he therefore assumed that his behaviour was accepted by the partners or even condoned.  The Tribunal notes that the “gross misconduct” clause in the contract gives a “non-exhaustive” list of examples of behaviour which could amount to gross misconduct.  As said above, the consumption of excessive alcohol whilst at work is  not appropriate conduct, but the ‘alcohol’ paragraph of Jenners’ list of gross misconduct does not ban alcohol, it merely refers to an employee being ‘unfit’ to work through alcohol consumption. Therefore it is not surprising that Mr Watson felt aggrieved that his quite open behaviour over the previous 2 years should suddenly warrant instant dismissal.  The Tribunal believe that Mr Watson’s actions on the 14th January 2011 of drinking 5 pints of beer during his working day and his subsequent behaviour  towards Miss Robins was sufficient to amount to gross misconduct and would have been an example of gross misconduct not included in the “non-exhaustive” list, but as said at the disciplinary hearing and in the Dismissal Letter, Mr Watson was not dismissed solely for those reasons.  It is also important to note that Mr Watson was dismissed because of his habitual drinking in office time. Not only does this statement not sit with the example of gross misconduct in his contract of employment, of which Mr Watson was aware, that he must not be unfit for work because of alcohol, but it also underlines the fact that this was not an isolated incident which repudiated the contract of employment between Jenners and Mr Watson. Mr Watson may well have flouted an essential quality of his contract of employment (that he must be ready and fit for work during his working hours) but the choice of the word ‘habitual’ in the process of dismissal clearly indicates that the partners of Jenners were aware of Mr Watson’s consumption of alcohol during his working day for some considerable time but did not challenge him and thus affirmed their contract with him. This knowledge of his continual misconduct and the continued failure to act by his employers make it difficult to see how Mr Watson’s ‘habitual drinking’ should suddenly amount to a serious repudiatory act by him by the time of the disciplinary hearing thus justifying dismissal without notice. Further the one incident which did arguably amount to gross misconduct, Mr Watson’s behaviour on the 14th December 2010, was not singled out as the reason for his dismissal. For these reasons the Tribunal finds that whilst ‘habitual drinking’ amounts to serious misconduct by an employee, it cannot justify gross misconduct when it occurs over such a long period with the knowledge of the employer and the partners of Jenners were incorrect to call it this when dismissing Mr Watson.

Misconduct
23.The Tribunal has considered the Burchell guidelines above, in coming to its decision as to whether Mr Watson was unfairly dismissed from his employment.

24.The Tribunal is mindful that Advocate Livingstone and Advocate Roscouet were aware for some time that Mr Watson had been drinking alcohol during his work day because, although they did not challenge him, he smelled of alcohol and appeared to be ‘glazed’ on occasions.  Also Advocate Livingstone gave evidence that he had seen Mr Watson go into the wine bar on occasion during the working week and had received reports from reliable third parties.  Also, of course, both parties had spoken to Miss Robins about the incident on the 14th January, 2011.  At the disciplinary meeting on the 25th January, 2011, Mr Watson admitted to a regular drinking habit during work time and generally agreed with Miss Robins’ account of 14th January, 2011.  Mr Watson also agreed that he took time out of his working day, without the partners’ permission, to recompense himself, he said, for his time spent on the computer system.  It was also clear to the Tribunal that Advocate Livingstone had kept notes of Mr Watson’s absences and the times that he smelled of alcohol over a 5 month period before addressing him about the situation.  The Tribunal is satisfied therefore that the Burchell guidelines regarding the employer’s knowledge about Mr Watson’s conduct are satisfied – the partners of Jenners had a genuine and reasonable belief about Mr Watson’s conduct which had been reasonably tested at the time of Mr Watson’s dismissal.

25.The Tribunal is satisfied that both meetings were conducted in an orderly, fair manner.  The meeting of the 25th January, 2011 was polite and Mr Watson was given an opportunity to express his views on the allegations against him, which were duly listened to by Advocates Livingstone and Roscouet. It appears that good notes of the proceedings were kept.  Mr Watson said that he did not know that the meeting of 25th January, 2011 was a disciplinary meeting and that he thought that the partners intended to have a ‘word’ with him about his drinking.  The Tribunal considers this to be disingenuous of Mr Watson as the Jenners’ letter of 17th January, 2011 made the purpose of the 25th January, 2011 meeting quite clear and set out the likely consequence of it.  From the evidence it is also clear that Advocates Livingstone and Roscouet adjourned the 25th January meeting and took a reasonable time to discuss what they had heard from Mr Watson before reaching their decision to dismiss him without notice for gross misconduct.  The Tribunal is concerned that the Dismissal Letter did not contain a right of appeal to Mr Watson against their decision, but Mr Watson did not seem to be concerned about this omission.  Indeed at the hearing, on direct questioning from the Tribunal, he said that he did not even consider appealing the decision until after the time limit in his contract of employment had expired.  Accordingly, it is clear that whilst the Dismissal Letter did not contain a reminder of the right to appeal, Mr Watson knew where to look (in his contract of employment) to find out his position, so he was not disadvantaged.  The Tribunal have asked themselves how Jenners would have fairly been able to deal with any appeal from Mr Watson in any event since both parties were involved in the disciplinary and dismissal process and this is something that small businesses must be conscious of when disciplining their employees: the likelihood of an appeal by an employee must be anticipated.  The Tribunal has borne in mind that Jenners was a very small business with no HR provision, although it did practice employment law.  The Tribunal finds that whilst the partners of Jenners were mistaken in dismissing Mr Watson for the reason of gross misconduct on the grounds they stated, it was a reasonable response by them as employers to dismiss Mr Watson from his employment with the firm for his conduct and consequent breach of his contract of employment. Furthermore, the procedures followed by the partners of Jenners were fair in the circumstances of this case.  Accordingly the Tribunal finds that Mr Watson was not unfairly dismissed.
26. Mr Watson complained to the Tribunal that he should have received his notice pay. The Tribunal is of the opinion that he should have been dismissed with notice by his employers in respect of his serious misconduct. In accordance with the terms of his contract of employment, Mr Watson should have been dismissed with 3 months’ notice.

27. Mr Watson earned £1029.41 per week. The Tribunal HEREBY AWARDS the sum of 3 months’ pay to Mr Watson calculated as follows:

· Mr Watson earned £1029.41 per week

· £1029.41 x 12 weeks = £12,352.92
The Pension Scheme

28. Mr Watson also complained to the Tribunal that the terms of his contract of employment were breached by Jenners in that the rules concerning contribution to the firm’s pension scheme were not followed.

29. Briefly, the facts are these.  At interview, before he joined the firm, Advocate Roscouet informed Mr Watson that Jenners operated a contributory pension scheme for its employees – with employers and employees contributing 3% each of the employee’s salary into the scheme.  Mr Watson said that he was told that he would be eligible to join the scheme at the end of his probationary period, which was 3 months after joining the firm.  The Tribunal were shown a copy of Mr Watson’s contract of employment which indeed stated this to be the case.  Advocate Roscouet gave evidence that employees were never eligible to join the scheme until 2 years of continuous employment had elapsed and she would have informed Mr Watson of this fact.  Advocate Roscouet said that she was unaware that Mr Watson’s contract of employment contained a different, shorter, provision.  Mr Watson informed the Tribunal that at the end of his probationary period he asked the senior person in the accounts department if he could join the scheme and she replied that he would have to work there for 2 years to be eligible to join it.  Evidence was heard from Mr Molyneaux that he waited for 2 years before he joined the Jenners’ pension scheme.  Mr Watson said that he never doubted this advice and did not raise the matter again until the 2nd anniversary of his employment.  On the 22nd January, 2010 Mr Watson sent an email to the same senior person in the accounts department confirming his eligibility to join the scheme but added the following:  

“Having discussed [joining the scheme] in the light of the current financial situation Angela [Roscouet] and I have agreed that rather than Jenners pay my pension on a monthly basis with immediate effect I will take payment in arrears by way of a lump sum when [information withheld – Deputy Chairman] and thereafter resume to monthly contributions”.        

Mr Watson finished his message as follows, “please note that I have a private pension into which I shall require payments to be made and I will advise you of the full details thereof at the time the lump sum is to be paid”.  This message was copied to Advocates Roscouet and Livingstone.

30. Advocate Roscouet gave evidence that she recalled Mr Watson talking to her “whilst she was in the middle of something” about his idea for deferring his pension contributions and then receiving a lump sum.  However, she was quite clear in her evidence that she would have told Mr Watson that she could not agree to his proposal without discussing it with Advocate Livingstone, her partner in the firm.  Advocate Roscouet was also quite clear that she would never have agreed to paying a lump sum into Mr Watson’s own pension plan; Jenners’ was the only eligible scheme for the contributions.  Both Advocate Roscouet and Mr Watson confirmed that they never spoke again about Mr Watson’s contributions until the disciplinary hearing on the 25th January, 2011 whereupon Mr Watson asked for the Jenners’ contributions to be paid to him in a lump sum.  Advocate Livingstone confirmed to the Tribunal that he had never had anything to do with the pension scheme until that meeting on the 25th January 2011 when he agreed ‘to look into it’ for Mr Watson.  On 22nd February, 2011, Advocate Livingstone wrote to Mr Watson and informed him that following a review of Jenners’ pension scheme, Mr Watson’s position was follows: 

· Mr Watson should have joined the scheme on the 1st of the month following the end of the probationary period, which for Mr Watson was 1st May 2008;

· As Mr Watson did not join the scheme on that date he could only have joined with the consent of the Insurer, the discretion of the employer (Jenners) and in exceptional circumstances;

· The scheme clearly set out these rules and this should have been obvious to Mr Watson, despite what he was told by the accounts employee;

· The scheme required a 3% contribution from each of the employer and employee.  Mr Watson had never made any contributions;

· Mr Watson had not received a reply to his email of 22nd January, 2010, concerning joining the scheme and had relied upon a belief that Jenners’ contribution, “would be rolled up and paid to you, or into your pension scheme at a later date” without ever matching those contributions himself;

· Mr Watson resigned from Jenners on the 25th January, 2011 and the scheme provided that if an employee leaves employment through their “own free will, dismissal for fraud or misconduct” there can be no return of Jenners’ contributions.  In those circumstances an employee would be entitled to a return of their own contributions, but Mr Watson had not made any contributions to the fund;

· Accordingly whenever Mr Watson had joined the scheme he was not entitled to the return of the Jenners’ contributions to the pension fund. 

31. On questioning by the Tribunal, Mr Watson confirmed that he had never paid 3% of his salary into the Jenners’ scheme and had not set up an equivalent fund of his own ready to invest in the Jenners’ scheme when the partners were able to make a contribution commensurable with 3% of his salary during this time (as envisaged by the evidence given to the Tribunal as stated in paragraph 29 above).

32. Mr Watson gave evidence that he had never seen a copy of the Jenners’pension plan during his employment or the memorandum of it, referred to in his contract of employment.  Advocate Livingstone pointed out to the Tribunal that Mr Watson sent him a detailed email on the 1st February, 2010, to which the Tribunal were referred, setting out the calculations of the contributions that he believed were due to him.  Advocate Livingstone said that he did not believe that Mr Watson could have written this message without access to details to the scheme.  Therefore it should be assumed that Mr Watson knew that his ‘arrangement’ with Jenners was outside the terms of the pension scheme.  Mr Watson replied that he believed that he had entered into a verbal agreement with Jenners following his conversation with Advocate Roscouet in January 2010 when it was agreed that Jenners would defer paying their contribution of 3% of his gross salary into the pension fund until better financial circumstances, and that on leaving Jenners’ employment he was entitled to payment of those monies.  Mr Watson claimed that there was a breach of his contract of employment in this respect and sought compensation from the Tribunal pursuant to Article 86(1) of the Law.

The Tribunal’s Decision

33. The Tribunal is satisfied on the balance of probabilities that Mr Watson was informed that he could not enter the scheme until he had completed 2 years’ service with Jenners, although his contract of employment does state otherwise.  The Tribunal is also satisfied that Mr Watson had a conversation with Advocate Roscouet concerning deferring their firm’s contribution towards his pension fund until a later date.  The Tribunal is satisfied that on the balance of probabilities the partners of Jenners did not agree to pay their lump sum into any other fund than the Jenners’ scheme.  It is also clear that Mr Watson did not make any arrangements with Jenners, or anyone else, in order to save up 3% of his salary during this time until Jenners matched his contribution.  It is also clear that no-one (being both the partners of Jenners and Mr Watson) made any enquiries of the other during this time regarding the maintenance or progress of a pension plan for Mr Watson in accordance with this arrangement.  However when Mr Watson was dismissed this subject came up and Advocate Livingstone looked into the position as promised.  It is apparent from the terms of the pension scheme that because of his misconduct, he would not be eligible for a return of the Jenners’ contributions even if they had been made.  Similarly as Mr Watson had not made any contributions himself, there was no fund under the Jenners’ pension plan to return to him in any event.  For these reasons, Mr Watson’s claim for breach of the terms of his contract of employment regarding the terms of his employment is dismissed.  

Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:
Jersey Employment Tribunal
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THE FACTS
1. Ms Smith was employed by the Respondent on the 5th May 2008.  At an Interim Hearing of the Jersey Employment Tribunal held on 24th June 2011 (“the Interim Hearing”) the Chairman of the Tribunal found that Ms Smith was given notice of termination of her employment with the Respondent, by reason of redundancy, on the 24th September 2010 which expired on the 24th December 2010; the Effective Date of Termination of Ms Smith’s contract of employment.  However Ms Smith continued to be paid wages by the Respondent until the 24th March 2011, when it ceased payment at the request of Ms Smith.  The Chairman referred to this further period of employment as being, “an ‘ad hoc’ [contract], incorporating both express and implied terms [of employment]”.

2.  The Respondent accepted the Chairman’s ruling at the Interim Hearing and the matter progressed towards a full hearing of Ms Smith’s complaint of unfair dismissal.  At a Directions Hearing held on the 28th September 2011 the Deputy Chairman ruled that Ms Smith’s complaints to the Employment Tribunal amounted to 4 heads of claim as follows:

(a) a complaint of unfair dismissal by reason of redundancy;

(b) a complaint that holiday pay remained outstanding;

(c) a complaint that the Respondent breached the terms of Ms Smiths’ first contract of employment by failing to follow its policies; and 

(d) a complaint that the Respondent breached its second contract of employment (the ‘ad hoc contract’) by failing to make a promised payment of redundancy monies.
3. At the Directions Hearing held on 28th September 2011 the Respondent indicated that it was willing to enter into negotiations regarding a Settlement with Ms Smith about these matters.  The Deputy Chairman accordingly adjourned the Directions Hearing and arranged for David Witherington from JACS to attend both Ms Smith and the Respondent that afternoon in order to commence such negotiations for a settlement.  In due course, a settlement agreement was reached between the parties with the assistance of JACS.  The settlement agreement was dated variously on the 4th and 5th October 2011 (“the Settlement Agreement”).  The relevant provisions of the Settlement Agreement for the purposes of this decision are as follows:

1. The various elements of the claim identified by the parties are as follows:

1.1 The Applicant has claimed an alleged breach of an ‘ad hoc’ contract by the Respondent in that the redundancy compensation due on 24th March 2011, confirmed as payable to the Applicant in an email from the Respondent’s HR Manager dated 16th December 2010 and in subsequent correspondence, has not been honoured.  This element has been quantified as £4,960.73.

1.2 Payment for 10 days holiday pay at half pay based on salary as applicable in 2010 and for 6 days holiday at full pay based on salary as applicable in 2011.  This element has been quantified as £1,818.96.

1.3 Compensation for unfair dismissal following the termination of the employment contract for the role of Intelligence Analyst dated 5th May 2008.  The parties agree that the effective date of termination was 24th December 2010.

2. Without admission of liability, the Respondent agrees to pay the Applicant and the Applicant agrees to accept the sum of £6,779.69 in full and final settlement of those elements of the claim identified in 1.1 and 1.2 above only.  In addition, the Respondent agrees to provide an employment reference on request in a form agreed by both parties and the Applicant agrees to provide the Respondent with her medical certificate for the period 20th January 2011 to 24th March 2011.

3. The sum is an ex-gratia payment and therefore deductions for Social Security and Income Tax will not apply.  It is the responsibility of both parties to ensure that they are aware of their legal obligations.  The payment will be made by cheque within 14 days of this JACS1 being counter-signed by the Respondent.

4. Outstanding element of claim: Both parties agree that the Respondent’s procedures that resulted in the termination of employment on 24th December 2010 were unfair, although the parties were unable to agree the level of compensation that should be paid by the Respondent.  The parties therefore agreed to ask the Employment Tribunal to decide on the appropriate compensation to be paid in respect of the claim of unfair dismissal only, as identified in 1.3 above and that no further evidence on the facts in relation to the unfair dismissal will be submitted to the Tribunal unless the Tribunal issues specific instructions to the contrary.  Any breach of this clause may result in either party taking further action against the other which may include the Employer seeking to re-claim any sums paid under this settlement agreement.

4.  The Tribunal was convened on the 3rd November 2011, in order to decide upon the quantum of compensation to be paid to Ms Smith in respect of the admitted unfair dismissal from her employment by the Respondent, and to hear the Respondent’s submissions for reducing the amount of such compensation payable to Ms Smith.

THE LAW

5. Article 77 of the Employment (Jersey) Law 2003 (“the Law”) states that where a complaint of unfair dismissal is well founded, and no direction is made for continued employment, the Tribunal shall make an award of compensation for such unfair dismissal in accordance with provisions of Article 77F of the Law.

6. Article 77F(1) of the Law states that such compensation awards are to be calculated in accordance with the scale of compensation set out in the Employment (Awards) (Jersey) Order 2009 (“the Awards Order”).

7. Article 77(3) of the Law states that any award made in accordance with the Awards Order, “may be reduced by such amount as the Tribunal considers just and equitable having regard to any of the circumstances described in the [following] paragraphs (4) (5) (7) (8) (9) and (10).” All of these paragraphs contain reasons why the Tribunal might want to reduce an award it is required to make for unfair dismissal.  In this case the Respondent relied upon the reasons set out in paragraphs 77(F) (8), (9) and (10) which states as follows:
77F    Compensation awards

(8)    The complainant has been awarded a redundancy payment under any enactment or is entitled to a 
redundancy payment under his or her contract of employment.


(9)    The complainant has refused an offer by the employer made before commencement of 
proceedings before the Tribunal for an amount equal to the maximum award that the Tribunal 
could award in respect of the complainant under Article 77(2) or Article 77E(3)(a) (as the case 
requires).


(10)  Any circumstances that the Tribunal considers would be just and equitable to take into account.
8. The Tribunal has dealt in turn with each of the Respondent’s submissions regarding why it would be just and equitable to reduce Ms Smith’s award for Compensation for the reasons stated above.

THE RESPONDENT’S SUBMISSIONS AND THE TRIBUNAL’S DECISION
Article 77F(8)

9. The Respondent submitted to the Tribunal that: 

(a) In accordance with Article 77F(8) of the Law it would be just and equitable for the Tribunal to reduce Ms Smith’s award of compensation for unfair dismissal by the amount received already for her as compensation for loss of office (“the Redundancy Payment”), 

(b) In the alternative, it would be just and equitable, in accordance with Article 77F(8), for the Tribunal to take into account what Ms Smith might have been entitled to if the redundancy provisions contained in the Law had been in force at the time of Ms Smith’s redundancy and that the Tribunal should reduce Ms Smith’s award for compensation for unfair dismissal by the amount she received in excess of compensation for her redundancy.

10. Miss Gillies pointed out to the Tribunal that no similar provision to Article 77F(8) appears in the Employment Law of Guernsey or the Isle of Man and the only analogous provision in English Law was contained in Section 122(4) of the Employment Rights Act 1996 which states as follows:

(4) The amount of the basic award shall be reduced or further reduced by the amount of –

(a) – (not applicable)

(b) any payment made by the employer to the employee on the ground that the dismissal was by way of redundancy.

The Tribunal were also referred by both parties to the English cases of Bowyer v Siemens Plc, EAT 2005, and Boorman v Allmakes Limited [1995] I.C.R. 842, which concern the application of Section 122(4) above and in particular establish that a redundancy payment must be made following a dismissal by reason of redundancy, for such deduction to be applied.

11. Miss Gillies submitted to the Tribunal that Section 122(4) above is not helpful in this case because the Tribunal in England is required to reduce the amount of an award made by the amount of any payment made by an employer in respect of redundancy, whereas in Jersey the Tribunal has a discretion to reduce an award by such amount as it considers to be “just and equitable” and this discretion means that there is an entirely different approach to such award in the two jurisdictions.  The Tribunal agrees with this submission.

12. Miss Gillies also submitted that the intention of the legislature in giving the Tribunal discretion in these matters was to ensure that natural justice is achieved; the Tribunal agrees.  She also submitted that it is the intention of the English Law in Section 122(4) of the ERA above, that an employee should not benefit from a double award of unfair dismissal compensation and redundancy pay, and that the Tribunal should bear this in mind in exercising its discretion under Article 77F(8) of the Law.  With regard to this submission, the Tribunal is concerned that this interpretation of Article 77F(8) should prevail, for whilst the Tribunal will not tolerate an inequitable situation to exist, perhaps through a manipulative applicant for example, it can foresee a situation where an employee, eligible for a redundancy payment under the Law, has also been dismissed unfairly and is thus entitled to compensation under Article 77(2) of the Law – it does not follow that there will be an automatic 100% deduction of a redundancy payment from an unfair dismissal award.

13. Miss Gillies directed the Tribunal towards the decision of Whitley v States Employment Board, JET July 2011 where it was noted that the employee’s “generously enhanced” redundancy payment from his employer was sufficient to reduce his unfair dismissal award by 100%.  Miss Gillies pointed out to the Tribunal that if Ms Smith had been compensated for her redundancy under the provisions of the Law instead of her former employer’s own enhanced scheme, she would not have received £3,700.73 of the compensation that she received under Section 1:1 of the Settlement Agreement.  The Tribunal were urged to follow the decision in Whitley above, and reduce Ms Smith’s compensation for unfair dismissal accordingly as it would not be just and equitable to allow Ms Smith to benefit from both payments.

14. In the alternative, Miss Gillies submitted that as the Respondent, by following its policies, had paid to Ms Smith more compensation than she would have been entitled to under the redundancy provisions in the Law, she was in a better position than she could have been and that it would be just and equitable for the Tribunal to deduct this excess amount of £3,700.73 from the amount of compensation payable to Ms Smith in respect of her unfair dismissal.

15. Ms Smith replied to these submissions by pointing out that in fact no redundancy payment was made to her by the Respondent.  Ms Smith directed the Tribunal to paragraph 1:1 of the Settlement Agreement which refers to a claim by her for “an alleged breach of an ‘ad hoc’ contract by the Respondent in that the redundancy compensation due…has not been honoured”.  Ms Smith informed the Tribunal that throughout her negotiations with the Respondent, it refused to confirm that she had been made redundant from her post.  Accordingly, she found it difficult to understand why the Respondent was now asserting that the monies paid to her pursuant to paragraph 1:1 of the Settlement Agreement were in fact a redundancy payment after all.  Ms Smith also pointed out that paragraph 3 of the Settlement Agreement clearly sets out that the payments to her under the Agreement were made “ex gratia”, which must mean on a simple construction that they were, “freely made and with no obligation” (Publicis v O’Farrell EAT 2011) and that the Respondent should not be allowed to off-set this payment at a later stage.

16. In respect of the second submission Ms Smith maintained that she had not received any redundancy pay under any enactment and she was compensated for breach of her contract by paragraph 1:1 of the Settlement Agreement.  Accordingly, it would be unfair and unjust to deduct those monies from her compensation for unfair dismissal.

The Tribunal’s Decision

17. The Tribunal is persuaded by Ms Smith’s arguments.  It is plain to see that paragraph 1:1 of the Settlement Agreement refers to Ms Smith’s claim of breach of contract by the Respondent regarding its alleged promise to pay her a redundancy sum.  The Settlement Agreement does not say, ‘we agree to pay you £x by way of a redundancy payment’.  Instead it refers to a claim for “an alleged breach of….contract”, and paragraph 2 states that the Respondent agreed to pay the sum stated, “in full and final settlement of those elements of the claims identified in 1:1 and 1:2 above only”.  It is the Tribunal’s view that no other construction can be put on these words.  Article 77F(8) of the Law refers to the employee having been awarded a redundancy payment under the Law or their contract of employment.  Ms Smith may well have received a payment calculated on the basis of any redundancy payment she could have claimed from her former employers (and this point was  not established before the Tribunal) but that is not what paragraph 1:1 of the Settlement Agreement refers to.  Accordingly, the Tribunal will not exercise its discretion to reduce Ms Smith’s unfair dismissal compensation pursuant to Article 77F(8) of the Law.

ARTICLE 77F(9) OF THE LAW

18. The Respondent submitted to the Tribunal that in accordance with Article 77F9(a) of the Law it would be just and equitable for the Tribunal to reduce Ms Smith’s award under Article 77(2) because Ms Smith had refused an offer by the employer made before the commencement of proceedings before the Tribunal for an amount equal to the maximum award that the Tribunal could award in respect of Article 77(2) of the Law.

19. The Tribunal established from the parties that the maximum award Ms Smith could be entitled to pursuant to the Awards Order is £9,229.08.

20. Miss Gillies informed the Tribunal that the Respondent had made 4 offers to Ms Smith, 3 of which amounted to £9,229.08 and 1 which amounted to £11,048.01 (the last one).  Miss Gillies said that Ms Smith had refused all offers made.  The Tribunal were informed that the offers were made as follows:

	
	Date of Offer
	Date of Rejection
	Components

	(a)
	5/8/11
	17/8/11
	unfair dismissal, holiday claims & redundancy claims

	(b)
	8/9/11
	22/9/11
	unfair dismissal

	(c)
	27/9/11
	28/9/11
	unfair dismissal & holiday claims

	(d)
	28/9/11
	28/9/11
	unfair dismissal, holiday & redundancy claims


(note: Settlement negotiations started in the afternoon of 28th September 2011 and were concluded on 4th and 5th October 2011).

21. Miss Gillies explained that the offer in (a) above (“the First Offer”) of £9,229.08 comprised the elements of unfair dismissal, holiday and redundancy, with a provision that the monies that Ms Smith had earned during the ‘ad hoc contract’ would be offset against the offer, leaving a net total of £9,229.08, as the Respondent maintained that Ms Smith’s employment had ended on the 24th December 2010).  Miss Gillies explained that the offer in (b) above (“the Second Offer”) was in respect of Ms Smith’s complaint of unfair dismissal only, and the offer in (c) above (“the Third Offer”) was in respect of the unfair dismissal complaint and the outstanding holiday complaint only.  The offer in paragraph (d) (“the Fourth Offer”) was in respect of compensation for Ms Smith’s unfair dismissal complaints, redundancy situation and holiday claim.

22. Miss Gillies explained that all 4 offers were made on an “ex gratia” basis because the Respondent did not admit liability of the complaints.

23. Miss Gillies pointed out to the Tribunal that the wording of Article 77F(9) requires the Tribunal to take account of offers of Settlement which are equal to the maximum award that could be made by the Tribunal irrespective of the components of such offer and that accordingly, all 4 offers were at least equal to the sum that Ms Smith was eligible to  under the Law.

24. Ms Smith responded by informing the Tribunal that she in fact had initiated a Settlement process both at the conclusion of her internal appeal and through JACS shortly after filing her Form JET1.  Ms Smith told the Tribunal that she was clear in her mind that she had claims against her former employer in respect of unfair dismissal, outstanding holiday pay and breach of contract.  Ms Smith said that she took advice from JACS throughout this process and was encouraged by JACS in her claims against the Respondent.  Ms Smith told the Tribunal that she had rejected each of the offers made by the Respondent for the following reasons:

(a) The First Offer was rejected because of the element of set-off of her wages paid during the ‘ad hoc contract’.  Ms Smith informed the Tribunal that apart from the fact that she did not believe that the Respondent was entitled to make this set-off, it also meant that such offer of Settlement was not “equal to the maximum award” that the Tribunal could award in respect of unfair dismissal.

(b) The Second Offer was rejected by Ms Smith because it only referred to her complaint of unfair dismissal and Ms Smith firmly believed that she had claims against the Respondent in respect of outstanding holiday pay and breach of contract.  Ms Smith said that this offer also contained an element of offset of the monies paid to her during the ‘ad hoc contract’ and she was strongly advised by JACS not to accept this point.  Ms Smith said that she gave the Respondent detailed reasons for rejecting the First and the Second offer.

(c)
The Third Offer was made to her the day before the Directions Hearing of 28th September 2011.  Ms Smith said that she had been advised by David Witherington to use the Directions Hearing as a means of obtaining clarity on her heads of claim against the Respondent and that the rejection of the offer for that reason would cause ‘no harm’ to her.  Further, the Third Offer only referred to the unfair dismissal and holiday pay claims.  Ms Smith told the Tribunal that she was seeking to clarify with the Tribunal whether she also had a claim for breach of contract against the Respondent.  In fact the Deputy Chairman at the Directions Hearing ordered that Ms Smith did have 4 heads of potential claim against the Respondent; one for unfair dismissal, one for holiday pay and two separate claims of breach of contract.

(d) The Fourth Offer was rejected because it was made in writing 10 minutes before the start of the Directions Hearing on 28th September 2011.  Ms Smith said that the offer referred to compensation for unfair dismissal and holiday pay but appeared to include a set-off of the monies she was claiming in respect of the breach of her contract of employment and the effect of the Respondent’s offer on that claim was not clear to her.  Ms Smith said the new wording seemed to her, “to muddy the waters” and she was not at all sure of where she stood in respect of her breach of contract claims if she accepted that Fourth Offer.  Ms Smith told the Tribunal that she was very confused by the Fourth Offer which stated that it was only valid until 2.30pm, the commencement time of the Directions Hearing.  Ms Smith explained that she telephoned JACS immediately but Mr Witherington was unavailable and the JACS’ receptionist said that she should follow Mr Witherington’s earlier advice and seek clarity of her claims at the Directions Hearing.  Ms Smith said that as stated above, the Deputy Chairman directed at the hearing that Ms Smith should split her complaints into 4 heads of potential claim, including 2 for breach of contract, and upon receiving the advice of Mr Witherington at the end of the hearing, the terms of the Respondent’s offer became clear to her and the matter did proceed promptly to settlement. [Chairman’s note: for balance it must be noted that Miss Gillies said she would have extended the time frame of the Fourth Offer if she had realised that Ms Smith needed to obtain Mr Witherington’s advice upon its terms].

25. Ms Smith informed the Tribunal that Mr Witherington had advised her to sign the Settlement Agreement and let the Tribunal decide upon the amount of her unfair dismissal claim because in his opinion, the Tribunal would not offset the sums paid to her in respect of her breach of contract claims and holiday pay as these sums were expressed in the Agreement to be “ex gratia”, and thus ‘freely given’.

26. Ms Smith referred to the case of Uwins v C Le Masurier, July 2011, JET, and distinguished herself from Miss Uwins, because unlike Miss Uwins, who was warned quite clearly by JACS not to take all her claims to the Tribunal following the offer of a reasonable Settlement Agreement, Ms Smith had followed the advice of JACS that she should take her claims to the Tribunal for a ruling on clarity, which she had obtained, and which had in fact led to a settlement, and it would be unfair to penalise her for following this advice.  Ms Smith drew attention to the Tribunal’s  findings in paragraph 40 of the Uwins case, which refers to an earlier rejection of settlement by Miss Uwins and states as follows:


“It is plain to see that Miss Uwins was focussing on the contractual benefits that she believed were due to her on termination of her employment, and as payment of those benefits were bound up in the offer of compensation for her unfair dismissal, she had no choice but to reject such offer of compensation until the other matters were dealt with to her satisfaction.  Accordingly, the Respondent’s application to reduce Miss Uwins’ award of compensation for the reason contained in Article 77F(9) of the Law is rejected”
Ms Smith submitted that Miss Uwins’ position at that stage of her Settlement negotiations was analogous to her own.

The Tribunal’s Decision

27. The Tribunal can see from the detailed history of the offers of settlement made in this case that there were offers made by the Respondent of an amount equal to the maximum award that this Tribunal could award to Ms Smith pursuant to Article 77(2) of the Law.  However it is also clear that these offers were always bound up with other elements of Ms Smiths’ claim, either involving areas of set-off or just by not including them at all.  The Tribunal can see that the Fourth Offer was the offer most freely given by the Respondent and closest to that being sought by Ms Smith in her heads of claim.  There was some stress involved in this offer because of the time frame of availability of it as perceived by Ms Smith and there does appear to have been some genuine doubt by her of the extent and terms of such offer.  It is also clear to see that once the terms of the offer were clarified for her by Mr Witherington, that this matter proceeded swiftly to a conclusion and execution of the Settlement Agreement.  For these reasons, the Tribunal does not find that Ms Smith refused an offer made by the Respondent equal to the maximum award that the Tribunal could make, and the Respondent’s application to reduce Ms Smith’s compensation pursuant to Article 77F(9) of the Law is rejected.
ARTICLE 77F(10) OF THE LAW
28. The Respondent submitted to the Tribunal that in accordance with Article 77F(10) of the Law it would be just and equitable for the Tribunal to take into account certain circumstances of this case and reduce the amount of compensation payable to Ms Smith in respect of her unfair dismissal.

29. Miss Gillies submitted that the Respondent had actively sought to settle this case from the registration of Ms Smith’s complaint.  Miss Gillies suggested that the terms of settlement offered by the Respondent were reasonable and based on sound principles.  Miss Gillies reminded the Tribunal of the finding in Uwins v C Le Masurier Limited above, that Settlement Agreements are an “essential part of employment relations”.  Miss Gillies also pointed out that the Minister for Home Affairs had personally approved each offer of settlement in order to ensure that no more than was due to Ms Smith under the Law was offered to her out of public monies.  Furthermore, Miss Gillies reminded the Tribunal the Respondent had admitted unfairly dismissing Ms Smith, thus avoiding the expense of a hearing and stress to the Applicant.  Miss Gillies pointed out that the Respondent had never recognised the ‘ad hoc’ employment contract with Ms Smith and had always made it clear that it would never pay her more than 12 weeks compensation for her length of service whether that comprised 6 weeks’ unfair dismissal monies and 6 weeks’ redundancy monies, or 12 weeks unfair dismissal (only) compensation.  Miss Gillies reminded the Tribunal that Ms Smith had failed to enter into the Settlement process and 2 months after the first offer of Settlement was made, the Respondent still found itself before the Tribunal, a situation it tried to avoid throughout.  For all of these reasons, Miss Gillies submitted that it would be just and equitable for the Tribunal to reduce the amount of Ms Smith’s compensation for unfair dismissal.

30. Ms Smith replied to these submissions that she denied absolutely that she had not been co-operative in settling her claims against the Respondent and the Tribunal were referred to her reasons for failing to engage with each offer of settlement as set out in paragraph 24 above.  Ms Smith submitted that the only reason the Respondent had admitted unfairly dismissing her was because it wanted to avoid exposing the extent of its wrong doing in a public hearing.  In her opinion, all the offers of settlement by the Respondent were just an exercise in damage limitation.  Ms Smith asked the Tribunal to remember that it had been admitted by the Respondent that she had been unfairly dismissed from her employment.  Ms Smith pointed out to the Tribunal that she asked JACS to contact the Respondent and start negotiations for a Settlement and that throughout the process she had followed the advice given to her by JACS as all she wanted was to achieve a fair settlement of her claims against her former employer.  Ms Smith said that sometimes the terms of the offers made to her were not clear to her and up until the final offer, which she accepted, they did not coincide with the matters that she was claiming for.

The Tribunal’s Decision

31. The process of settlement of this matter was slow and detailed.  In fact it is only practical for the Tribunal to reflect the major points of negotiation in this judgement.  The Tribunal is also hindered because the complaints were not adjudicated upon by the Tribunal, therefore there are no findings of fact in this case – only various points of common ground which have come to the Tribunal’s notice during the Interim Hearing, two Directions Hearings and this hearing as to quantum.  However, Ms Smith did not present herself as manipulative of her position with her former employer or scheming as to how she might better her position financially.  The Tribunal is of the opinion that she genuinely believed she had complaints against her former employer for unfair dismissal, unpaid holiday pay and breach of her contract of employment.  It was apparent to the Tribunal that Ms Smith is an intelligent woman who was trying to understand the process she found herself in.  It is clear that Ms Smith sought advice from JACS and followed it.  It was also clear that she needed to understand her position in respect of each head of claim and the terms of the offers of settlement before she could move on in the negotiation.  That being said, it was apparent that Ms Smith did not delay the procedure at all: it must be remembered that offers 3 and 4 were made within 24 hours, and once the terms were clarified and understood by Ms Smith, a successful settlement was reached.  The Tribunal is mindful that the final terms of the Settlement covered each aspect of Ms Smith’s claim and the Respondent admitted unfairly dismissing Ms Smith from her employment.  As stated above, the Tribunal does not believe that Ms Smith caused negotiations of this matter to be delayed or protracted and does not appear to be an unworthy recipient of compensation.  Accordingly, the Tribunal cannot see how this end result deviates from any other Settlement of an Applicant’s claim and the Respondent’s submission that there are circumstances in this case that would make it just and equitable to reduce Ms Smith’s compensation for unfair dismissal, fails.

THE TRIBUNAL AWARDS
32. Ms Smith was employed by the Respondent for more than 2 years but less than 3 years.  It was agreed by the parties at a Directions Hearing held on 12th October, 2011 that Ms Smith’s gross weekly wage at the Effective Date of Termination of her employment was £769.09.  In accordance with the provisions of Article 77(2) of the Law and the Awards Order, the Tribunal HEREBY AWARDS the sum of £9,229.08 to Ms Smith by way of compensation for her complaint of unfair dismissal from her employment.


Ms Smith’s award is calculated as follows:



£769.09 x 12 weeks = £9,229.08

33. In accordance with the provisions of this decision, no order for reduction of this sum is made by the Tribunal.
Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
1805-72/11
Applicant: 

Mr Carlos Carvalho
Respondent:

T.J.W. Construction Ltd

Case Summary: 
Unfair Dismissal, No Contract, Holiday Pay & Payment of Wages 
Hearing on 

17th November 2011

Before:  
Mr David Le Quesne, Chairman; 

Mrs Susan Armes and Mr John Noel, Panel Members


Representation: 
For Applicant: 
The Applicant represented himself
For Respondent:
Mr Stephen Campbell, Director 
THE FACTS
1
Mr Carvalho was employed as a carpenter by the Respondent from 11th November 2010 until 21st April 2011. We dismissed Mr Carvalho’s claim for unfair dismissal because he was not employed for 26 weeks. That left his claims for holiday pay and a shortfall in his last pay packet.

2
We were provided with a copy of a contract of employment, but Mr Carvalho said that the signature on it was not his, and he had not seen it until it was sent to him by Mr Campbell after the employment ended. Mr Campbell told us that his foreman had “doctored” the contract, which is to say had produced it and written on it Mr Carvalho’s signature. In other words, it was a forgery. Mr Campbell’s frankness was as laudable as his foreman’s behaviour was disgraceful.

The result is that there were not written terms of employment as required by the law. We add, although it was not a matter of complaint by Mr Carvalho, that he was not provided with payslips as required by the law.

3
Mr Campbell told us that, although there was not a written contract, Mr Carvalho knew perfectly well, as did the other employees, that holiday pay was included in the payment received by him and other employees. There is some truth in this, in that Mr Carvalho told us that he asked Mr Campbell, before Christmas, about holiday pay and was laughed at.

On the other hand, Mr Carvalho told us that when he started the employment, he assumed that he would receive holiday pay in accordance with the law, and only later, as a result of the incident described in the previous paragraph and of talking to other employees, did he realise that the employer would not give holiday pay.

4
The law requires a written statement of the terms of employment, and it describes matters which have to be included in that written statement. The purpose of this is so that both parties to the contract can be sure of the essential terms of the employment. If the employer obeys the law, there can be no room for this sort of dispute about holiday pay. 

In this case, even if Mr Carvalho received from Mr Campbell the impression that he was not going to be paid holiday pay, that does not really touch on the question of whether he was entitled to pay. There is a difference between being told that you are not going to be paid, and being told that you are not going to be paid because you are not entitled to the payment. Mr Carvalho, like any employee, is entitled to know, from his written contract of employment, what is his entitlement to holiday pay, and we are clear that he was not informed that the pay he received included payment holiday pay; he did not receive a contract to inform him, and he did not receive payslips to inform him.
Our decision therefore is that, in the absence of a written agreement between the parties that Mr Carvalho’s weekly pay included holiday pay, he was entitled to holiday pay in accordance with the law.

We therefore order the Respondent to pay to Mr Carvalho holiday pay as follows:


3 bank holidays @ £116.00 per day = £348.00


5 days holiday pay @ £116.00 per day = £580.00
5
The Respondent deducted from Mr Carvalho’s last pay packet £47.70 because of poor workmanship requiring work done by him to be re-done. There was no contractual right to make such a deduction (we have already found that there was no written contract), so the Respondent had no right to do this.

Therefore, we order the Respondent to pay to Mr Carvalho the sum of £47.70. 

6
This means that the Respondent must pay to the Applicant:

£348.00

£580.00

£  47.70

£975.70 total
Signed:

Mr David Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
0206- 79/11
Applicant: 

Graeme Le Cornu
Respondent:

Jersey Deep Freeze Limited 
Case Summary: 
Unfair dismissal

Hearing on 

24th November, 2011

Before:  
Mr David Le Quesne, Chairman; 


Mr Mark Therin & Mr John Noel, Panel Members.


Representation: 

For Applicant: 
The Applicant was represented by Jim McKnight 
Respondent:
The Respondent was represented by Andrew Duquemin, Director of Jersey Deep Freeze Limited
THE FACTS
1. Mr Le Cornu was employed as a refrigeration engineer by the Respondent (‘JDF’) for thirteen years until he was dismissed for gross misconduct on 27th May 2011.  He claims that his dismissal was unfair in that (a) the process leading to it was unfair and (b) the facts did not amount to misconduct sufficient to justify dismissal, let alone instant dismissal.
The Process
2
On 20th May 2011 there was an informal discussion in the Respondent’s premises between Mr Duquemin and Mr Le Cornu, with Mr Joao Pestana, an employee and shareholder, present but working on some machinery, in which Mr Duquemin told Mr Le Cornu that he had not properly performed one or two jobs, and that there would have to be a formal investigation possibly followed by formal disciplinary proceedings.  There followed a letter from Mr Duquemin on 24th May asking Mr Le Cornu to attend a preliminary investigation meeting on Friday, 27th May at 3.30pm. Mr Le Cornu was told in the letter:
i.
that Mr Duquemin and Mr Jim Quigley, another employee and shareholder, would be present;

ii.
the five allegations of poor performance which were to be investigated;

iii. 
that he could be accompanied by a representative or colleague.


The penultimate paragraph of the letter was as follows: “If there is anything which is unclear at the meeting, you should say so immediately. If you think you have not had an opportunity to put your case as fully as you wish, you should also say so. I should point out that one possible sanction, should there be reasonable belief that the above situations are proven, could be dismissal. Please find enclosed a copy of the Disciplinary Policy.”
3
On 27th May, the meeting started with the investigation, and we accept, on the basis of the notes taken by Mr Quigley and, more important, the evidence we heard, that the five issues were freely debated between Mr Duquemin and Mr Le Cornu.


We think it right to make the point that the handwritten notes were  not as full or clear as we would have wished, given the importance of the matter – the possible dismissal of an employee. Nonetheless, the combination of notes and evidence from the witnesses did satisfy us that the investigation was fair.


After about two hours, the investigation concluded. Mr Le Cornu and his work colleague, whom he had arranged to accompany him, went to a café near the premises, and Mr Duquemin and Mr Quigley considered whether to take the matter forward to a disciplinary hearing. They concluded that this would be appropriate.

4
After a break of about half an hour, the meeting reconvened. Mr Duquemin told Mr Le Cornu that the facts justified a disciplinary hearing, and that hearing could proceed immediately, or could be adjourned if Mr Le Cornu so wished. Mr Le Cornu said that it could proceed immediately.

5
We have been troubled by the disciplinary meeting immediately following the investigation meeting, but we have concluded that, although it would have been preferable to allow at least a day or two between hearings, in the circumstances in this case, this part of the process was fair. In deciding this, we take into account

i.
the issues were clear and simple;

ii
Mr Le Cornu had been through a preliminary hearing and disciplinary meeting previously, in June 2009. In that instance, he was accompanied by the same colleague, so the procedure was familiar to both of them;

iii
Mr Le Cornu was asked if he wanted to deal with the disciplinary hearing on another day, and he declined. He struck us as a man who was quite capable of making up his own mind;

iv
the environment was a small company, with half a dozen employees, and the four people in the room knew each other well and worked together; they were work colleagues. Thus, we do not think that Mr Le Cornu would have had the feeling that he could not state that he wanted a delay. He was not dealing with senior and unknown people in a large organisation.

6
The disciplinary meeting lasted about half an hour. This is explained by the evidence from both Mr Le Cornu and Mr Duquemin, that discussion of the issues had more or less been exhausted in the previous stage, and little more was said by either party.

Mr Le Cornu then was informed by Mr Duquemin that the decision was to dismiss him instantly on the ground of gross misconduct.

7
On 2nd June Mr Duquemin wrote to Mr Le Cornu to “…confirm the decision taken at the Disciplinary Hearing that you be dismissed without notice on grounds of Gross Misconduct in accordance with our Disciplinary Policy.” He informed Mr Le Cornu of his right of appeal and also told him that as an act of compassion he would be paid six weeks’ pay. In his letter Mr Duquemin referred to each of the allegations and what the disciplinary panel had found on each one.

8
There are matters in the process which should have been handled differently, notably

i
The employer should have taken fuller notes, if only to make it easier to satisfy the Tribunal that the hearings were fair.

ii
There should be an interval between the investigation and disciplinary hearing. Such a gap gives the employer to provide a copy of the notes to the employee and to summarise the issues to be considered at the disciplinary stage. It also gives the employee time to consider and take advice.
Nonetheless, we are satisfied that the process as a whole was fair. Essentially, Mr Le Cornu did know what was alleged and did have ample opportunity to answer the allegations. Of course he was under pressure, in that he was involved in a disciplinary process, and had been warned that a consequence might be dismissal, but in the context of this case, this pressure was much less than in many other cases. If, as we suspect was the case, Mr Le Cornu did not contemplate that he might actually be dismissed, this was his fault, for he was given sufficient warning of the possibility.

The Misconduct

8
There were five matters of alleged negligent performance of his duties by Mr Le Cornu. We were given letters by managers from two customers, one a major hotel and the other a chain of garages, stating that due to what they perceived as failures by Mr Le Cornu properly to perform his duties, they did not want him back on their premises.


We heard much evidence about the technicalities of freezers and refrigerators and their repair, designed to convince us that what Mr Le Cornu did either was or was not appropriate, but we cannot judge such matters.  Our approach has to be to consider whether it was within the range of reasonable decisions for the employer, JDF, to find that the performance by Mr Le Cornu of the tasks in question was negligent. Common sense, as well as the evidence we heard, shows that experts, whether in the world of refrigerators and freezers or in any other specialised field, hold very different views on matters within their expertise. In this case, both Mr Le Cornu and Mr Duquemin recognised the expertise and experience of the other. 

9
In our judgment, it was reasonable for the Respondent to decide that, overall, the actions of Mr Le Cornu were negligent. Without the evidence of independent experts, we could not say whether Mr Le Cornu was right in his assertions that the actions he took were reasonable, or whether Mr Duquemin was right in saying that those actions were the wrong ones or were performed negligently. But, we find that Mr Duquemin genuinely believed, after proper consideration, that the actions, or some of the actions, of Mr Le Cornu were negligent, and perhaps seriously negligent.


Negligence in the performance of work generally is misconduct. In the majority of cases, it is not misconduct which justifies instant dismissal. In fact, in that vast majority, the consequence is a discussion between employer and employee designed to prevent a recurrence, but depending upon matters such as the seriousness of the negligence, whether it has occurred before, the consequence may be more serious.

10
Here, the misconduct was serious mainly because of its consequence, which was that the two clients to which we have referred were deeply unhappy. One wrote that unless JDF sent somebody other than Mr Le Cornu “we would be cancelling our maintenance contract and taking our business elsewhere.” The other wrote that he “no longer wanted Graeme to attend our site to carry out service calls or maintenance.” Mr Duquemin told us that in those two cases, and in a third, he was seriously worried that the clients would cease to do business with JDF.


We find that the decision of the Respondent that the misconduct of Mr Le Cornu justified his dismissal was reasonable. Put differently, that decision was within the range of reasonable decisions which the employer could have made.

Gross  Misconduct

11
We have decided that the process was fair, and that the decision that the misconduct by Mr Le Cornu justified his dismissal was reasonable. The last step in this process is to decide whether it was reasonable to regard Mr Le Cornu’s conduct as gross misconduct; if it was, instant dismissal was appropriate, if it was not gross misconduct, Mr Le Cornu should have been dismissed on notice.

12
The employer was fully entitled to treat Mr Le Cornu’s negligence as serious in the light of the reaction by the customers. No employer, let alone a small business like JDF, can afford, particularly in a small island, for customers to be so unhappy as to bar an employee from working on their premises. Reputational and business risks were, properly, in the forefront of Mr Duquemin’s mind. 


Mr Duquemin made the good point that there was a business risk in retaining an employee who had been found to be negligent on several occasions; for instance, if there were further negligence when dealing with one of the Respondent’s biggest customers, that business could be lost.

13
The hotel and garage chain to which we have referred between them did not provide a large part of the Respondent’s work, but they are important businesses in Jersey and we accept that they are important clients of JDF. There would not have been a significant impact upon the business of JDF had those two businesses been informed that Mr Le Cornu would not service their machinery.

14
It is rare, in our experience, for negligent performance of a job, in the absence of special circumstances, to result in instant dismissal. Normally, we see an employer discerning a worrying trend and taking initially low level action designed to improve performance. Should performance not improve, the disciplinary action escalates until notice is given.


In his case, we accept that the actions occurred within a fairly short span of time, so there was not a trend. It was a group of negligent actions occurring close together and all requiring a reaction by the Respondent at the same time.


Nonetheless, we have concluded that it was not reasonable of the Respondent to treat these matters individually or collectively as gross misconduct.  We understand the position taken by Mr Duquemin, particularly in relation to reputation and business risk. However, the obvious action on the conclusion of the disciplinary hearing was to conclude that Mr Le Cornu could not be trusted properly to perform his duties, and therefore should be given notice of dismissal. This is what occurs in the majority of ‘performance’ dismissals: if an employee cannot or will not perform according to reasonable expectations, he is given notice to leave.


We have searched for factors which make this misconduct, in failing to perform, particularly serious, but we find none. We have not been satisfied that there was any dishonesty (this was not seriously alleged), and the threat to the business was manageable, in that Mr Le Cornu merely had to be kept away from the two or three customers who complained about him whilst he served his notice. Mr Duquemin stated that this was not an issue as to Mr Le Cornu’s competence, for he acknowledged his competence, which is why he was employed by JDF for thirteen years. Mr Le Cornu was dismissed because he performed negligently a fairly limited number of jobs, and we find no justification for treating that misconduct as gross, and thus we find that, whilst it was reasonable to dismiss Mr Le Cornu, it was not reasonable to instantly dismiss him due to gross misconduct.

15
The consequence of this decision is that Mr Le Cornu is entitled to be paid for the period of notice to which he was entitled, which was 12 weeks. In fact, he was given an ex gratia payment of six weeks’ notice, so he is entitled to payment of the other six weeks. To calculate the entitlement, we have looked at the weekly gross pay used by the Respondent to calculate Mr Le Cornu’s holiday entitlement (according to the JET 2 form), and this produces gross weekly pay of £668.00, which is the figure given by Mr Le Cornu in his JET 1 form. So, the calculation is 6 x £668.00 = £4,008.00. 


We therefore order the Respondent to pay to the Applicant £4,008.00.

Signed:

Mr David Le Quesne, Chairman
Dated:
Jersey Employment Tribunal


This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.
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Background Information
1. Mr Graham was employed by the Respondent as a Foreman between the 6th October 2008 and the 15th October 2010.  The Respondent commenced a disciplinary process against Mr Graham but abandoned it without reaching a conclusion regarding Mr Graham’s conduct, choosing instead to dismiss Mr Graham with one week’s notice. Mr Graham considered that he had been unfairly dismissed from his position and complained of this to the Tribunal on the 1st November 2010.  Mr Graham also made claims in respect of notice pay due to him, outstanding holiday pay and unpaid wages.  In addition, Mr Graham asked the Tribunal to consider making a direction for his continued employment by the Respondent pursuant to Article 77(1) of the Employment (Jersey) Law 2003 (“the Law”).  The Respondent admitted unfairly dismissing Mr Graham from his position and sought to reduce the amount of compensation payable to Mr Graham in respect of his unfair dismissal pursuant to article 77 (2) of the Law on the basis that it had already offered Mr Graham an amount equal to the maximum amount of compensation that the Tribunal could award to Mr Graham, prior to the commencement of proceedings pursuant to a Settlement Agreement (Article 77F (9) of the Law).  The Respondent also disputed the other claims made by Mr Graham in respect of notice pay, holiday pay and outstanding wages.  At a hearing held on 30th June 2011 the Tribunal found that Mr Graham was quite right not to have accepted the amount of compensation offered to him by the Respondent because the Respondent had incorrectly calculated the effective date of termination of Mr Graham’s employment.  The correct calculation of this date meant that Mr Graham was entitled to more compensation for his unfair dismissal and this also had a positive effect on his claims for notice pay and holiday pay.  At the hearing held on 30th June 2011, Mr Graham was steadfast in his request that the Tribunal consider making a direction for his continued employment as opposed to awarding him compensation for his unfair dismissal.  Accordingly, the remedies aspect of Mr Graham’s complaints against his former employers in respect of his unfair dismissal was adjourned for a further hearing.  However, it was decided by the Tribunal on the 30th June 2011 that due to the long period of time that had elapsed since Mr Graham’s dismissal it would not be practicable for the Tribunal to order Mr Graham’s reinstatement to his old position, although the Tribunal was prepared to consider Mr Graham’s application for a direction that he be re-engaged by the Respondent or one of its associated companies in Jersey pursuant to Article 77A of the Law.  Unfortunately, despite many attempts by the Tribunal Registrar, the Respondent was not available to attend a hearing of Mr Graham’s application until the current date.

The Facts in Respect of this Application

2.  Mr Graham was employed as a Foreman by the Respondent.  The Respondent is one of a group of companies in the Garenne Construction Group which has business in Jersey, Guernsey and the United Kingdom. Mr Graham informed the Tribunal that, as a family man, he wished to be re-engaged as a Foreman by one of the Jersey companies in the Garenne Construction Group, and the Tribunal do not consider this to be an unreasonable request.  The Tribunal heard evidence from Mr Holmes that the Jersey based businesses of the Garenne Construction Group are:

· Camerons Limited – a successful general building contractor for all

 sectors of the built environment.

· Geomarine Limited – a successful civil engineering contractor offering a whole range of civil engineering services.

· Granite Le Pelley Limited – a specialist stonemasonry firm.

· Amalgamated Facilities Management Limited (“AFM”) – a dedicated 
facilities management company for large commercial properties.

· Rabeys Commercial Vehicles Limited – a specialist provider for the sale, lease and maintenance of commercial vehicles to businesses.  

3. Mr Holmes and Mr Horsley produced schedules in respect of each of the above companies detailing the numbers of staff engaged in each business.  They also each provided evidence regarding the employment needs of each business both in October 2010 and in November 2011.  The Tribunal learned the following information about each business:

3.1  Camerons Limited:
Mr Holmes explained that in fact Camerons Limited (“Camerons”) does not employ a great number of people directly as it generally relies upon the services of local sub contractors in developing its construction sites.  The Tribunal learned that the sub contractors all have their own supervisory staff who report to a Site Manager, and his direct Manager, both of whom are employed by Camerons.  Mr Holmes said that Camerons do have certain skilled operatives working on the sites from time to time but these people report to the Site Manager, not a foreman, and in fact there are no foreman positions within Camerons.

3.2 The Tribunal learned that whilst Camerons continues to be a successful construction firm, it has had to lose 13 members of staff in the last year, 3 of which were paid weekly staff.  Mr Holmes explained that this reduction in staff numbers was reflective of a falling workload within the construction industry (See paragraph 5 below).

3.3 Geomarine Limited

Mr Horsley gave evidence that the staff numbers of the Respondent had stayed fairly stable over the last year, with only the loss of 4 positions, 2 of which were weekly paid operatives.  Mr Horsley explained that the Respondent had altered its structure so that now it maintained only 4 foreman positions, as opposed to 6, plus a general foreman, a year ago.  Mr Horsley said this was because the junior managers of the firm are now expected to take on a foreman’s role if required.  Mr Horsley said that junior managers would be expected to hold a qualification in civil engineering such as a University Degree or HND qualification and also their pay structure was different to the weekly paid operatives because their overtime was usually not paid, in fact these junior managers often earned less than a weekly operative on a site.
3.4 Mr Horsley said that in August 2010, the Respondent had advertised for a “Civils Site Foreman” in the Jersey Evening Post, but this job was different to that held by Mr Graham because the Respondent was specifically looking for someone with experience in “concrete work, deep drainage, street works and utilities”. Mr Horsley said that in fact no suitable candidate had come forward for that role and the Respondent had decided to absorb the need for that expertise within its existing skill set.
3.5 Mr Horsley informed the Tribunal that whilst the Respondent was still trading successfully, it was anticipated that its business would suffer as a consequence of the downturn in construction business which was forecast for 2012 and there were no plans to hire more foreman in the future.  Mr Horsley confirmed that Mr Graham’s role had not been filled when he left the business in October 2010.
3.6  AFM


Mr Holmes informed the Tribunal that AFM’s business had 2 divisions: a facilities management team and a mechanical and projects team.  It was explained that the facilities management team breaks down into further, smaller, teams of people skilled in the maintenance of the facilities used by a large office building, such as air conditioning and security alarms.  The skilled operatives in the mechanical and projects team report directly to their Project Managers, and all employees are used to working in a confidential environment.  Mr Holmes explained that none of these employees work as members of gangs of workers, and all report directly to their section managers.  Accordingly, there was no concept of a ‘Foreman’ at AFM.
3.7 Mr Holmes informed the Tribunal that the business of AFM was stable in the present economic climate, although it had lost 5 employees (all paid weekly operatives) in the last year, none of which would be replaced.       
3.8  Granite Le Pelley Limited


Evidence was heard from Mr Holmes that Granite Le Pelley Limited is a newly established company involved in highly specialised work concerning the installation of stone clad facades and large scale paving works.  Until very recently this business was run by one manager only (appointed by internal transfer) but it has recently been decided to expand this business to include a construction manager and a general weekly paid operative.  Mr Holmes said that there was no role for a foreman at this business.

3.9 Rabeys Limited

Mr Holmes explained to the Tribunal that this business was staffed by persons trained in specialist vehicle maintenance and the whole business was geared around workshop mechanics and parts for these vehicles.  Certificates showing the specialised qualifications of the workshop foreman were shown to the Tribunal.  It was apparent to the Tribunal that Mr Graham did not possess these qualifications.  Mr Holmes added that over the last year Rabeys Limited had lost one technician and there were no plans to recruit to replace that employee at this time.

4 Evidence was heard from Mr Holmes based on a document headed “chart of analogous positions to that of Foreman within Garenne Construction Group Jersey based companies”, that in fact the only foreman positions in the Group were with Geomarine (employed 4 foreman as at November 2011) and Rabeys Limited (one foreman as at that date) and there were no vacancies for foreman in the Group.  Mr Holmes went on to say that he did not foresee any such new vacancies becoming available for another 18 months or 2 years because of the economic climate.

5  The Tribunal were informed that Mr Holmes is very experienced in the construction industry and had held a number of significant representative roles of the industry including Chairman of the Construction Council. From this position of authority and experience, Mr Holmes voiced an opinion to the Tribunal that the construction industry in Jersey is facing a massive downturn in business without some sort of stimulus from the government due to the current economic climate.  Mr Holmes referred the Tribunal to the September 2011 edition of the Jersey Business Tendency Survey which was published by the Statistics Unit of the States of Jersey. Mr Holmes drew the Tribunal’s attention to the fact that the Business Activity Indicators in that survey for the construction sector were all negative, with the references to Input Costs, Profitability and Business Optimism being the most strongly negative.  

6 Mr Horsley gave evidence that shortly after he joined the Respondent as its Company Manager in May 2010, he became aware of complaints from the management and workers that Mr Graham was uncooperative with senior managers and not following their reasonable instructions, and also that he was difficult and intimidating in his manner.  Mr Horsley said that in fact none of the ‘6-8 people’ who had complained to him that Mr Graham was intimidating was willing to give evidence before the Tribunal in case of any repercussions from him.  Mr Horsley informed the Tribunal that this was very serious in his opinion as Mr Graham, as a foreman, was not in a position to dismiss the managers’ opinions, especially as the managers were all highly qualified in their field and Mr Graham was not.  Mr Horsley said that this attitude had potentially dangerous implications too, as it was imperative that a qualified person’s advice be listened to.  He added that there were also financial implications of Mr Graham’s behaviour, in that the Respondent had built up a good reputation in the local market and he did not want the firm damaged by any suggestion that their managers were incompetent.  Mr Horsley gave an example of a particularly large project undertaken by the Respondent on which Mr Graham had been foreman, where Mr Graham had simply dismissed an extremely experienced manager as “incompetent” and the subsequent complaints made against Mr Graham as “trivial”.  Mr Horsley told the Tribunal that this was a technically acclaimed project and it was not appropriate for Mr Graham to behave in that manner.  Mr Horsley said that he met with Mr Graham to discuss the matter and he had also mentioned that Mr Graham’s work experience was more akin to a general construction site rather than a civil engineering site, but Mr Graham had said that he found his job with the Respondent “easy” and that it “paid the bills”.  Mr Horsley said that these statements made him feel very uneasy about Mr Graham’s continued employment especially from a Health and Safety point of view.  Mr Horsley concluded that for all of these reasons he had lost trust and confidence in Mr Graham and did not wish to see him re-engaged in the business.  Furthermore, Mr Horsley said that Mr Graham’s re-introduction to the Respondent’s business would be detrimental to the harmony of the workforce.  

7 In reply Mr Graham made the point that no-one had complained of intimidation by him in the various anonymous emails to Mr Horsley complaining about his attitude to his work.  Furthermore, Mr Graham added that as a foreman he was responsible for the type of work that was done on the instructions of a manager and also the quality of the materials instructed to be used. Accordingly, he had every right to express his opinion as foreman if he did not consider that an appropriate decision had been made.  Mr Graham added that he agreed that he had not got along with two of the managers but that is not an abnormal situation in a workforce and should not present a bar to his return to work.  Mr Graham added that he believed that there was more movement in the Respondent’s workforce than had been disclosed to the Tribunal by Mr Horsley and Mr Holmes. Mr Horsley said that these accounts were ‘headcount’ shots of the employment position when Mr Graham worked for the Respondent and now, and not a reflection of the movement in staff throughout that year.  However, but he was sure that, with the flexibility of the junior manager’s role, the Respondent would not need to hire any more foremen for the foreseeable future.

8 Mr Horsley admitted on direct questioning from the Tribunal that he had abandoned the disciplinary process with Mr Horsley because, whilst he had ‘evidence’ that Mr Graham was showing ‘no respect’ to the managers, none of the people involved wanted to give evidence against him.  Mr Horsley said that he felt he had reached an impasse and at the time he considered that his most appropriate action would be ‘to let Mr Graham go with a compromise agreement’. 

9 Mr Holmes confirmed that he had nothing to do with the staffing matters of the Respondent and had had no direct contract with Mr Graham.  Mr Holmes agreed that he had received an email from Mr Graham asking for assistance with the manner of his dismissal but upon learning that Mr Graham was being offered a compromise agreement, decided not to get ‘involved’ in the matter.  Mr Holmes added that he would be concerned that if Mr Graham was to be re-engaged by a company in the Group, his attitudes to the management would be taken into the group’s other companies.  Mr Holmes informed the Tribunal that in his opinion, it was essential in the current economic market that the Geomarine Companies are the best available, and to do this the management must have the respect, trust and loyalty of all their staff, as those qualities will also be perceived by the public.

10  Mr Graham pointed out that to this day he is still not aware of the reason why he was dismissed by the Respondent, and that the loss of his job, for no apparent reason has caused him considerable stress and financial hardship.  

The Law

11  Article 77(1) of the Law states that if a complaint of unfair dismissal is found to be ‘well-founded’ by the Tribunal, then, if the Applicant wishes, it shall make a direction for continued employment under Article 77(A) of the Law.  Article 77 (2) provides that if no direction for continued employment is made, then the Tribunal shall make an award of compensation calculated in accordance with Article 77(F) of the Law.

12 Article 77(A) states that a direction for continued employment can either take the form of an order for reinstatement or re-engagement of the employee.  At the hearing of 30th June 2011 Mr Graham stated that he wished to be either reinstated or re-engaged, and the Tribunal decided that it would not be practicable to reinstate Mr Graham to his previous position.  Accordingly the Tribunal are considering Mr Graham’s re-engagement by the Respondent. 

13 Article 77(C) sets out the provisions of the Law concerning a direction for re-engagement, as follows:




Direction for re-engagement

(1)    A direction for re-engagement is a direction, on such terms as the Tribunal thinks fit, that the complainant be engaged by the employer, or by a successor of the employer, or by an associated employer as defined in Article 79(7), in employment comparable to that from which the dismissal took place or other suitable employment.

(2)    On making a direction for re-engagement, the Tribunal shall specify the terms on which the re-engagement is to take place, including –

(a)     the identity of the employer;

(b)     the nature of the employment; 

(c)     the remuneration for the employment;

(d)     any amount payable by the employer in respect of any benefit the complainant might reasonably be expected to have had but for the dismissal, excluding arrears of pay, for the period between the effective date of termination and the date of reinstatement.

(e)     any rights and privileges (including seniority and pension rights) which must be restored to the complainant upon reinstatement; and

(f)     the date by which the direction must be complied with.

(3)    For the purposes of paragraph (2)(d), “pay” excludes –

(a)     any contributions payable by the employer in respect of the complainant to any superannuation scheme or any bona fide pension scheme or any other scheme for the benefit of employees or for the benefit of any wife or widow of such employees or of employees’ children or other dependents; and

(b)     any bonus the complaint might reasonably be expected to receive during his or her employment by way of remuneration.

(4)    For the purposes of paragraph (3)(b), “bonus” does not include tips, commission or similar payments

14 The provisions of Articles 77(D)(4)(5)(6) and (7) of the Law set out the matters which the Tribunal must take into account when considering whether to make an order for re-engagement:

77D    Choice of direction

(4)    In exercising its discretion under Article 77A(b) the Tribunal shall take into account –

(a)     any wish expressed by the complainant as to the nature of the direction to be made;

(b)     whether it is practicable for the employer or a successor of the employer or an associated employer within the meaning of Article 79(7) (as the case requires) to comply with a direction for re-engagement; and

(c)     where the complainant caused or contributed to some extent to the dismissal, whether it would be just to direct that person’s re-engagement and (if so) on what terms.

(5)    Except in a case where the Tribunal takes into account contributory fault under paragraph (4)(c) it shall, if it directs re-engagement, do so on terms which are, so far as is reasonably practicable, as favourable as a direction for reinstatement.

(6)    Where in any case an employer has engaged a permanent replacement for the complainant, the Tribunal shall not take that fact into account in determining, for the purposes of paragraph (2)(b) or (4)(b), whether it is practicable for the employer to comply with a direction for reinstatement or re-engagement.

(7)    Paragraph (6) does not apply where the employer shows –

(a)     that it was not practicable for the employer to arrange for the complainant’s work to be done without engaging a permanent replacement; or

(b)     that –

(i)     the employer engaged the permanent replacement after the lapse of a reasonable period without having heard from the complainant whether the complainant wished to be reinstated or re-engaged, and

(ii)    when the employer engaged the permanent replacement it was no longer reasonable for the employer to arrange for the complainant’s work to be done except by a permanent replacement.
The Tribunal’s Decision

15 It is apparent from Article 77(D)(4) that there are 3 factors for the Tribunal to consider in deciding whether it should exercise its discretion to make a direction for re-engagement:

(a) The employee’s wishes with regard to a re-engagement order;

(b) Whether it is practicable for the employer to comply with the order;

(c) Whether the employee has caused or contributed towards his own dismissal.

The Tribunal has looked at each of these points in turn.

Mr Graham’s Wishes

16 Mr Graham made it quite clear to the Tribunal that he wished to be re-engaged by the Respondent or any associated company of the Respondent conducting business in Jersey.  The ‘associated companies’ of Geomarine are those described in paragraph 3 above.

Practicability for the Respondent

17 The Tribunal notes that it is required by article 77D (4) of the Law to “take into account” the practicability of the employer being able to comply with a direction for the re-employment.  In the English case of Timex Corpn v. Thomson [1981] IRLR 522, Mr Justice Browne-Wilkinson said that ‘take into account’ means ‘to have regard to’ the practicability of such a direction, ‘and if [the Tribunal] are not satisfied that it is likely to be effective they will no doubt not make an order.  The only strict requirement is that they should have regard to practicability’.  The later case of Port of London Authority v. Payne [1994] IRLR 9, approved this approach, but added that the Tribunal must make a ‘provisional determination’ of practicability at this first stage – the second stage being the time when the Respondent attempts to comply with the order made by the Tribunal.  The Port of London case, above also confirmed that practicability is a matter of fact for the Tribunal to decide upon, and whilst the ‘commercial judgment of the management’ of the Respondent is an important factor, its objections cannot be assessed on the basis of it being a ‘reasonable employer’.

18 The Tribunal have also considered the meaning of the word ‘practicable’.  In the Port of London case above, Neill LJ said this: “The standard must not be set too high.  The employer cannot be expected to explore every possible avenue which ingenuity might suggest.  The employer does not have to show that....re-engagement was impossible.  It is a matter of what is practicable in the circumstances of the employer’s business at the relevant time”.  The case of Coleman v. Magnet Joinery Limited [1974] IRLR 343 is also useful as Stephenson, LJ, stated that “practicable means not merely ‘possible’ but ‘capable of being carried into effect with success”.  In Cold Drawn Tubes Ltd v. Middleton [1992] IRLR 160, Mr Justice Tucker urged the Tribunals, “to look at the circumstances of the case where reinstatement is being considered, and try not to analyse in too much detail the application of the word ‘practicable’ but to take a broad commonsense view”.

19 It is apparent from the facts that Mr Graham does not possess the necessary skills, experience or qualifications to work for AFM, Granite Le Pelley Limited or Rabeys Limited.  This leaves only the Respondent or Camerons Limited as a possible fit for Mr Graham’s re-engagement.

20 The Tribunal have assessed the facts presented in this case.  It is clear that the Respondent has lost trust and confidence in Mr Graham as an employee; this is based on an apparently genuine belief by Mr Horsley that Mr Graham’s hostile and uncooperative attitude towards persons in a management position present a real issue for health and safety purposes on sites that he works on.  It was also apparent that Mr Horsley believed that Mr Graham’s dismissal of the advice and instructions of successful managers in the firm was likely to be damaging to the morale of the workforce and ultimately the commercial reputation of the business. The Tribunal notes that Mr Graham admitted that there were 2 managers in the workforce of Geomarine that he experienced difficulties working with, and both those managers are still employed by the Respondent so it is unlikely that he could avoid them.  The Tribunal is also mindful of Mr Holmes’ opinion that it is essential that the management of companies in the group retain the respect, loyalty and trust of all the staff in order to maintain a professional, cohesive service to clients.  The Tribunal has also noted his words that it is important to maintain a reassured, confident staff in the present economic climate.

21 The Tribunal have also noted that Mr Graham’s job at the Respondent was not filled following his dismissal, and in fact a further 2 foreman have since left that company.  The Tribunal heard evidence, which it believed, that the construction industry is contracting in the present climate, and there are no big construction or civil engineering projects in sight in Jersey necessitating an increase in the workforce of either the Respondent or Camerons.  The Tribunal is also mindful of the evidence of both Mr Horsley and Mr Holmes, both senior directors in their roles, that their companies cannot afford to be overmanned, and the workforce must be sustainable for the present market forces.  The Tribunal is also respectful of the need for employers to maintain the trust and confidence of their staff and if an employee were to lose their job because the Tribunal ordered that Mr Graham be re-employed, it is highly unlikely that they would find another in the present market, and this would have a consequent effect on employee relations within the Respondent and Camerons.  It is clear to the Tribunal that either Geomarine or Camerons is the better fit for Mr Graham’s skills but it is also apparent that Geomarine are not hiring foreman and Camerons do not presently operate the role of a foreman.  Indeed Camerons have the role of a “site manager”, and from the evidence, it appears that role is a more responsible position than that of foreman.

Mr Graham’s Conduct

22 The Respondent introduced evidence to the Tribunal regarding Mr Graham’s conduct whilst he was employed and which it believed would make him unsuitable to be re-engaged as an employee.  The Respondent seems to have missed an important point in the dismissal of Mr Graham, which is that none of the allegations made against Mr Graham were ever proven by either the management at the disciplinary hearing or before the Employment Tribunal.  Furthermore, and most importantly, Mr Graham has never been given a fair opportunity to defend the allegations made against him because they were all made by way of hearsay evidence or anonymised email messages.  Whilst the Tribunal can see that Mr Horsley has, for him, a genuine belief in the allegations made regarding Mr Graham’s conduct, he deliberately avoided addressing the issues at a disciplinary hearing.  Accordingly that belief was never tested and no conclusions were reached.  For these reasons none of the allegations against Mr Graham are recorded in this decision.

23 The words in Article 77(D)(4)(C) of the Law state that the Tribunal shall take into account, ‘where the complainant caused or contributed to some extent to the dismissal, whether it would be just to direct that person’s re-engagement’.  These words are very similar to the words of Article 77F(5) which provide that the Tribunal shall reduce an award of compensation by such an amount as it considers to be just and equitable if, ‘the Tribunal considers that any conduct of the complainant before dismissal...that contributed directly to the dismissal was such that a reduction of the award is just and equitable’.  As stated above, this Tribunal had made no finding whatsoever that Mr Graham’s conduct caused or contributed to his dismissal because it has heard no direct evidence on this point.  In accordance with the principle in Boots Co. Plc v. Lees-Collier [1986] ICR 728, on the basis that the Tribunal would not consider reducing any Award made to Mr Graham on the grounds of his alleged conduct, it cannot conclude that Mr Graham’s conduct contributed to his dismissal either.  Accordingly this Tribunal has concentrated on paragraphs (a) and (b) of Article 77(D)(4) and only had regard to Mr Graham’s wishes and to the practicability of Mr Graham’s re-engagement by Geomarine or Camerons in reaching its conclusion.

Conclusion

24 This is the first case of its kind under the Law and the Tribunal believes this to be a quite genuine application by Mr Graham to be re-engaged by his former employer, or any of its associated Companies in Jersey, as a Foreman.  It is apparent that Mr Graham is quite unclear as to why he was dismissed and has suffered as a result of his former employer’s failure to conduct a reasonable disciplinary process.  The Respondent may consider that it has been inconvenienced by this process but it must be remembered that Mr Graham was dismissed without due process; a procedure which Geomarine admitted was unfair from the outset.  On top of this blatant disregard for a fair, reasonable procedure of dismissal, Geomarine subsequently miscalculated the date of termination of Mr Graham’s employment and the amount of compensation, notice pay and holiday pay that was due to Mr Graham. This miscalculation lead to a failure to pay the correct sum to him (together with wages which he had earned before he left) for over 7 months until the Tribunal adjudicated on the matter when, quite frankly, appropriate advice and a working calculator would have settled those issues from the outset.  Subsequently the Tribunal were informed that the directors of Geomarine were unavailable to attend a hearing of Mr Graham’s re-engagement application for a further 4 months.  In all, Mr Graham has been without payment or resolution of this matter for over 1 year.  The directors of Geomarine may wish to reflect upon their actions in this case.

25 The Tribunal have considered Mr Graham’s application for re-engagement most carefully.  Mr Graham was hired by the Respondent because his skills were considered useful to the Respondent and the allegations regarding Mr Graham’s conduct, leading to his dismissal, do not concern those skills or his capability to perform them.  The proper home for Mr Graham’s skills is either Geomarine or Camerons.  The Tribunal is aware that it could make an order for Mr Graham’s re-engagement now and it would be for the Respondent or Camerons to show that it was not practicable for it to comply with such order.  However to do this would be to delay the inevitable because the Respondent has shown quite clearly in its evidence that in the present economic climate the construction industry in Jersey is contracting and the Respondent and its associated companies are taking all necessary, prudent steps to maintain their viability and continued existence.  The Tribunal is mindful that whilst Mr Graham has been unfairly dismissed, other people are still reliant upon these companies for their livelihood and neither of them are hiring a senior weekly paid work force at this time.  Accordingly, the Tribunal have decided that it would not be practicable for the Respondent, or any of its associated companies, to comply with an order for the re-employment of Mr Graham at this time.

26 In accordance with its powers pursuant to Article 77(2) of the Law, the Tribunal makes an award of compensation in respect of Mr Graham’s unfair dismissal, pursuant to Article 77F of the Law.  As stated in its decision of 30th June 2011, the Tribunal HEREBY AWARDS Mr Graham the sum of £8640.00 calculated in accordance with the provisions of the Employment (Awards) (Jersey) Order 2005 as follows:

· Mr Graham earned £720 per week,

· Mr Graham was continuously employed for a period of more than 2 years but less than 3 years,

· Mr Graham is entitled to receive compensation of 12 weeks’ pay,

· £720.00 per week x 12 weeks = £8640.00
Signed:

Mrs N Santos-Costa, Deputy Chairman

Dated:

Tribunal note: The Respondent is described as Geomarine Limited in this decision and as Geomarine (Jersey) Limited in the Tribunal’s decision of 30th June 2011 and the Respondent’s JET2.  The Tribunal office is informed that the correct name of the Respondent is in fact Geomarine Limited.
Jersey Employment Tribunal

This award, (subject to the right of appeal to the Royal Court, as set out in the Law) is legally binding and is the final decision of the Tribunal. Each party, if applicable, is responsible for establishing their liabilities with regard to Social Security and Income Tax payments.

Case Number:  
2305-76/11
Applicant: 

Mr Helder Baptista
Respondent:

Mr Jose Manuel Lemos
Case Summary: 
Unfair Dismissal, Payment of Wages, Rest Periods 


and Annual Leave
Hearing on 

9th December 2011
Before:  
Mr David Le Quesne, Chairman; 


Mr Stewart Mourant & Mr John Noel, Panel Members.


Representation: 

For Applicant: 
The Applicant represented himself 
Respondent:
The Respondent was represented by Mr Rui Tremonceiro

Interpreters

For Applicant:
The Applicant was assisted by Ms Sylvia Lopes
THE FACTS
1 At the beginning of the hearing Mr Tremoceiro informed us that the Applicant had offered to settle on payment to him of a certain sum, and we were shown a letter supporting this. We then questioned the parties, and it appeared that they might in fact be in agreement, so we adjourned so that they could have a discussion. The parties then informed us that they had agreed orders for us to make.  We were easily satisfied that the Respondent understood the orders which were being sought, as he was legally represented. We went through the proposed orders with the Applicant, in detail, and he confirmed to us directly and through his interpreter that he was in agreement with each one, so we were also satisfied that he understood the orders.
2       The orders which we make on the application of both parties are as follows: 

(i) The Applicant was unfairly dismissed and the compensation to be paid by the Respondent to the Applicant for unfair dismissal is £9,880.00.

(ii) The Respondent owes to the Applicant £300.00 in respect of unpaid holidays. 

(iii) The Respondent owes to the Applicant £1,400.00 in respect of wages for April 2011. 
Thus the total amount which we find that the Respondent must pay to the Applicant is £11,580.00. 
(iv) The Applicant owes to the Respondent £10,580.00 in respect of a debt due to the Respondent. 

(v) Both parties agree that our order should be for the payment of the balance of these sums. 
(vi) We therefore order that the Respondent shall pay to the Applicant the difference between £11,580.00 and £10,580.00 = £1,000.00 and we order that the sum of £1,000.00 shall be paid by the Respondent to the Applicant within 7 days of the date of this order.
Signed:

Mr D Le Quesne, Chairman

Dated:
Jersey Employment Tribunal


Case Number:  
1711-148/10

Applicant: 

Mr Martin Whitley
Respondent:

States Employment Board
Case Summary: 
Wrongful dismissal

Hearing on 

12th December 2011

Before:  
Mr David Le Quesne, Chairman; 


Mr Stewart Mourant & Mr James McCartan, Panel Members


Representation: 

For Applicant: 
The Applicant represented himself
For Respondent:
Miss Jacqueline Gillies, Law Officers’ Department
THE FACTS
1 On 14th July 2011 the Employment Tribunal, consisting of a different panel from that which heard this case, heard Mr Whitley’s claim that he was unfairly dismissed, and upheld his claim.

On 12th December we heard a different claim by Mr Whitley, in which he claimed damages for wrongful dismissal. 

It is useful to establish the distinction between unfair dismissal and wrongful dismissal. Unfair dismissal is a creation of statute, in Jersey the Employment (Jersey) Law 2003. That law defines unfair dismissal, and therefore those words should be understood as meaning ‘dismissal contrary to the statute’. By contrast, wrongful dismissal is a dismissal which is in breach of the terms of the contract of employment between employer and employee. An unfair dismissal may not be a wrongful dismissal and a wrongful dismissal may not be unfair dismissal, so the fact that the Tribunal has already found that Mr Whitley was unfairly dismissed has no bearing on the question before this Tribunal of whether he was wrongfully dismissed.

2
The main facts behind both of Mr Whitley’s claims are described in the judgment of the tribunal which heard the unfair dismissal case in July this year, so we will not repeat them except where necessary.

3
Mr Whitley held a senior position as Customer Services Manager at the Department of Employment and Social Security. His employer was the Policy & Resources Committee, but later became the States Employment Board (this change is not significant). It appears that Mr Whitley performed his job well and was content in the job. However, following some discussions, Mr Ian Crich, Director of Human Resources in the Chief Minister’s Department, wrote to Mr Whitley on 21st July 2006 offering him a “period of secondment” to the job of “Customer Service Center Manager” on his existing grade and on existing terms and conditions. Mr Crich stated that this would involve Mr Whitley relinquishing his current job (which we note from the evidence provided by the respondent was contrary to States secondment policy). The important paragraph in this letter says “On completion of this period of secondment, a permanent position, which will reflect your skills and competencies, will be made available to you within the States with remuneration no less than your current grade.”

This letter was the result of Mr Whitley’s concern as to what would happen to him when his secondment came to an end, for he would have left the job in which he was content and which he expected would last until his retirement, and might find himself without another job with the States. We accept that Mr Whitley regarded that assurance given by Mr Crich as important. Having been given that assurance, Mr Whitley accepted the secondment and relinquished his job. The appraisals we have seen show that he performed well in the new job.

4
On 6th November 2009 Mr Whitney received a letter from Mr Neil Wells, Director of Information Services, that “your current post of Customer Services Development Manager is to be discontinued. In view of this you will be supported to find alternative suitable employment within the States of Jersey in line with the States redeployment policy and procedures.” The discontinuance of the post to which he had been seconded was what Mr Whitley has sought to guard against by obtaining the assurance from the Director of Human Resources referred to in the previous paragraph.

Mr Whitley was put on the redeployment register, and it is clear that the States Human Resources department did its best, but had difficulty in finding a job which was suitable for someone with Mr Whitley’s seniority and skills.  Eventually a job was found at the Department of Health and Social Security, but it was not permanent. Mr Whitley took on that job, but, as we relate later in this judgment, he was made compulsorily redundant before it had been determined whether that post could be made permanent.

5
In brief, Mr Whitley’s case was that Mr Crich’s letter was a contractual term, on the basis of which Mr Whitley agreed to relinquish his existing job and accept the secondment; his view was that upon the secondment ending,  another permanent position had to be found for him at the same grade and pay, and the failure by the respondent to comply with this contractual term was a breach of contract. Upon being pressed by the tribunal as to the possible effect of such an interpretation of Mr Crich’s words, Mr Whitley said that there was an obligation to keep him on the same rate of pay until an appropriate job was found, however long that took. He added that one of the options available to the States was to ‘bounce’ somebody else out of a job in order that the States could fulfil its obligation to him.

Whilst this might, at first appearance, seem unreasonable, Mr Whitley pointed out that the other side of the coin was that, had he not been given such an assurance, he would not have taken the secondment, for he and his employer knew that the secondment was temporary, and no sensible person would leave an interesting permanent job, which seemed likely to last until retirement, for a temporary job which almost certainly would end before retirement.

Of course, the consequence of Mr Crich’s letter, if the meaning is as proposed by Mr Whitley, is that whilst Mr Whitley was on secondment, his employment and income were guaranteed, but prior to the secondment, and upon taking up another permanent job with the States after the secondment ended, he was as liable as anybody else to losing his employment and income due to redundancy.

6
The main argument for the respondent was that the nature of Mr Whitley’s employment changed in the years after he was seconded, and by the time the post became redundant, it had in fact become a permanent job. If it was a permanent job, the undertaking in Mr Crich’s letter had been fulfilled, in that a permanent position at the same grade had been made available. If that were the case, Mr Whitley, in that permanent position, was as susceptible as anybody else to redundancy.

7
We do not accept this argument. There was no discussion with Mr Whitley about his secondment becoming a permanent job, there was no written record of a decision to make or recognise this change, there was no change in job description attached to Mr  Whitley’s contract of employment, and Mr Whitley said that he was not aware of and had not agreed to this change. We cannot accept that there was an implied term that the contractual arrangement had changed from secondment to permanent when one party to the contract clearly had not the slightest notion or intention that such a transformation should occur.

Mr Kim Wilkinson was Mr Whitley’s line manager from September 2006, when the secondment began. Our view is supported by a passage in a note of a meeting on 26th February 2010 attended by Martin Whitley, Barbara Ward who was his union representative, Mary Healy the States Human Resources Manager, and Mr Wilkinson, which reads as follows “MW asked KW if he believed the secondment had ended, KW stated he was not aware that the secondment had ended as no new contract had ever been issued to MW”. If neither Mr Whitley nor his line manager thought that the secondment had turned into a permanent job, it would be difficult to find that such a transformation had occurred, and we find that it did not. In our judgment, when the redundancy was declared, Mr Whitley still was on secondment. The consequence is that the terms of Mr Crich’s letter, however they may be interpreted, still applied.

8
As for the meaning of Mr Crich’s letter, we think that it is clear: when the secondment ended, Mr Whitley would be kept on the payroll until an equivalent job was found for him. This does not mean that Mr Whitley could simply refuse all alternative jobs, for his duties such as to act reasonably and to mitigate his loss would have remained. Our decision is that the contract of employment between Mr Whitley and the States Employment Board was amended by agreement by the terms of Mr Crich’s letter. That letter, in our judgment, guaranteed that Mr Whitley would not be made redundant as a result of the secondment terminating; upon termination the respondent had to find him an equivalent position and had to keep him as an employee until it did so.

9
Thus, we agree with the thrust of Mr Whitley’s arguments. However, we do not agree that there was, in this case, a wrongful dismissal. 
Our reason for this is that we are satisfied that Mr Whitley’s redundancy, whilst described as compulsory redundancy, was in fact compulsory redundancy with his consent. It was financially advantageous to Mr Whitley to leave by way of compulsory, rather than voluntary, redundancy, and the respondent was prepared to go down this path because it had not found a permanent job for Mr Whitley and there was no certainty that such a job would become available; there was sympathy for the situation in which Mr Whitley found himself as a result of volunteering to take the secondment, and if compulsory redundancy provided more compensation to Mr Whitley, that might be thought to be fair to him.

In the unfair dismissal case, the tribunal found unequivocally that Mr Whitley wished to take compulsory redundancy (see for instance paragraph 17). We examined the point for ourselves, and we are satisfied that this finding was correct. It is supported by Mr Whitley’s letter to Mary Healy on 12th March 2010 in which he wrote “you will understand that I am now starting to think more about the redundancy possibility. We have agreed the enhanced terms, which is good. I now need to understand what the amounts to financially.” This heavily suggests that, if Mr Whitley were satisfied with the financial consequences of redundancy, he would accept it.

Neil Wells wrote to Mr Whitley on 12th August 2010 to confirm his redundancy upon the expiration of 3 months notice and he notified him of the right to appeal, which Mr Whitley did not exercise. Mr Whitley pointed out that he was ill, and could not appeal within the stipulated five working days, but he did not even seek to appeal when he was well enough to do so. This also suggests that he was content to accept the redundancy package, the terms of which had been made clear to him.

We questioned Mr Whitley quite closely as to whether he agreed to redundancy, and we felt that there was some splitting of hairs in his answers. We accept that he had been seriously ill and was worn down by what had happened to him and the uncertainty about his future because a suitable job had not been found. Nonetheless, we are sure that the compulsory redundancy package which ended Mr Whitley’s employment was agreed by him, and that he agreed it when he had sufficient information about it to know what it would mean in financial terms. 

Having agreed to being made redundant, rather than staying in his job in the Health and Social Services Department in the hope that it would be made permanent, Mr Whitley cannot complain that he was made redundant.

10
In summary, we reject Mr Whitley’s claim that he was wrongfully dismissed. His dismissal on the ground of redundancy was with his agreement.

Signed:





Mr David Le Quesne, Chairman

Dated:
Jersey Employment Tribunal

Case Number:  
0605-63/11
Applicant: 

Mr Nicholas Le Clercq 
Respondent:

Roy Boschat Breakdown Limited
Case Summary: 
Unfair dismissal, Failure to pay wages, No payslip, No written terms of employment

Hearing on 

20th December 2011

Before:  
Mr David Le Quesne, Chairman; 


Mr Michael Baudains and Mr Mark Therin, Panel Members.


Representation: 

For Applicant: 
The Applicant represented himself
For Respondent:
The Respondent was represented by Roy Boschat
THE FACTS
1
We started to hear this case on 25th October 2011, but adjourned it because there were significant differences in the stories told by the parties, and there was virtually no documentary evidence to assist us.  I gave some written directions for the production of bundles and provision of witness statements, in the hope that at the next hearing there would be materials to assist us.  Very little has been produced, and that is of little assistance.

2
The Applicant claims that he was unfairly dismissed.  We have seen copies of disciplinary letters which the Respondent says were sent to the Applicant, who denies he received them.  We are satisfied, however, that the Applicant’s employment ended because the Respondent was dissolved on 1st October 2010; that was the effective cause of the termination.  There was no post or job for the Applicant due to this dissolution.  For this reason, we have to reject the Applicant’s claim that he was unfairly dismissed.

3
The Applicant’s claim that he was not paid the wages due to him was one area in which we needed some documentary evidence. The Applicant said that up to the end of 2008 the Respondent deducted ITIS from his wages and paid the tax to the comptroller, but thereafter paid him the same amount of money each week, but stopped making ITIS payments to the Comptroller. The Respondent denied this, and told us that the Applicant asked him to stop making the ITIS deductions, on the basis that the Applicant would receive his wages gross and would himself pay his tax, that thereafter the Respondent paid the wages without any deduction for tax (by a combination of cheque and cash).  At the end of the first hearing we asked the Applicant to produce to us his bank statements, which would show how much was paid into his account, and how much he was spending; that would have helped us decide whether or not he did receive wages in the gross amount or in the lesser amount net of ITIS.  Today, the Applicant did not produce this evidence, explaining that he had not had the time to do this because he had been out of the Island for much of the time.  We regard this as a poor reason.


There is no doubt that the Respondent did pay Social Security deductions for the Applicant, and we think it unlikely that the Respondent would have made that deduction, and paid the money deducted to the Social Security Department, yet at the same time would have made ITIS deductions but instead of paying the money to the Comptroller of Tax, kept it. That would have been fraud.  On the balance of probabilities, we find that the Applicant was paid his full wages, so we dismiss this aspect of his claim.

4
It was alleged by the Applicant that he did not receive wage slips. The Respondent provided to us copies of the wage slips which he said were provided to the Applicant.  That is the only supporting evidence we have, and it is sufficient for us to find, on the balance of probabilities, that wage slips were provided.

5
We agree with the Applicant that the Respondent failed to provide him with written terms of employment as required by the law.

Signed:

Mr D Le Quesne, Chairman

Dated:
Employment (Jersey) Law 2003
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